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REPORT  OE  CASES 

IN  THE 

COURT  OF  QUEEN'S  BENCH. 


TRINITY  TERM,  22  VICTORIA,  1858,  {Continued). 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"       Robert  Easton  Burns,  J. 


Cann  v.  Thomas. 

Absconding  debtor — Attachment — Execution — C.  L.  P.  A.,  sees.  53,  55. 

The  plaintiff  obtained  execution  against  A.,  whose  goods  were  then  under 
seizure  upon  an  attachment  issued  against  him  as  an  absconding  debtor. 
The  sheriff,  under  C.  L.  P.  A.,  sec.  53,  having  sued  and  obtained  pay- 
ment of  a  sum  due  by  one  of  A.'s  debtors. 

Held,  that  such  money  was  not  liable  to  the  plaintiff's  execution,  but  must 
be  divided  among  the  attaching  creditors. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  as  sheriff  of  the  county  of  Wentworth,  on  a  return 
of  nulla  bona  made  to  a  writ  of  fieri  facias  placed  in  his 
hands  on  the  second  day  of  November  last  past,  against  the 
goods  and  chattels  of  one  William  Dodds,  in  favour  of  the 
said  plaintiff ;  and  by  consent  of  parties,  and  by  the 
order  of  a  judge,  the  following  case  was  stated  for  the 
opinion  of  the  court  without  pleadings  :— 

On  the  10th  of  October,  1857,  the  above  named  plaintiff 
obtained  a  judgment  in  this  honourable  court  against  one 
William  Dodds,  and  on  the  second  day  of  November  follow- 
ing placed  a  writ  of  fieri  facias,  against  the  goods  and  chat- 
tels of  said  Dodds,  in  the  hands  of  the  defendant,  as  sheriff, 
for  the  execution  thereof, 
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On  or  about  the  eleventli  day  of  October  last  past  the 
said  William  Dodds  absconded  from  this  province,  and  pro- 
ceedings were  then  taken  against  him  as  an  absconding  or 
concealed  debtor,  and  on  the  twelfth  day  of  the  same  month 
a  wi  it  of  attachment  against  the  said  William  Dodds,  as 
such  absconding  or  concealed  debtor,  was  placed  in  the 
hands  of  the  defendant,  as  such  sheriff  as  aforesaid,  at  the 
suit  of  John  Riddell  and  John  MacNab,  who  in  due  course 
obtained  judgment,  and  placed  a  writ  oi  fieri  facias  thereon, 
against  the  goods  and  chattels  of  the  said  William  Dodds, 
in  the  hands  of  the  said  defendant,  to  be  executed  according 
to  the  exigency  thereof. 

Various  other  writs  of  attachment,  including  one  at  the 
suit  of  one  Young  against  Dodds  issued  on  the  thirteenth 
day  of  such  last  mentioned  month  of  October,  were  sued  out 
against  the  said  William  Dodds  at  or  about  the  time  of  the 
issuing  of  the  last  mentioned  writ  of  attachment,  and  were 
also  duly  prosecuted  to  judgment  and  execution. 

On  or  about  the  thirteenth  day  of  the  same  month  of 
October,  and  before  the  writ  o^  fieri  facias  of  the  said  plain- 
tiff, so  by  him  obtained  under  his  judgment,  was  issued  and 
placed  in  the  hands  of  the  said  defendant,  he,  the  said 
defendant,  as  such  sheriff  as  aforesaid,  did  give  notice  in 
writing  to  the  Great  Western  Railway  Company,  a  debtor 
of  the  said  absconding  debtor,  as  provided  by  the  52nd 
section  of  the  Common  Law  Procedure  Act,  and  the  per- 
sonal and  other  property  of  such  absconding  debtor  having 
proved  insufficient  to  satisfy  the  said  attachments  and  the 
executions  issued  thereon,  did,  in  pursuance  of  the  provi- 
sions of  the  said  act,  sue  for  and  recover  from  the  Great 
Western  Railway  Company  the  sum  of  ^341  13s.  3d.,  and 
the  said  money  now  remains  in  the  hands  of  the  said  defend- 
ant as  such  sheriff  as  aforesaid,  and  was  in  the  possession 
and  custody  of  the  said  defendant  before  and  at  the  time  of 
the  return  of  the  writ  oi  fieri  facias  in  favour  of  the  plaintiff 
hereinbefore  mentioned. 

The  said  sum  is  not  sufficient  to  satisfy  said  attachments. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
money  so  received  by  the  sheriff  from  the  Great  Western 
Railway  Company  is  liable  to  be  seized  and  taken  by  the 
sheriff  in  satisfaction  of  the  fieri  facias  so  issued  and  placed 
in  his  hands  by  the  plaintiff,  or  whether  the  same  is  liable 
to  the  several  attachments  so  issued  against  the  absconding 
debtor. 

If  the  court  should  be  of  opinion  that  the  money  was  or 
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is  so  liable  to  seizure  under  the  fi.  fa.,  judgment  shall  be 
entered  for  the  plaintiff,  if  otherwise  for  defendant. 

Start,  for  the  plaintiff.    Burton,  contra. 

C.  L.  P.  A.,  1856,  sees.  53,  55,  5T,  58,  194;  Col- 
lingridcre  v.  Paxton,  11  C.  B.  683,  were  referred  to. 

Robinson,  C.  J. — I  think  the  money  obtained  by  suing 
the  Great  Western  Railway  Company  under  the  53rd  clause 
of  the  act  must  be  divided  among  the  plaintiffs  in  the  writs 
of  attachment,  and  cannot  be  treated  as  if  it  was  the  pro- 
ceeds of  goods  remaining  in  the  hands  of  the  absconding 
debtor,  and  so  paid  over  to  the  judgment  creditor,  who 
obtained  judgment  before  the  debtor  absconded  ;  and  cannot 
therefore  be  paid  over  to  such  judgment  creditor,  under  the 
55th  clause  of  the  Common  Law  Procedure  Act. 

The  legislature  never  could  have  intended  that  when  an 
attachment  creditor  had  availed  himself  of  this  provision  of 
the  statute,  giving  the  security  for  costs  which  the  act 
requires,  a  creditor  who  had  obtained  execution  upon  a  judg- 
ment against  the  debtor  before  he  absconded,  should  step  in 
and  sweep  away  the  fruits  of  the  action  brought  by  the 
sheriff  at  the  instance  of  the  attachment  creditor  for  his 
benefit. 

If  the  debtor  had  never  absconded,  and  this  were  a  ques- 
tion between  a  previous  execution  creditor  and  a  subsequent 
one,  which  should  receive  the  benefit  of  a  garnishee  order 
obtained  by  the  plaintiff  in  the  second  writ,  there  could  be 
no  question  that  when  the  money  was  collected  by  the  cre- 
ditor who  obtained  the  order,  he  would  hold  it  against  the 
creditor  who  had  the  prior  execution. 

The  case  cited  from  11  C.  B.  683,  has  a  material  bearing 
on  this  case. 

We  are  clear  that  the  plaintiff  cannot  sustain  this  action. 

Burns,  J. — I  think  judgment  shonld  be  given  for  the 
defendant.  It  is  admitted  that  the  debt  due  from  the  Great 
Western  Railway  Company  to  the  judgment  debtor  was 
merely  an  account,  and  therefore  not  liable  to  seizure  by 
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virtue  of  the  22nd  section  of  20  Vic,  ch.  57,  similar  to  the 
English  act  1  &  2  Vic,  ch.  110;  sec.  12,  enabling  sheriffs  to 
seize  upon  writs  oifi.fa.,  money,  bank  notes,  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  mortgages,  specialties, 
or  securities  for  money.  It  is  said  the  plaintiff  might  have 
had  the  remedy  by  garnishment  under  the  194th  section  of 
the  Common  Law  Procedure  Act,  after  he  had  obtained  his 
judgment,  had  it  not  been  for  the  attachments  sued  out  and 
notices  given  under  the  52nd  section  of  the  act,  which  would 
deprive  him  of  that  remedy.  All  we  can  say  to  that  ques- 
tion is,  if  it  be  any  hardship  upon  one  creditor  more  than 
upon  another,  which  of  them  is  to  obtain  the  fruit  of  his 
legal  proceedings  first,  the  legislature  must  apply  the 
remedy.  The  55th  section  preserves  to  the  creditor  who 
sues  before  the  debtor  has  absconded  his  legal  rights  upon 
his  execution  to  the  exclusion  of  the  attaching  creditor,  and 
the  remedy  by  garnishment  of  the  demands  due  to  the  debtor 
is  an  addition,  for  he  never  had  it  before.  It  may  be  the 
legislature  considered  it  would  be  justice  to  allow  the  credi- 
tor who  should  obtain  execution  upon  a  suit  commenced 
before  the  debtor  absconded,  to  have  all  goods  and  effects 
liable  to  execution  held  to  satisfy  the  execution  prior  to  the 
claim  of  the  attaching  creditor,  and  that  the  attaching  cre- 
ditor might  have  all  other  demands  not  liable  to  execution 
held  liable  to  his  claim  by  reason  of  the  attachment  and 
notice  to  the  debtors  of  the  judgment  debtor  in  priority  to 
the  execution,  but  that  is  not  a  point  for  the  court  to  specu- 
late upon.  The  question  here  is  whether  the  money,  the 
proceeds  of  the  demand  against  the  Great  Western  Kailway 
Company,  is  to  be  considered  as  liable  to  the  execution 
when  that  money  came  into  the  sheriff's  hands,  though  it 
be  admitted,  so  long  as  it  remained  a  debt  due  by  the  Rail- 
way Company,  the  execution  could  not  touch  it.  In  the 
case  of  Collingridge  v.  Paxton  (11  C.  B.  683),  the  court 
held  that  bank  notes  seized  by  the  sheriff  could  not  be 
treated  as  liable  to  seizure  on  another  execution  then  in  his 
hands  against  the  plaintiff  at  the  suit  of  another  person. 
Now  in  this  case  I  apprehend,  for  the  same  reason  given  in 
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that  case,  the  amount  of  the  debt  due  by  the  Railway  Com- 
pany, when  paid  into  the  hands  of  the  sheriff,  could  not  be 
said  to  be  money  identical  in  the  hands  of  the  sheriff  of  the 
judgment  debtor.  The  judgment  debtor,  or  his  attaching 
creditors,  would  have  no  claim  to  the  identical  bank  notes, 
or  gold,  or  silver,  or  cheque,  or  whatever  the  Great  Western 
Railway  Company  might  have  paid  the  sheriff  with.  It  is 
in  that  sense,  I  think,  the  legislature  meant  it,  when  autho- 
rity was  given  to  the  sheriff  to  seize  money,  &c.,  belonging 
to  the  debtor.  In  this  case  it  appears  the  sheriff  recovered 
the  amount  from  the  Railway  Company  under  the  provisions 
of  the  53rd  section,  and  that  section  says  the  sheriff  shall 
hold  the  moneys  recovered  by  him  as  part  of  the  assets  of 
such  absconding  debtor,  and  shall  apply  them  accordingly. 
The  57th  section  shews  how  it  shall  be  distributed. 

The  goods  and  effects  of  the  absconding  debtor  in  the 
hands  of  the  sheriff  would  be  liable  to  such  executions  as  he 
might  have  under  the  provisions  of  the  55th  section,  but  I 
do  not  think  that  demands  which  the  execution  could  not 
touch  can  be  treated,  when  the  sheriff  has  obtained  pay- 
ment of  them,  in  the  same  way.  The  effect  of  the  several 
clauses  of  the  act  is  to  constitute  the  sheriff  a  trustee  for  the 
attaching  creditors,  and  it  is  in  virtue  of  that  capacity  cast 
upon  him  by  the  act,  that  the  money  due  from  the  debtors 
of  the  judgment  debtor  comes  into  his  hands,  and  not  by 
virtue  of  his  office  of  sheriff.  The  former  act  provided  for 
the  attaching  creditor  plaintiff  collecting  the  demands  from 
the  debtors,  and  suing  them  if  not  paid,  and  by  that  means 
discharging  his  own  demand.  If  that  provision  had  re- 
mained in  force,  it  never  could  be  contended  that,  as  soon 
as  the  attaching  creditor  had  obtained  payment,  the  sheriff 
could  take  the  money  out  of  his  hands  upon  an  execution 
against  the  debtor  in  the  situation  this  plaintiff's  execution 
is.  It  does  not  appear  to  me  that  the  effect  of  substituting 
the  sheriff  as  the  proper  person  to  collect  those  demands  has 
the  effect  of  altering  the  law,  and  saying  that  when  the 
money  has  been  paid  to  the  sheriff  under  one  authority,  it 
shall  be  considered  the  debtor'^  money  so  ear-marhed  as  that 
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it  instantly  becomes  liable  to  another  species  of  demand, 
wbicli  could  never  have  touched  it  but  for  the  circumstance 
of  the  legislature  constituting  the  sheriff  a  trustee  to  sue  for 
debts,  instead  of  allowing  every  creditor  to  sue  for  himself, 
and  in  some  cases,  perhaps,  sue  for  a  part  only,  that  is,  so 
much  as  would  be  sufficient  to  satisfy  a  particular  demand 
McLean,  J.,  concurred. 

Judgment  for  defendant. 


McDONELL  V.  BOULTON. 

Lease— Condition  for  renewal — Construction  of—Arhitration^Suhmission  by 
cestui  que  trust— Not  binding  on  trustee. 

Plaintiff  leased  to  one  M.  certain  premises  for  twenty-one  years,  and  it  was 
stipulated  by  the  lease  that  at  the  expiration  of  the  term  the  lessee  might 
retain  possession,  on  condition  that  within  three  months  a  new  rent  should 
be  ascertained  by  arbitration ;  but  that  if  the  lessor  should  desire  to 
resume  possession  he  might  do  so,  on  paying  the  value  of  the  improvements, 
to  be  ascertained  as  therein  provided  for ;  and  this  arrangement  was  to 
be  made  at  the  end  of  each  term.  It  was  then  provided,  that  if  at  the 
expiration  of  the  next  or  any  subsequent  term  of  twenty-one  years,  no 
new  ground  rent  should  be  ascertained  as  aforesaid;"  or  if  the  lessor 
should  not  resume  possession,  then  the  lessee  should  continue,  upon 
payment  of  the  rent  last  ascertained  to  be  payable."  This  lease  was 
assigned  by  M.  to  defendant,  as  trustee  for  one  F.  At  the  expiration  of 
the  first  term  of  twenty-one  years  no  notice  was  given,  nor  new  rent 
fixed ;  but  after  the  three  months  had  gone  by  arbitration  bonds  were 
entered  into  by  F.  and  the  plaintiff.  Defendant  appeared  and  acted  for 
F.  at  the  arbitration,  and  the  arbitrators  directed  a  renewal  lease  at  a 
sum  more  than  five  times  the  first  rent,  or  that  the  lessor  should  pay  a 
certain  sum^  for  the  improvements.  The  lessor  elected  to  renew,  and 
notified  the  lessee,  who  refused  to  accept  at  the  new  rent,  and  he  then 
brought  ejectment. 

Held,  1.  That  the  plaintiff  could  not  recover,  for  whether  the  arbitration 
was  binding  upon  defendant  or  not,  as  to  the  amount  of  rent,  he  was 
entitled  to  a  new  term  by  the  conditions  of  the  lease,  and  there  had  been 
no  forfeiture. 

2.  That  defendant  was  not  bound  by  the  award,  the  submission  being  only 
by  his  cestui  que  trust. 

8.  Upon  the  construction  of  the  lease — that  the  provision  last  mentioned 
applied  at  the  end  of  the  first  term  of  twenty-one  years,  as  well  as  of  sub- 
sequent terms,  and  that  defendant  was  therefore  entitled  to  retain  posses- 
sion for  another  term,  at  the  original  rent. 

CASE. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 
for  the  recovery  of  the  possession  of  part  of  lot  letter  A., 
situate  on  the  south  side  of  King  street,  between  Yonge  and 
Church  streets,  in  the  city  of  Toronto,  being  about  twenty- 
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one  feet  in  front  on  King  street,  by  fifty  feet  in  depth ;  and 
more  particularly  described  in  the  writ.  By  the  consent  of 
parties,  and  under  the  order  of  the  Honourable  Mr.  Justice 
Richards  at  nisi  prius,  during  the  spring  assizes  of  this 
year,  a  case  was  stated  for  the  opinion  of  the  court,  which 
was  in  substance  as  follows : 

Subjoined  is  a  copy  of  the  material  parts  of  the  lease  made 
by  the  plaintiff  to  one  George  Munro,  and  of  the  assignment 
thereof  to  the  defendant  by  a  deed-poll  endorsed  on  the 
said  copy  of  lease. 

The  defendant  took  the  said  assignment  as  a  trustee  under 
the  marriage  settlement  of  James  Forlong,  and  a  lease  of  the 
premises  in  question,  which  is  also  subjoined,  was  executed 
by  the  Honourable  John  Hillyard  Cameron,  acting  as  the 
agent  of  the  said  James  Forlong,  but  without  any  written 
power  of  attorney,  or  special  authority  from  the  said  James 
Forlong  or  the  defendant ;  and  the  said  Hillyard  Cameron, 
as  such  agent  as  aforesaid,  received  the  rents  and  profits 
hitherto,  and  paid  the  same  to  the  said  James  Forlong,  and 
the  premises  are  actually  occupied  by  a  tenant  holding  under 
a  lease  so  made.  No  notice  having  been  given  by  either 
party  under  the  said  annexed  lease  and  assignment,  nor  any 
new  ground  rent  having  been  fixed  after  the  expiration  of 
the  term  of  twenty-one  years,  an  action  of  ejectment  was 
brought  in  the  Court  of  Common  Pleas,  on  the  2nd  day  of 
June,  1857,  by  the  plaintiff  against  the  said  James  Forlong, 
to  recover  possession  of  the  premises  mentioned  in  the  said 
lease,  and  before  the  judgment  had  been  given  therein,  the 
parties  thereto  executed  bonds,  one  part  whereof  is  hereto 
annexed. 

The  arbitrators  named  in  the  said  bonds  entered  upon  and 
proceeded  with  the  reference,  which  was  conducted  on  the 
part  of  the  said  James  Forlong  wholly  by  the  said  defendant, 
who  is  also  a  subscribing  witness  to  the  bond  executed  by 
the  said  James  Forlong,  and  who  delivered  the  same  so 
executed,  on  behalf  of  the  said  James  Forlong,  to  Adam 
Wilson,  as  attorney  for  the  plaintiff. 

The  arbitrators  not  having  made  their  award  on  the  1st 
day  of  J anuary,  the  day  limited  therefor,  met  on  the  4th 
day  of  the  same  month,  and  then,  by  endorsement  on  one  of 
the  submission  bonds,  enlarged  the  time  for  making  the 
award  until  the  1st  day  of  February,  1858. 

The  plaintiff  and  defendant  were  both  aware  of  the  said 
enlargement,  and  of  the  time  when  it  was  made,  and  both 
appeared  before  the  arbitrators  in  the  matter  of  the  reference 
after  the  enlargement. 
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The  arbitrators,  on  the  22nd  day  of  January,  A.D.  1858, 
made  their  award,  a  copy  of  which  is  hereunto  annexed. 

The  plaintiff  elected  to  grant  a  renewal  at  the  rent 
awarded,  and  on  the  27th  day  of  January,  1858,  notified  the 
said  defendant  of  such  his  election,  and  of  his  readiness  to 
grant  the  same,  but  the  defendant  refused  to  accept  the 
same. 

It  is  agreed  that  either  party  shall  be  at  liberty  to  dispute 
the  admissibility^  of  any  of  the  facts  stated,  in  like  manner  as 
the  same  might  have  been  excepted  to  at  nisi  prius,  and  the 
court  is  to  determine  what  facts  are  or  are  not  properly 
admissible  in  evidence  as  part  of  this  case. 

The  question  is  whether  the  verdict  shall  be  entered  for 
the  plaintiff  or  the  defendant,  and  judgment  is  to  be  entered 
accordingly. 

•The  award  made  by  William  Phipps,  Charles  Edward 
Remain,  and  William  M.  Grorrie,  recited  the  submission  by 
James  Forlong  and  James  McDonell,  as  appearing  by  their 
respective  bonds,  and  ordered  that  the  said  James  McDonell 
should  execute  a  renewal  lease  to  the  said  James  Forlong  of 
the  premises,  for  the  term  of  twenty-one  years  from  the 
expiration  of  the  previous  lease,  dated  the  15th  of  September, 
1835 ;  and  that  the  said  Forlong  should  pay  to  the  said 
McDonell  the  yearly  rent  in  the  manner  prescribed  by  the 
said  original  lease,  the  sum  of  X396  Halifax  currency ;  or  if 
the  said  McDonell  should  elect,  as  by  the  terms  of  the  said 
lease  and  of  the  said  bonds  he  had  the  option  to  do,  to  take 
possession  of  the  said  premises,  and  refuse  to  execute  such 
renewal  lease,  then  he  should  pay  to  the  said  Forlong  the  sum 
of  £8100,  in  manner  agreed  upon  between  the  said  parties  in 
the  aforesaid  bonds  mentioned  and  prescribed,  &c., — adding 
directions  as  to  costs. 

A  copy  of  the  arbitration  bond  executed  by  McDonell  to 
Forlong,  in  a  penalty  of  £500,  dated  9th  December,  1857, 
was  annexed  to  the  case.  It  recited  the  lease  of  the 
premises  by  the  plaintiff  to  Munro,  dated  15th  September, 
1835.  That  the  term  and  interest  of  the  said  Munro 
afterwards  came  to  the  said  Forlong  by  assignment  ; 
that  the  said  term  expired  on  the  16th  day  of  September, 
1856 ;  that  differences  had  since  arisen  between  the  said 
McDonell  and  Forlong,  as  to  the  meaning  of  certain 
clauses  in  the  said  indenture,  respecting  the  renewal  of  the 
term,  the  amount  to  be  paid  during  such  renewal  of  the  term, 
and  respecting  certain  other  matters  in  and  relating  to  the 
said  indenture  ;  that  an  action  of  ejectment  had  been  brought 
by  the  said  McDonell  against  the  said  Forlong,  to  recover 
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possession  of  the  premises  ;  and  that  it  had  been  agreed  to 
withdraw  the  said  action,  and  to  submit  the  matters  there- 
inafter contained  to  the  award  of  Charles  Edward  Remain, 
William  M.  Gorrie,  and  William  B.  Phipps,  on  the  terms 
and  in  manner  following,  that  is  to  say  : 

That  the  said  Forlong  should  pay  all  the  costs  of  the  said 
action  at  law,  including  proceedings  in  term,  and  that  the 
said  arbitrators  should  value  the  buildings  and  improvements 
upon  the  premises,  which  should  be  paid  by  the  said  Mc- 
Donell  to  the  said  Forlong  within  one  year  from  the  date  of 
the  award,  at  eight  per  cent,  interest  from  such  award,  in 
case  he,  the  said  McDonell,  should  elect  to  take  the  said 
buildings  and  improvements  at  such  valuation,  and  that  the 
said  arbitrators  should  also  fix  the  yearly  ground  rent  to  be 
paid  by  the  said  Forlong  to  the  said  McDonell,  during  the 
term  of  twenty-one  years  next  succeeding  the  date  of  the 
expiration  of  the  said  recited  demise,  in  case  the  said  Mc- 
Donell should  elect  to  grant  such  renewal  lease,  it  being 
agreed  upon  between  the  parties  that  he,  the  said  McDonell, 
should  have  the  election  either  to  purchase  the  improvements 
or  grant  the  renewal  lease,  according  to  the  terms  in  the  said 
recited  indenture  mentioned ; — and  the  condition  was  for  the 
performance  of  the  award  to  be  made  by  the  1st  of  January, 
1858,  or  such  other  day,  not  later  than  the  1st  of  February, 
1858,  to  which  the  arbitrators  should  enlarge  the  time. 

The  lease  from  Forlong  to  Carmichael  was  also  put  in. 
It  was  made  on  the  6th  day  April,  1854,  for  the  term  of  ten 
years  from  the  18th  day  of  October,  1852,  at  the  yearly 
rent  of  <£140,  payable  quarterly  on  the  18th  day  of  January, 
April,  July,  and  October. 

The  lease  by  the  plaintiff  to  Munro  bore  date  the  15th  day 
of  September,  1835.  Habendum  from  the  day  next  ensuing 
the  date  thereof  until  the  full  end  and  term  of  twenty-one 
years  from  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  at  the  yearly  rent  of  £77,  to  be  paid  half  yearly 
on  the  first  Monday  in  January  and  July  next  ensuing  the 
date  thereof.  Covenant  to  pay  rent.  Proviso  for  re-entry 
in  case  it  should  be  in  arrear  for  thirty  days.  Covenant  by 
the  lessee  to  pay  taxes,  and  by  the  lessor  for  quiet  enjoy- 
ment.   Then  followed  this  provision  : 

"And  it  is  hereby  covenanted  and  agreed  by  and  between 
the  parties  to  these  presents,  for  themselves,  their  heirs, 
executors,  administrators  and  assigns,  that  at  the  expiration 
of  the  term  of  twenty-one  years  hereinbefore  mentioned,  the 
said  George  Munro,  his  executors,  administrators,  and  assigns, 
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shall  and  may,  if  by  him,  them,  or  either  of  them  desired,  retain 
possession  of  the  hereinbefore  described  premises,  and  every 
part  thereof,  with  the  buildings  thereon  erected,  and  all  and 
singular  the  appurtenances  thereunto  belonging,  in  manner 
as  hereinbefore  mentioned,  upon  condition  nevertheless  that 
within  three  months  from  the  expiration  of  the  said  term  of 
twenty-one  years  a  new  ground  rent  for  the  said  piece  or 
parcel  of  land,  independent  of  the  rent  or  value  of  the  build- 
ings at  that  time  erected  and  being  thereon,  shall  be  ascer- 
tained in  manner  following,  that  is  to  say,  each  of  the  said 
parties,  their  or  either  of  their  executors,  administrators,  or 
assigns,  shall  choose  an  indifferent  person,  which  persons  so 
chosen  shall  nominate  a  third,  the  majority  of  whom  shall 
declare  and  determine  what  ground  rent  as  aforesaid  shall 
be  annually  paid  to  the  said  James  McDonell,  his  heirs, 
executors,  administrators  and  assigns,  for  the  piece  or  parcel 
of  land  aforesaid,  for  and  during  twenty-one  years  next 
following  the  term  of  twenty-one  years  hereinbefore  men- 
tioned and  then  expired,  and  which  ground  rent  so  ascer- 
tained shall  be  paid  in  like  manner,  and  at  the  same  times, 
and  under  all  and  every  the  conditions  in  this  indenture 
mentioned ;  and  such  conditions,  and  every  of  them,  shall  be 
binding  upon  the  said  parties,  their  executors,  administra- 
tors and  assigns,  respectively,  for  the  said  further  term  of 
twenty-one  years,  as  fully  and  entirely  as  if  a  new  indenture 
in  all  respects  similar  and  like  to  these  presents  were  exe- 
cuted. And  it  is  hereby  further  covenanted  and  agreed^  by 
and  between  the  parties  to  these  presents,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  that  if  either  of  the 
said  parties,  their  or  either  of  their  heirs,  executors,  admin- 
istrators or  assigns,  shall  refuse  or  neglect,  within  the  time 
hereinbefore  specified,  to  choose  a  person  who  will  act  in 
the  premises  to  determine  and  declare  the  ground  rent  to  be 
annually  paid  as  aforesaid  to  the  said  James  McDonell,  his 
heirs,  executors,  administrators  or  assigns,  for  the  said  piece 
or  parcel  of  land,  for  and  during  the  term  of  twenty-one  years, 
to  be  computed  from  the  expiration  of  twenty-one  years  herein 
first  mentioned,  then  the  person  chosen  by  the  party,  his 
executors,  administrators  or  assigns,  who  shall  have  con- 
formed to  the  covenant  herein  contained  in  that  respect, 
shall  be  at  liberty  to  choose  a  second  person,  and  they  two 
a  third  person,  the  majority  of  whom  shall  decide  the  amount 
of  such  ground  rent  to  be  paid  as  aforesaid  to  the  said  James 
Macdonell,  his  executors,  administrators  or  assigns,  annually, 
and  which  decision  shall  be  binding  and  conclusive  on  the 
parties  to  these  presents^  their  executors,  administrators  and 
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assigns,  respectively :  provided  always,  and  it  is  hereby  fur- 
ther covenanted  and  agreed,  by  and  between  the  parties  to 
these  presents,  for  themselves  and  their  heirs,  executors, 
administrators  and  assigns,  respectively,  that  if  they,  the 
said  James  McDonell,  his  heirs,  executors,  administrators 
or  assigns,  at  the  expiration  of  twenty-one  years  next  fol- 
lowing the  date  of  this  indenture,  shall  desire  to  resume  pos- 
session of  the  premises  herein  mentioned  and  described,  he, 
they,  or  either  of  them  shall  be  at  liberty  so  to  do,  upon  the 
terms  and  conditions  following.  Firsts  that  he,  the  said  James 
McDonell,  his  heirs,  executors,  administrators  or  assigns, 
shall  give  three  calendar  months'  notice,  to  be  computed 
next  before  the  expiration  of  the  said  term  of  twenty-one 
years,  of  such  his  or  their  inteiition,  to  the  said  George 
Munro,  his  executors,  administrators  or  assigns.  Secondly, 
that  the  value  of  the  buildings  and  beneficial  improve- 
ments made  at  the  time  of  the  expiration  of  the  said  twenty- 
one  years,  standing  and  being  on  the  said  premises,  shall  be 
valued  by  persons  chosen  in  the  same  manner  as  by  these 
presents  is  prescribed  for  ascertaining  the  ground  rent  in 
the  event  of  the  continuance  of  this  lease  for  a  period  beyond 
a  term  of  twenty-one  years  first  mentioned  in  this  indenture, 
&c.  Thirdly,  upon  condition  that  he,  the  said  James  Mc- 
Donell, his  heirs,  executors,  administrators  or  assigns,  shall 
pay  or  cause  to  be  paid  to  the  said  George  Munro,  his  exe- 
cutors, administrators  or  assigns,  the  sum  at  which  such 
buildings  or  improvements  shall  have  been  valued,  within 
thirty  days  from  the  day  on  which  he  shall  have  had  notice 
in  writing  of  the  amount  of  such  valuation  as  aforesaid. 
And  it  is  hereby  further  covenanted  and  agreed,  by  and 
between  the  parties  to  these  presents,  for  themselves  and 
their  heirs,  executors,  administrators  and  assigns,  that  at 
the  expiration  of  each  and  every  twenty-one  years  from  the 
date  of  these  presents,  for  ever,  the  said  George  Monro,  his 
executors,  administrators  or  assigns,  shall  remain  in  the  pos- 
session and  occupation  of  the  said  premises,  with  the  appur- 
tenances, upon  the  same  terms,  and  subject  to  the  same  con- 
ditions covenanted  and  agreed  upon  for  the  renewal  of  this 
lease  at  the  expiration  of  the  twenty-one  years  next  follow- 
ing the  date  hereof ;  and  in  like  manner  that  the  said  James 
McDonell,  his  heirs,  executors,  administrators  or  assigns, 
may  resume  possession  of  the  same  at  the  end  of  each  and 
every  twenty-one  years,  upon  payment,  as  hereinbefore 
mentioned,  of  such  sum  as  the  buildings  and  improvements 
as  aforesaid,  at  the  several  times  aforesaid,  shall  in  manner 
aforesaid  be  valued  at.    And  it  is  further  covenanted  and 
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agreed,  bj  and  between  the  parties  to  these  presents,  for 
themselves,  their  heirs,  executors,  administrators  and  as- 
signs, that  if  at  the  expiration  of  the  next  or  any  subsequent 
term  of  twenty-one  years  no  new  ground  rent  shall  be  ascer- 
tained as  aforesaid,  or  if  the  said  premises  shall  not  be 
resumed,  in  manner  and  upon  the  conditions  hereinbefore 
expressed,  by  the  said  James  McDonell,  his  executors,  ad- 
ministrators or  assigns,  then  the  said  George  Munro,  his 
executors,  administrators  or  assigns,  shall  continue  in  the 
possession  of  the  said  premises,  and  all  and  singular  the 
appurtenances,  upon  payment  of  the  rent  last  ascertained 
to  be  payable  for  the  same  to  the  said  James  McDonell,  his 
heirs,  executors,  administrators  or  assigns.  And  it  is  hereby 
further  covenanted  and  agreed,  by  and  between  the  parties 
to  these  presents,  that  upon  payment  by  the  said  James 
McDonell,  his  heirs,  executors,  administrators  or  assigns, 
of  the  sum  at  which  the  buildings  and  improvements  erected 
and  being  on  the  said  premises  at  the  end  of  any  one  term  of 
twenty-one  years,  as  hereinbefore  mentioned,  to  the  said 
George  Munro,  his  executors,  administrators  or  assigns,  in 
manner  hereini)efore  mentioned,  he,  the  said  George  Munro, 
his  executors,  administrators  or  assigns,  shall  and  will  forth- 
with deliver  up  possession  of  the  said  premises,  and  every 
part  thereof,  to  the  said  James  McDonell,  his  heirs  or 
assigns,  in  the  same  state  and  condition  as  they  were  at  the 
time  of  the  valuation  thereof :  Provided  always,  that  if,  after 
notice  given  by  the  said  James  McDonell,  his  heirs  or 
assigns,  of  his  or  their  intention  to  resume  possession  of  the 
said  premises,  default  shall  be  made  in  payment  of  the  sum 
at  which  such  buildings  and  improvements  shall  have  been 
valued,  in  manner  hereinbefore  mentioned,  by  the  said 
James  McDonell,  his  heirs  or  assigns,  then  the  said  George 
Munro,  his  executors,  administrators  or  assigns,  shall  and 
may  continue  in  possession  of  the  said  premises  for  the  fur- 
ther term  of  twenty-one  years  then  next  ensuing,  upon  a 
new  valuation  of  the  ground  rent,  or  otherwise  on  payment 
of  the  said  ground  rent  paid  for  the  preceding  twenty-one 
years,  in  manner  as  hereinbefore  covenanted  and  agreed 
upon  for  the  renewal  or  extension  of  the  term  mentioned  in 
these  presents.    In  testimony  whereof,"  &c. 

George  Munro,  by  indorsement,  dated  17th  of  February, 
1843,  assigned  the  above  lease,  and  all  his  interest  therein, 
to  the  defendant,  who  at  the  foot  of  the  assignment  signed 
the  following :  "I  hold  the  above  mentioned  property  as  a 
trustee  under  Col.  Forlong's  marriage  settlement,  the  pur- 
chase being  a  part  of  the  trust  funds  named  therein. 
(Signed),  H.  J.  Botjlton." 
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Adam  Wilson^  Q.  C,  for  the  plaintiff. 

Cameron^  Q.  C,  contra,  cited  Treke  v.  Lord  Barrington, 
3  Br.  C.  C,  277 ;  Attorney-General  v.  Christ's  Hospital, 
3  Br.  C.  C.  165;  Doe  Gardner  v.  Kennard,  12  Q.  B.  244; 
Friar  v.  Grey,  5  Ex.  584 ;  Grey  v.  Friar,  23  L.  T.  Rep. 
334. 

Robinson,  C.  J. — I  take  the  position  of  the  parties  under 
the  lease,  and  upon  the  facts  admitted,  to  be  this : — - 

The  landlord  having  given  no  notice  before  the  twenty- 
one  years  expired  of  his  intention  to  resume,  the  tenant  was 
at  liberty  to  continue  for  another  term  of  twenty-one  years, 
or  not,  as  he  desired. 

That  no  notice  was  necessary  to  be  given  by  him,  either 
before,  or  at  the  expiration  of  the  twenty-one  years,  or  within 
any  time  after,  of  his  election  to  continue ;  but  that  by  con- 
tinuing in  possession  he  manifested  his  election  to  take 
another  term,  and  became  entitled  to  such  term,  on  the 
conditions  set  forth  in  the  lease. 

That  according  to  one  of  these  conditions,  either  party 
might  within  three  months  (lunar,  as  I  suppose,)  after  the 
expiration  of  the  term,  take  measures  for  having  a  rent  for 
such  new  term  settled  by  arbitration,  neither  being  bound  to 
take  such  measures  unless  he  pleased. 

That  if  neither  appointed  an  arbitrator,  and  nothing  was 
done  towards  fixing  a  new  rent,  they  are  both  to  be  taken  to 
be  content  to  let  the  former  rent  continue  through  the  next 
twenty-one  years,  and  the  tenant  could  hold  accordingly  at 
that  rent. 

The  parties  could  nevertheless  by  mutual  assent  agree  to 
have  the  rent  adjudicated  by  arbitration  after  the  three 
months  had  run  out ;  and  if  they  have  done  so,  and  a  new 
rent  has  been  fixed  by  an  award  which  is  binding  upon  them 
as  a  valid  award,  then  the  only  question  would  be,  what 
would  be  the  effect  of  such  award  upon  the  lease  ? 

The  defendant  says  that  he  is  the  holder  of  the  term  in 
contemplation  of  a  court  of  law,  being  the  assignee  of  the 
original  lessee,  though  he  took  the  assignment  in  trust  for 
another,  and  he  denies  that  the  submission  of  his  ceBtui  que 
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_  trusty  under  seal,  can  be  treated  as  a  submission  under  seal 
by  bim,  tbe  defendant,  and  tbe  present  bolder  of  tbe  term. 

If  that  be  so,  and  I  think  it  is,  then  he  contends  further, 
that  the  conditions  and  stipulations  of  the  lease,  as  to  rent 
or  otherwise,  could  not  be  discharged  or  altered  by  any  thing 
agreed  to  by  him  not  under  seal,  and  cannot,  consequently, 
be  affected  by  an  award  made  as  under  a  parol  submission  by 
him,  and  that  if  so  he  must  be  still  holding  under  the  old 
rent,  having  done  or  agreed  to  do  nothing  under  his  seal  that 
can  affect  him. 

The  landlord,  on  the  other  hand,  insists  on  the  rent  fixed 
by  the  award,  which  is  more  than  five  times  the  original  rent, 
and  because  the  tenant  resists  the  claim  to  such  renewal  rent, 
he  has  brought  this  ejectment  against  the  defendant,  as  if 
he  was  over-holding  after  his  term  had  expired. 

But  the  dispute  about  the  quantum  of  rent  cannot  be 
settled  in  this  action,  which  is  not  brought  as  upon  a  forfei- 
ture  for  non-payment  of  rent,  but  brought  upon  the  idea  that 
the  tenant  is  bound  to  go  out  of  possession  because  the 
twenty-one  years  have  expired,  and  no  new  term,  as  the 
plaintiff  contends,  has  been  created.  That,  in  my  opinion, 
is  a  mistake.  The  tenant  has  not  lost  his  term,  but  having 
elected  to  continue,  and  the  landlord  not  having  elected  before 
the  expiration  of  the  time  limited  for  that  purpose  to  resume, 
nor  indeed  elected  at  any  time  otherwise  than  by  bringing 
this  action,  there  can  be  no  dispossession  of  the  tenant  on 
the  ground  that  he  has  not  acquired  the  right  to  a  new  term. 
The  only  question  can  be,  what  rent  the  tenant  is  bound  to 
pay,  which  is  not  brought  before  us  for  •  decision  in  this 
action. 

Upon  the  doubt  which  has  given  rise  to  this  litigation, 
namely,  what  was  the  legal  effect,  according  to  the  lease,  of 
no  new  rent  having  been  fixed  until  the  three  months  had 
run  out,  I  have  already  stated  that  I  consider  it  entitled 
the  tenant  to  continue  on  the  old  rent.  It  was  no  default  of 
either  party,  for  it  was  not  incumbent  on  either  party  to 
open  the  question  of  rent  by  forcing  on  an  arbitration ;  and 
if  both  forebore  to  take  any  steps,  the  inference  would  be 
that  both  were  content  to  let  the  old  rent  continue,  though 
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in  point  of  fact  the  omission  may  have  been  accidental,  and 
not  designed.  I  have  no  doubt  this  was  meant  by  the  lease, 
and  I  have  no  doubt  now,  upon  reading  the  whole  instrument, 
that  it  is  the  fair  construction  of  the  several  provisions  con- 
tained in  it,  though  during  the  argument  I  thought  other- 
wise. 

It  is  upon  the  following  provision  in  the  lease  that  the 
question  arises :  ''And  it  is  further  covenanted  and  agreed, 
by  and  between  the  parties  to  these  presents,  for  themselves, 
their  heirs,  executors,  administrators  and  assigns,  that  if  at 
the  expiration  of  the  next,  or  any  subsequent  term  of  twenty- 
one  years,  no  new  ground-rent  shall  be  ascertained,  as  afore- 
said, or  if  the  said  premises  shall  not  be  resumed,  in  manner 
and  upon  the  conditions  hereinbefore  expressed,  by  the  said 
James  McDonell,  his  executors,  administrators  and  assigns, 
then  the  said  George  Munro,  his  executors,  administrators 
and  assigns,  shall  continue  in  the  possession  of  the  said 
premises,  and  all  and  singular  the  appurtenances,  upon 
payment  of  the  rent  last  ascertained  to  be  payable  for 
the  same  to  the  said  James  McDonell,  his  heirs,  executors, 
administrators  or  assigns." 

It  would  have  been  more  clear  that  this  provision  in  the 
lease  was  meant  to  extend  throughout,  and  to  apply  at  the 
end  of  the  first  twenty-one  years,  as  well  as  of  any  subsequent 
term,  if  instead  of  the  words  ''  if  at  the  expiration  of  the 
next  or  any  subsequent  term  of  twenty-one  years,"  the 
language  had  been  "  if  at  the  expiration  of  the  first,  or  any 
subsequent  term  of  twenty-one  years,"  &c. 

But  I  do  not  think  that  the  word  "  next,"  necessarily 
means  next  after  the  first  terrriy  as  the  plaintiff's  counsel 
contends,  but  rather  next  after  the  execution  of  the  lease, 
which  makes  the  proviso  apply  to  the  first  term.  The  lease 
is  dated  before  the  term  commenced,  and  by  "  next  term,'' 
I  think  the  parties  meant  the  twenty-one  years  next  after 
the  date  of  the  lease ;  in  other  words,  the  first  twenty-one 
years.  That  would  be  literally  the  next  or  nearest  term 
that  would  expire  after  the  words  were  used,  for  there  was 
not  at  that  moment  any  term  current. 

If  the  words  were  to  be  otherwise  construed,  then  no 
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provision  would  be  made  in  the  lease  for  the  contingency  of 
no  new  rent  being  j&xed  by  arbitration  within  three  months 
after  the  end  of  the  first  twenty-one  years,  although  such  a 
contingency  might  as  well  occur  then  as  at  the  end  of  any 
other  term  ;  and  although  it  is  clearly  provided  what  shall 
be  done,  if  at  the  end  of  the  first  term  the  landlord,  having 
given  notice  of  his  intention  to  resume  the  premises,  shall 
not  pay  within  the  limited  time  the  sum  at  which  the  build, 
ings  shall  have  been  valued.  That  never  could  have  been 
intended  by  the  parties ;  and  the  nature  of  the  provision 
that  is  made  in  that  respect  shews  that  the  parties  meant 
that  the  tenant  should  go  on  for  the  second  twenty-one 
years  at  the  same  annual  rent  as  for  the  first,  if  no  new  rent 
shall  be  fixed  by  arbitration,  as  the  lease  points  out,  which 
either  party  can  have  done  if  he  pleases,  whether  the  other 
choses  to  concur  in  appointing  arbitrators  or  not, 

Mr.  Wilson  argued  that  the  words  at  the  end  of  the  proviso 
in  question  "upon  payment  of  the  rent  last  ascertained  to  be 
payable  for  the  same,"  &c.,  shew  that  this  condition  is  not 
applicable  at  the  end  of  the  first  term,  but  can  only  come 
into  operation  after  there  has  been  one  renewal,  for  that  the 
words  "ascertained  to  be  payable,"  clearly  point  to  a  rent 
to  be  fixed  by  arbitration  according  to  the  lease,  and  are  not 
applicable  to  the  rent  fixed  by  the  lease  itself  for  the  first 
term.  But  "  ascertained,'"  means,  made  certain,  fixed, 
established^  and  may  as  well  apply  to  a  rent  fixed  by  con- 
tract between  the  parties  as  by  the  award  of  others.  The 
legislature  have  so  used  the  term  in  different  statutes,  as  in 
8  Vic,  ch.  13,  sec.  5,  19  Yic,  ch.  90,  sec.  20,  where  the 
county  courts  have  jurisdiction  given  to  them  to  a  certain 
sum  where  the  amount  is  "  ascertained  by  the  act  of  the 
parties,  or  the  signature  of  the  defendant."  I  think  the 
paragraph  in  the  lease  next  before  the  one  in  question,  and 
also  the  last  proviso,  both  confirm  what  seems  to  me  to  be 
the  proper  construction. 

As  to  the  action,  the  plaintifi"  insists  that  the  first  term 
having  expired,  the  defendant  can  clearly  not  maintain  his 
possession  by  setting  up  that  term ;  and  that,  as  no  other 
term  has  been  created,  he  has  no  right  to  possession. 
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The  defendant,  on  the  other  hand,  insists  that  he  has 
acquired  another  term,  under  the  provisions  in  the  lease,  for 
that  the  plaintiff  gave  no  notice  of  his  intention  to  resume 
possession,  and  that  the  defendant  was  therefore  entitled  to 
go  on  for  a  fiir1;her  term  of  twenty-one  years,  if  he  desired 
it :  that  he  has  desired  and  intended  it,  and  has  given  suffi- 
cient indication  of  such  intention ;  and  that  the  only  room 
for  question,  if  there  be  any,  is  in  regard  to  the  amount  of 
rent  which  he  is  to  pay,  which  depends  upon  the  point 
whether  the  award  is  binding  upon  him. 

That  is,  I  think,  the  position  of  the  parties,  for  the  defen- 
dant's refusal  to  accept  a  lease  at  the  annual  rent  of  £396, 
instead  of  the  former  rent  of  £77,  is  not  a  renunciation  or 
disclaimer  of  his  tenancy,  but  an  assertion  of  his  right  to 
continue  upon  more  favourable  terms  than  his  landlord  will 
accede  to.  In  my  opinion,  therefore,  a  verdict  should  be 
entered  for  the  defendant. 

McLean,  J. — It  is,  I  think,  manifest  from  the  whole  tenor 
of  the  lease,  that  it  was  not  contemplated  between  the  parties 
that  a  new  lease  should  be  given  at  the  expiration  of  every 
term  of  twenty-one  years,  because  it  expressly  provides  for 
the  tenant  continuing  in  possession  of  the  premises,  unless 
the  same  shall  have  been  resumed  by  the  landlord,  and  the 
buildings  and  improvements  paid  for.  The  fact  of  the  land- 
lord not  being  entitled  to  resume  possession  without  first  pay- 
ing for  improvements  is  conclusive  as  to  the  right  of  the 
tenant  to  retain  possession,  of  course  subject  to  the  payment 
of  rent  and  the  performance  of  the  stipulations  on  his  part 
in  the  lease.  It  is  in  the  power  of  the  landlord  or  tenant, 
at  the  expiration  of  any  term  of  twenty-one  years,  for  ever^ 
to  proceed  to  a  valuation  of  the  ground-rent  to  be  paid  for 
the  next  term  of  twenty  one  years ;  and  in  case  of  no  valua- 
tion being  made  at  the  expiration  of  any  term  in  the  manner 
agreed  upon,  the  rent  of  the  former  term  is  that  which  must 
be  paid  by  the  tenant  if  he  chooses  to  retain  possession. 
Default  for  a  period  of  thirty  days  beyond  the  time  of  pay- 
ment of  the  half  yearly  rent  may  be  urged  by  the  landlord, 
and  enforced  as  a  forfeiture  of  the  lease,  and  for  such  forfei- 
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ture  he  must  be  entitled  to  re-enter  and  hold  the  possession 
of  his  ground. 

No  new  ground  rent  was  ascertained  between  the  parties 
to  this  suit,  who  now  stand  in  the  relation  af  landord  and 
tenant  to  each  other,  at  the  expiration  of  the  first  term  of 
twenty-one  years,  and  it  is  contended  that  the  stipulations 
as  to  the  mode  of  proceeding  for  the  purpose  of  ascertaining 
the  amount  of  ground  rent  to  be  paid  do  not  apply  to  the 
second  term,  and  consequently  that  the  defendant  has  no 
right  to  retain  possession.  But  I  think  that  the  fair  con- 
struction of  the  terms  of  the  lease  is  that  at  the  expiration 
of  the  first  period  of  twenty-one  years,  as  well  as  at  the 
expiration  of  every  subsequent  similar  term,  the  landlord  has 
aright  to  resume  possession  on  paying  for  improvements, 
and  that  in  case  of  his  not  choosing  to  do  so  the  tenant  is 
entitled  to  remain  in  possession  at  the  old  rent,  if  no  new 
valuation  has  been  made,  or  at  a  new  rent,  if  ascertained  in 
manner  pointed  out  by  the  lease.  It  was  not  more  incumbent 
on  the  tenant  than  on  the  landlord  to  take  measures  for 
establishing  a  new  ground  rent  to  be  paid  at  the  expiration 
of  the  first  twenty-one  years,  though  in  the  lease  it  is  stated, 
as  a  condition  of  his  continuing  in  possession,  that  a  new 
ground  rent  shall  be  ascertained,  because  it  is  expressly 
provided  that  he  may  remain  in  possession  at  the  old  rent  if 
no  other  shall  be  ascertained  in  the  mode  pointed  out  by  the 
lease,  and  this  provision  seems  to  be  inserted  that  there  may 
be  no  uncertainty  as  to  the  right  of  the  tenant,  or  the 
amount  of  rent  to  be  paid,  in  case  both  parties  shall  have 
failed  or  neglected  to  take  measures  to  establish  a  new 
ground  rent. 

The  omission  to  take  such  measures  within  the  time 
appointed  at  the  expiration  of  twenty-one  years,  I  think, 
entitled  the  present  holder  of  the  lease  to  continue  in  posses- 
sion of  the  premises  for  a  further  term  of  twenty-one  years, 
at  the  same  rent  as  previously  paid,  and  upon  the  same 
terms ;  but  if  a  new  ground  rent  has  since  been  properly 
ascertained  between  the  parties,  that  will  of  course  be  pay- 
able instead  of  the  former  rent,  and  unless  the  tenant  has 
forfeited  his  lease,  and  the  landlord  seeks  to  recover  for  such 
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forfeiture,  the  tenant  "will  still  be  entitled  to  hold  subject  to 
the  rent  last  ascertained.  The  landlord  in  this  action  is 
proceeding  as  if  the  lease  were  entirely  at  an  end,  not  on 
the  ground  of  their  having  been  a  forfeiture  of  the  lease.  If 
there  has  been  a  forfeiture  that  does  not  appear  on  the  case 
submitted  to  us,  and  the  facts,  in  such  a  case,  would  be 
proper  to  be  submitted  to  a  jury.  It  appears  to  me  that  the 
lease  is  still  subsisting,  and  that  the  holder  is  entitled  to  the 
possession,  subject  to  the  former  rent,  or  any  rent  which 
since  the  expiration  of  the  period  of  twenty-one  years  may 
legally  have  been  ascertained  and  established  between  the 
parties.  Under  these  circumstances,  it  appears  to  me  that 
the  plaintiff  is  not,  on  the  facts  disclosed,  entitled  to  recover 
in  this  action,  though  he  may  be  entitled  to  succeed  in  an 
action  brought  on  the  ground  of  forfeiture,  if  such  forfeiture 
has  actually  taken  place. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Judgment  for  defendant. 


Pratt  et  al.  v.  Drake. 

Promissory  note — Indorser's  name  signed  by  the  maker — Proof  of  author i(y — ■ 
Asking  for  time — Estoppel. 

In  an  action  against  the  indorser  of  a  note,  it  appeared  that  his  name  had 
been  written  by  the  maker,  his  nephew,  and  there  was  no  evidence  of 
express  authority,  but  it  was  proved  that  defendant  had  before  and  after- 
wards indorsed  for  his  nephew  on  purchases  by  him  from  these  plaintiffs, 
and  that  when  payment  of  this  note  was  demanded  from  him  he  had 
asked  for  time,  and  had  not  denied  his  indorsement  until  some  months 
afterwards  when  the  maker  had  absconded.  His  excuse  was  that  he 
kept  no  memorandum  of  his  indorsements  and  supposed  it  was  right. 

Held,  that  defendant  had  precluded  himself  by  his  conduct  from  disputing 
his  liability ;  and  the  jury  having  found  in  his  favour,  a  new  trial  was 
granted  without  costs. 

Action  on  a  promissory  note  of  Thomas  Drake,  made  on 
the  27th  of  Octoberj  1856,  payable  to  defendant  Benjamin 
Drake,  or  order,  for  $274,7  in  four  months,  indorsed  by 
defendant;  with  a  common  money  count. 

Pleas : — 1st.  Denying  that  defendant  indorsed  the  note. 
2iid,  N'unqmm  indebitatus  to  the  common  count. 
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At  the  trial,  at  St.  Thomas,  before  BoMnson,  C.  J.,  it 
appeared  that  the  claim  was  only  for  a  balance  of  £30  still 
unpaid  on  the  note,  payments  having  been  made  on  account 
of  it  by  Thomas  Drake,  the  maker. 

It  seemed  clear  that  the  defendant's  name  indorsed  on  the 
note  was  not  in  fact  written  by  the  defendant,  but  by  Tho- 
mas Drake,  his  nephew,  the  maker  of  the  note,  who  gave  it 
thus  indorsed  to  the  plaintiffs,  merchants  in  Buffalo,  from 
whom  he  bought  goods. 

Thomas  Drake  had  before  dealt  with  the  plaintiffs,  and 
in  the  autumn  of  1856  he  wanted  more  goods  from  them, 
but  they  declined  letting  him  have  more,  unless  he  would 
cover  the  amount  by  his  note  indorsed  by  some  person  whom 
their  attorney,  Mr.  Warren,  living  at  St.  Thomas,  would 
accept  as  sufficient,  Mr.  Warren  told  Thomas  Drake  that 
he  would  accept  a  note  indorsed  by  the  defendant,  and  such 
a  note  was  accordingly  brought  to  him,  and  Thomas  Drake 
obtained  the  goods  he  required.  The  defendant  had  before 
that  indorsed  a  note  for  his  nephew  Thomas  in  favour  of  the 
plaintiffs  for  other  goods,  which  had  been  paid. 

It  was  proved  that  soon  after  this  note  became  due,  in 
March,  1857,  payment  was  demanded  by  Mr.  Warren  from 
the  defendant,  who  begged  him  not  to  press  it,  as  it  would 
injure  him.  On  that  occasion  the  defendant  did  not  see  the 
note,  but  he  stated  that  his  nephew  had  indorsed  his  name 
on  other  notes,  and  that  he,  the  defendant,  had  paid  them. 

The  defendant,  it  was  sworn,  frequently  gave  his  name  as 
indorser,  but  kept  no  bill  book. 

In  March  or  April,  1857,  the  plaintiff's  clerk  was  sent 
over  to  collect  this  note.  Defendant  told  him  he  did  not  wish 
it  pressed,  as  it  would  injure  Thomas,  his  nephew,  and  the 
clerk  in  consequence  told  his  attorney  to  let  it  lie  for  a  time. 
Thomas  after  that  absconded,  and  it  was  not  until  December 
following  (1857)  that  the  defendant  denied  his  indorsement, 
and  refused  on  that  account  to  pay  it.  It  was  sworn  that 
payment  could  have  been  enforced  from  Thomas  Drake 
while  he  remained  here,  if  the  plaintiffs  had  been  aware  that 
the  indorsement  was  disputed,  and  that  they  had  no  recourse 
but  against  him. 
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In  the  meantime  the  nephew  had  got  a  further  credit  from 
the  plaintiffs,  upon  a  note,  which  the  defendant  indorsed. 

The  learned  Chief  Justice  told  the  jury  that,  as  the  name 
of  the  defendant  was  indorsed,  not  by  himself,  but  by 
Thomas  Drake,  they  should  be  satisfied,  before  they  could 
hold  the  defendant  liable,  either  that  Thomas  Drake  had 
express  authority  to  indorse  this  particular  note  in  defend- 
ant's name,  or  to  indorse  notes  generally  for  him  as  Thomas 
might  have  occasion,  or  at  least  that  there  had  been  such  a 
practice  on  the  part  of  Thomas  of  using  the  defendant's 
name  as  indorser,  recognised  and  sanctioned  by  defendant, 
as  would  fairly  support  the  inference  of  an  implied  general 
authority  given  by  the  defendant  to  Thomas  to  indorse  notes 
in  his  name  for  Thomas's  accommodation.  But  that  the 
evidence  on  that  point  should  be  clear  and  convincing,  for 
that  it  would  by  no  means  follow  that  a  special  authority 
given  to  indorse  one  or  more  notes,  would  render  a  party 
liable  upon  other  notes  indorsed  in  the  same  manner  with- 
out his  knowledge. 

But  the  jury  were  told,  on  the  other  hand,  that  when  the 
defendant  was  applied  to  for  payment  in  March,  1857,  if  he 
had  any  idea  that  this  note  was  not  indorsed  by  him,  or 
with  his  sanction,  and  meant  to  deny  his  liability,  he  should 
have  done  so  promptly,  and  not  asked  for  delay,  and  left  the 
plaintiffs  to  believe  from  March  to  December  that  all  was 
right,  and  then  first  deny  his  indorsement  after  his  nephew 
had  absconded :  that  the  defendant's  excuse  was  that  he 
kept  no  memorandum  of  his  indorsements,  and  supposed  it 
might  be  all  right,  and  so  asked  for  time  ;  but  admitting  that 
to  be  true,  as  it  was  proved  that  the  defendant  had  on  other 
occasions  paid  notes  which  his  nephew  had  indorsed  in  his 
name,  it  was  fair  that  this  note  should  be  treated  as  having 
been  indorsed  by  his  authority,  after  what  had  occurred, 
rather  than  throw  the  loss  upon  the  plaintiffs,  especially  as 
the  plaintiffs  had  every  reason  to  suppose  the  indorsement 
was  genuine,  from  the  defendant's  conduct,  not  only  in 
relation  to  this  note,  but  in  afterwards  indorsing  another 
note  for  his  nephew,  on  which  he  got  a  further  credit  from 
these  same  plaintiffs. 
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The  jury  gave  their  verdict  for  the  defendant. 
Becher,  Q.  C,  obtained  a  rule  nisi  for  a  new  trial  on  the 
evidence,  to  which 

D.  B.  Bead  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

My  brothers  have  considered  this  case,  and  we  are  all  of 
opinion  that  the  defendant  had  precluded  himself,  by  his 
conduct  after  payment  was  demanded,  from  disputing  that 
he  was  liable  upon  the  note,  although  he  could  no  doubt  say 
truly  that  his  name  was  not  written  on  the  note  by  himself. 

If  he  meant  to  deny  that  his  nephew  had  indorsed  his 
name  on  the  note  by  his  authority,  he  should  not  have  asked 
for  delay,  and  conducted  himself  in  other  respects  in  so 
inconsistent  and  undecided  a  manner.  We  think  there 
should  be  a  new  trial  without  costs. 

Rule  absolute. 


Maulson  et  al.  v.  The  Commercial  Bank. 

Assignment  in  trust  for  creditors — Nature  of  the  change  of  possession  required — 
20  Vic,  ch.  3. 

In  considering  whether  a  sufficient  change  of  possession  has  taken  place  to 
satisfy  the  statute,  regard  must  Ibe  had  to  the  nature  and  purposes  of  the 
assignment,  and  the  circumstances  of  the  case  ;  and  when  made  by  a 
merchant  for  the  benefit  of  his  creditors,  it  is  not  to  be  expected  that  the 
assignees  should  remove  the  goods,  or  take  exclusive  possession,  as  in  the 
case  of  an  ordinary  sale  of  goods. 

The  assignor  may  continue  upon  the  premises,  and  assist  in  disposing  of 
the  goods,  without  vitiating  the  assignment  in  law,  but  it  is  a  fact  to  be 
left  to  the  jury  as  evidence  to  shew  tha^  the  transfer  was  colourable. 

Held,  that  upon  the  evidence  in  this  case  the  jury  were  warranted  in  finding 
an  actual  and  continued  change  of  possession. 

This  was  an  interpleader  issue,  to  try  whether  goods 
seized  by  the  sheriff  of  York  and  Peel  under  a  fi.  fa.  from 
this  court,  tested  19th  November,  1857,  and  delivered  on 
that  day  to  the  sheriff,  upon  a  judgment  of  these  defendants 
against  Bostwick,  McDonell  and  McDonell,  were  at  that 
time  the  property  of  the  plaintiffs,  to  whom  they  had  been 
assigned  by  Bostwick  and  McDonell  to  be  sold  for  the 
benefit  of  their  creditors. 

The  assignment  was  not  registered,  and  at  the  trial,  which 
took  place  at  Toronto,  before  Eichards,  J.,  the  only  question 
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was  whether  there  had  been  a  sufficient  change  of  possession. 
The  case  was  left  to  the  jury,  and  they  found  for  the 
plaintiffs. 

Oh'istopher  Robinson  obtained  a  rule  nisi  for  a  new  trial 
on  the  law  and  evidence.  He  contended  that  an  actual  and 
continued  possession  of  the  goods  assigned  to  the  plaintiffs 
was  not  proved  at  the  trial. 

Boomer  shewed  cause. 

The  evidence  is  fully  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  we  cannot  say  that  the  verdict  was  wrong  upon 
the  evidence,  on  the  only  point  on  which  it  is  questioned  by 
the  rule.  The  evidence  shewed  that,  although  the  goods 
were  not  removed  to  another  building  after  the  assignment, 
they  were  actually  taken  possession  of  by  the  assignees,  who 
exercised  a  continual  control  over  them,  putting  persons  of 
their  own  in  charge,  though  the  former  owners  of  the  goods 
continued  to  assist  in  disposing  of  them.  It  was  sworn  that 
one  of  the  trustees  attended  daily  in  the  store,  and  received 
the  money  that  had  been  taken  in :  that  new  books  were 
opened,  every  thing  done  in  the  name  of  the  trustees,  and 
that,  besides  their  having  given  notice  to  the  defendants  in 
particular  of  the  assignment,  they  made  it  public  in  an  open 
manner,  by  distributing  hand-bills.  Of  course  nothing  that 
the  trustees  could  do  by  way  of  giving  notice  could  avail,  if 
the  assignment  came  clearly  under  the  Chattel  Mortgage 
Act,  and  required  registry,  and  was  not  registered,  for  then 
there  would  be  but  one  enquiry  to  make,  namely,  whether 
there  had  been  an  actual  and  continued  change  of  possession. 
We  think  there  was  in  this  case  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  there  had  been  such  a  change 
of  possession,  although  the  goods  were  not  removed,  for 
there  is  no  case  in  which  a  removal  of  the  goods  has  been 
held  to  be  indispensable,  although  there  should  be  more 
pains  taken  than  are  generally  taken,  even  when  all  was 
fair  and  honestly  meant  (as  we  have  no  doubt  was  the  case 
here)  to  make  the  change  of  possession  palpable,  so  as  to 
leave  no  pretence  for  questioning  the  validity  of  the  assign, 
ment  on  the  ground  on  which  it  has  been  questioned  here. 
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These  assignments  to  trustees  for  the  benefit  of  creditors, 
with  a  view  to  a  rateable  distribution,  are  expressly  excepted 
from  the  operation  of  the  English  Chattel  Mortgage  Act, 
but  there  is  no  such  exception  in  our  act,  though  it  seems 
reasonable  and  convenient  that  they  should  be  excepted,  or, 
if  not,  that  the  oath|  of  bona  fides  on  which  they  may  be 
registered  should  be  modified  so  as  to  suit  the  case. 

I  have  intimated  in  other  cases  that  I  have  doubted  whe- 
ther such  assignments  come  within  the  act — that  is,  whether 
they  can  properly  be  called  sales  of  the  goods  so  assigned 
in  trust.  But  admitting  that  they  must  be  held,  as  they 
have  been,  to  come  within  the  statute,  then  the  question  is, 
whether  what  has  been  shewn  to  have  taken  place  in  this 
case  can  be  held  to  have  been  such  a  delivery"  and  such 
an  "  actual  and  continued  change  of  possession  of  the  goods" 
(which  are  the  words  of  the  statute  20  Vic,  ch.  3,  sec.  2), 
as  to  dispense  with  the  necessity  of  registering  the  assign- 
ment. 

We  think  that  to  give  a  reasonable  construction  to  the 
act,  we  must  have  regard  to  circumstances — that  is,  in  this 
case,  to  the  object  and  purposes  of  the  assignment.  When 
one  man  buys  goods  of  another,  we  must  suppose  that  he 
buys  them  because  he  wants  them,  and  we  expect  him  to 
take  possession  of  them,  and  to  use  and  enjoy  them.  And 
when,  instead  of  that,  we  find  that,  although  he  has  paid 
for  the  goods,  or  contracted  to  pay  for  them,  yet  he  abstains 
from  taking  them  into  his  possession,  and  leaves  them  still 
in  the  hands  of  the  seller  to  be  used  and  enjoyed  by  him,  we 
naturally  entertain  a  suspicion  that  all  is  not  right — that 
there  has  been  only  a  pretended  sale  of  the  goods,  and  that 
the  transaction  is  a  sham,  by  which  it  is  hoped  to  deceive 
the  public  into  the  belief  that  the  goods,  though  still  in  the 
possession  of  the  same  person,  belong  in  fact  to  another, 
and  cannot  therefore  be  seized  to  satisfy  the  debts  of  the 
former  owner.  The  inconsistency  between  the  conduct  of 
the  parties  and  the  assertion  of  a  sale,  gives  rise  to  the  sus- 
picion, seldom  unjust,  that  there  must  be  a  secret  and  fraud- 
ulent understanding  between  them  to  defraud  creditors. 

But  in  the  case  of  an  assignment  like  this,  to  trustees  for 


MAULSON  ET  AL.  V.  THE  COMMERCIAL  BANK.  33 


the  benefit  of  creditors,  the  case  is  altogether  different. 
The  assignee  in  cases  of  that  kind  is  often  a  person  not  in 
mercantile  business,  having  no  warehouse  in  his  possession 
in  which  to  keep  goods,  nor  any  shop  in  which  to  expose 
them  to  sale ;  or  he  is  often  a  retired  merchant  no  longer  in 
possession  of  such  conveniences  ;  or,  if  a  merchant  in  actual 
business,  his  warehouse  or  shop  may  be  supposed  in  general 
to  be  occupied  by  his  own  goods.  He  is  therefore  not 
expected,  and  it  is  not  the  usual  course  of  such  transactions, 
that  the  assignee  should  actually  remove  the  goods  of  the 
insolvent  person  from  their  former  situation  to  his  own  pre- 
mises, or  to  premises  hired  by  him  for  that  purpose.  What 
ordinarily  takes  place  is,  that  the  shop  in  which  the  goods 
were  on  sale  before  the  assignment,  whether  owned  by  the 
insolvent  in  fee  or  held  on  lease,  is  part  of  the  property 
assigned,  and  the  goods  remain  there  till  they  are  disposed 
of,  either  by  retail  or  otherwise. 

Then  admitting  that  to  such  cases  of  assignment  as  well 
as  to  others  the  statute  20  Vie,  ch.  3,  applies,  the  question 
is  whether  upon  what  was  proved  in  this  case  the  jury  could 
rightly  hold  that  there  had  been  an  immediate  delivery  of 
the  goods,  and  such  actual  and  continued  change  of  posses- 
sion as  complied  with  the  intention  of  the  statute,  regard 
being  had  to  the  circumstances  of  the  case.  There  cer- 
tainly was  an  immediate  delivery  of  the  goods  into  the  pos- 
session of  the  assignees,  who  exercised  all  the  control  over 
them,  actually,  and  openly,  and  continually,  that  an  assignee 
for  such  a  purpose  could  be  expected  to  do.  But  it  is  true 
that  though  the  assignees  thus  held  the  goods,  and  were  in 
possession  of  them  all  the  time  by  their  clerk  and  servants, 
yet  the  former  owners  continued  to  assist  in  disposing  of 
them.  That  no  doubt  subjected  the  case  to  suspicion,  and 
made  it  necessary  to  submit  to  the  jury  whether  the  change 
of  possession  was  real,  or  only  apparent,  and  whether  it 
could  be  said  that  there  had  in  truth  been  a  change  of  pos- 
session from  the  former  owner  to  the  assignees.  The  jury 
thought  that  there  was  no  deceitful  appearance,  and  that  pos- 
session had  in  fact  been  changed,  though  for  the  benefit  of  all 
parties  interested,  the  former  owners  gave  their  attendance 
and  assistance  upon  the  premises  in  disposing  of  the  goods. 
5  XVII, 
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We  think  that  finding  was  not  inconsistent  with  the  evi- 
dence. And  we  do  not  consider  that  what  Lord  Ellenbo- 
rough  said  in  Wordall  v.  Smith  (1  Camp.  333)  can  be  rea- 
sonably applied  in  the  present  case.  There  what  was 
asserted  was,  that  before  the  sheriiF  came  with  his  execution 
the  goods  had  been  sold  to  another  creditor ;  but  it  was 
proved  that,  though  a  servant  of  such  alleged  vendee  was 
immediately  put  into  the  house,  yet  the  former  owner  and 
his  wife  continued  to  carry  on  the  business  of  publican  as 
usual,  with  the  stock-in-trade  that  had  been  so  assigned, 
during  which  time  the  servant  employed  to  keep  possession, 
when  he  sold  beer,  put  the  money  into  the  till,  to  which  they 
had  access.  Lord  Ellenborough  held  that  there  was  in  that 
case  no  bond  fide  substantial  change  of  possession :  that  a 
concurrent  possession  with  the  assignee  was  colourable,  and 
was  fraudulent  and  void ;  and  that  the  merely  putting  ano- 
ther in  possession  with  the  former  owner  of  the  goods  was  a 
mere  mockery. 

That  language  was  just  and  reasonable  as  applied  to  the 
case  which  the  learned  judge  had  before  him,  but  we  cannot 
safely  take  it  as  a  guide  for  the  decision  of  this  case,  when 
the  object  of  the  assignment,  and  what  was  done  under  it, 
were  so  entirely  unlike.  If  we  were  to  set  the  verdict  aside 
which  has  been  given  in  this  case  in  favour  of  the  assignees, 
when  there  is  no  reason  to  doubt  that  all  was  done  in  good 
faith,  without  any  secret  understanding  in  favour  of  the 
former  owner  of  the  goods,  we  should  be  holding  that  the 
statute  means  in  all  cases  not  merely  an  actual  and  continued 
change  of  possession,  but  an  exclusive  possession,  in  the  as- 
signee, and  that  so  peremptorily  that  a  jury  must  be  held  to 
have  decided  against  law,  if  in  a  case  of  this  kind  they  find 
that  there  has  been  a  change  of  possession,  when  the  former 
owner  of  the  goods  is  allowed  by  the  assignees  to  give  his  at- 
endance  and  assistance  jointly  with  their  clerk  or  agent,  and 
under  their  control  and  direction,  in  disposing  of  the  goods. 

That  this  was  a  circumstance  in  the  present  case  which 
might  fairly  be  submitted  to  the  jury,  and  considered  by 
them  as  raising  suspicion  of  the  assignment  being  coloura- 
ble, we  have  no  doubt ;  but  it  was  considered  and  disposed 
of  by  the  jury  with  that  view,  and  the  conclusipn  which 
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they  came  to  in  favour  of  tlie  honesty  of  the  case  seems  to 
be  consistent  with  the  truth  of  the  case.  All  therefore  turns 
on  the  question  whether,  as  a  point  of  law,  the  statute,  as  it 
regards  change  of  possession,  should  be  held  not  to  be  com- 
plied with  in  any  case  where  the  former  owner  of  the  goods 
is  allowed,  as  he  very  commonly  is  in  cases  of  assignments 
for  the  benefit  of  creditors,  to  remain  upon  the  premises  assist- 
ing the  assignees  in  carrying  out  the  purposes  of  the  assign- 
ment.   We  think  we  cannot  construe  the  statute  so  strictly. 

Rule  discharged. 


Jacobs  v.  The  Equitable  Insurance  Company. 

To  an  action  on  a  policy  of  insurance,  defendants  pleaded  an  insurance  by 
the  plaintiff  -with  another  company,  without  notice  to  defendants,  or 
indorsement  thereof  on  their  policy,  contrary  to  one  of  the  conditions. 
The  plaintiif  replied,  on  equitable  grounds,  that  he  effected  the  insurance 
with  the  defendants  through  N.  their  agent,  residing  at  E. :  that  when  he 
effected  the  second  insurance  complained  of  he  had  not  received  the 
policy  from  defendants,  and  had  no  notice  or  knowledge  of  the  said  con- 
dition: that  as  soon  as  he  became  aware  of  it  he  gave  notice  to  said  N, 
that  he  had  effected  the  insurance  mentioned  in  the  plea  and  another 
insurance  with  the  B.  A.  Co.,  and  as  the  insurance  mentioned  in 
the  plea  had  been  cancelled  at  the  time  of  giving  such  notice,  the 
said  N.  promised  to  have  the  insurance  with  the  B.  A.  Co.  endorsed  on 
defendants'  policy,  and  told  the  plaintiff  that  it  was  not  necessary  to  have 
the  other  noted,  and  that  defendants'  policy  would  still  bind  them :  that 
after  said  notice  the  defendants  made  a  memorandum  on  their  policy  of 
the  insurance  with  the  B.  A.  Co.,  and  returned  said  policy  to  the 
plaintiff  as  valid  and  subsisting;  and  defendants  gave  no  notice  to  the 
plaintiff  that  they  considered  said  policy  cancelled,  because  the  omission 
to  note  the  insurance  in  the  plea  mentioned  arose  from  the  neglect  of  the 
defendants  and  not  of  the  plaintiff :  that  at  the  time  of  the  loss  the 
plaintiff  had  no  other  insurance  except  that  with  the  B,  A.  Co.,  and 
by  reason  of  the  premises  defendants  waived  the  indorsement  of  the 
insurance  mentioned  in  the  plea. 

It  appeared  that  the  policy  was  made  at  the  head  office  in  Montreal,  on  the 
5th  of  June,  and  sent  to  N.  about  ten  days  before  the  fire,  which  took  place 
on  the  7th  of  July,  but  it  remained  with  him,  not  being  called  for  by  the 
plaintiff.  On  the  16th  the  plaintiff  obtained  the  policy  pleaded,  but  it  was 
cancelled  on  the  30th.  N.  was  agent  also  for  the  B.  A.  Co.,  and  granted  to 
the  plaintiff  a  policy  with  that  company  about  the  same  time  as  the  defen- 
dants'. On  the  4th  of  July  both  those  policies  were  sent  to  the  respective 
head  ofSces  to  have  each  marked  on  the  other,  and  defendants'  consent  was 
noted  on  the  9th  of  July,  and  the  policy  returned.  The  agent  knew  of  the 
policy  pleaded  before  the  fire,  but  not  until  after  it  had  been  cancelled. 

Held,  that  the  replication  was  not  proved,  for  the  omission  to  note  the 
policy  was  not  owing  to  the  negligence  of  defendants ;  they  were  not 
aware  of  it  while  it  existed,  and  it  would  have  been  useless  to  note  it 
after  it  had  ceased. 

Held,  also,  that  the  agent  could  not  have  waived  the  forfeiture. 

Held,  also,  that  the  replication  should  not  have  been  admitted,  and  might 
be  struck  out  under  the  C.  L.  P.  A.  sec.  290, 
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£600,  granted  bj  defendants  on  the  plaintiff's  stock  in  trade, 
averring  a  loss,  and  refusal  to  pay. 

Plea — That  the  said  policy  was  and  is  subject  to  such 
conditions  as  are  printed  on  the  back  thereof,  and  that 
among  such  conditions  is  the  condition  following :  that  is  to 
say,  If  the  property  insured  with  this  company  shall  be 
insured  elsewhere,  notice  of  such  other  insurance  must  be 
stated  in  the  policy,  or  by  indorsement  on  it,  otherwise  the 
insurance  with  this  office  will  be  void,  and  the  insured  not 
entitled  to  recover  in  case  of  loss ;  and  in  the  event  of  any 
other  insurance  with  any  other  office,  and  proper  notice 
having  been  given,  this  company  will  pay  its  rateable  portion 
only  of  any  loss,  having  regard  to  any  other  subsisting 
policy  in  whose  name  soever  such  policy  may  be."  And  the 
defendants  further  say,  that  after  the  making  of  the  said 
policy,  and  while  the  same  was  in  force  and  effect,  and  sub- 
ject to  the  same  condition  hereinbefore  mentioned  endorsed 
on  said  policy,  to  wit,  on  the  16th  of  June,  1857,  the  plaintiff 
effected  a  further  insurance  on  his  stock  of  dry  goods,  &c., 
which  were  covered  by  the  policy  in  the  declaration  men- 
tioned, with  the  Wellington  District  Mutual  Fire  Insurance 
Company,  for  the  further  sum  of  £500,  and  that  the  plaintiff 
did  not  give  notice  to  the  defendants  of  such  other  insurance, 
nor  was  the  said  insurance  with  the  Wellington  District 
Mutual  Insurance  Company  stated  in  the  policy  in  the 
declaration  mentioned,  or  endorsed  thereon,  contrary  to  the 
form  and  effect  of  the  said  condition,  whereby  the  said 
policy  in  the  declaration  mentioned  became  and  is  null  and 
void. 

The  plaintiff  was  allowed  to  take  issue  upon  the  defen- 
dants' plea,  and  to  put  in  the  following  replication  on 
equitable  grounds : — that  he  effected  the  said  insurance,  and 
obtained  the  said  policy,  through  the  intervention  and  agency 
of  Walter  P.  Newman,  then  being  the  appointed  and  recog- 
nised agent  of  the  defendants,  residing  in  and  keeping  his 
agency  in  the  village  of  Elora,  in  the  county  of  Wellington, 
and  that  the  plaintiff  had  no  immediate  or  direct  communi- 
cation with  the  defendants,  or  any  other  of  the  defendants 
except  the  said  Walter  P.  Newman,  in  reference  to  the  said 
insurance :  that  at  the  time  the  plaintiff  effected  the  insurance 
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in  the  AYellington  District  Mutual  Insurance  Company  in 
the  said  plea  mentioned,  the  plaintiff  had  not  received  the 
policy  in  the  declaration '  mentioned,  the  said  policy  then 
still  being  in  the  hands  of  the  said  defendants ;  and  the 
plaintiff  had  no  notice  and  -vras  not  aware  of  the  condition 
on  the  said  policy  in  the  said  plea  mentioned :  that  after- 
wards, and  before  the  said  fire  in  the  said  declaration  men- 
tioned, and  as  soon  as  the  plaintiff  became  aware  of  the  said 
condition,  the  plaintiff  gave  notice  to  the  said  Walter  P. 
Newman,  as  such  agent  as  aforesaid,  that  he  had  effected  a 
further  insurance  on  the  goods  in  the  defendants'  said  policy 
mentioned  in  the  British  America  Assurance  Company,  and 
also  in  the  said  Wellington  District  Mutual  Insurance  Com- 
pany, such  last  mentioned  insurance  being  the  insurance  in 
the  said  plea  mentioned  ;  and  as  the  fact  was  that  the  said 
last  mentioned  insurance  had  been  cancelled  and  was  not 
then  in  force,  and  at  the  time  of  giving  to  the  said  defen- 
dants, through  their  agents,  as  aforesaid,  the  said  notice,  there 
was  no  other  insurance  on  the  said  goods  in  the  said  policy 
of  the  defendants  mentioned,  than  the  said  insurance  in  the 
British  America  Assurance  Company  aforesaid,  that  the 
said  Walter  P.  Newman,  on  receiving  notice  of  the  said 
insurance,  undertook  and  promised  to  have  a  memorandum 
of  the  said  insurance  in  the  British  America  Assurance 
Company  entered  upon  the  said  policy  in  the  declaration 
mentioned,  in  accordance  with  the  terms  of  the  said  condition 
in  the  said  plea  mentioned,  and  the  said  Walter  P.  New- 
man then  gave  the  plaintiff  to  understand  that  as  the  said 
insurance  with  the  Wellington  District  Mutual  Insurance 
Company,  in  the  said  plea  mentioned,  had  been  cancelled, 
it  was  not  necessary  to  have  the  same  endorsed  on  or  other- 
wise noted  in  the  said  policy  of  the  defendants,  and  their 
insurance  therein  mentioned  continued  in  full  force  and 
binding  upon  the  said  defendants ;  and  the  plaintiff  further 
says,  that  after  notice  of  the  said  insurance  to  the  said 
Walter  P.  Newman  as  aforesaid,  the  said  defendants  entered 
a  memorandum  of  the  said  insurance  with  the  British 
America  Assurance  Company  on  the  defendants'  said  policy, 
and  returned  and  sent  the  same  to  the  plaintiff  as  a  valid 
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and  subsisting  policy,  and  the  defendants  gave  no  notice 
whatever  to  the  plaintiff  of  an  intention  on  their  part  to 
cancel  the  said  policy,  or  that  they  considered  the  same 
cancelled  or  put  an  end  to,  because  the  insurance  with 
said  Wellington  District  Mutual  Insurance  Company  was 
not  noted  in  or  on  the  defendants'  said  policy  through 
and  by  means  of  the  neglect  and  default  of  the  defen- 
dants, and  not  by  reason  of  any  neglect  or  default  of 
the  plaintiff ;  and  that  at  the  time  of  the  said  loss  and 
damage  by  fire  in  the  said  declaration  mentioned,  the  plain- 
tiff had  no  insurance  on  the  goods  and  property  in  the  de- 
fendants' said  policy  mentioned,  or  any  part  thereof,  other 
than  the  said  insurance  in  the  said  British  America  Insurance 
CoTQpany ;  and  the  plaintiff  further  says,  that  by  reason  of 
the  premises  in  this  plea  mentioned  the  defendants  waived 
the  noting  on  or  in  the.  said  policy  of  the  defendants  of  the 
said  insurance  in  the  said  Wellington  District  Mutual  In- 
surance Company,  and  should  and  ought  to  be  in  equity  and 
justice  enjoined  and  prevented  from  setting  up  in  bar  of  the 
plaintiff's  claim  against  the  defendants  under  the  said  policy 
the  said  matters  and  things  in  the  defendants'  said  plea  set 
forth. 

The  defendants  took  issue  on  this  replication. 

At  the  trial,  at  Toronto,  before  Richards,  J".,  the  evidence 
was  to  this  effect : — The  plaintiff  insured  with  defendants 
for  £600,  on  merchandise  in  his  shop  at  Elora.  The  policy 
was  made  on  the  5th  of  June,  1857,  and  was  transmitted 
from  the  defendants'  principal  office  in  Montreal  to  their 
agent  at  Elora,  Mr.  Newman,  a  week  or  ten  days  before  the 
fire  occurred  by  which  the  goods  were  consumed,  which  was 
on  the  7th  of  July  following. 

It  remained  in  the  hands  of  the  agent,  as  the  agent  swore 
was  usual,  not  being  sent  to  the  plaintiff  or  called  for  by 
him.  The  agent  swore  that  he  was  not  aware  whether  the 
plaintiff  did  or  did  not  know  of  the  condition  in  the  policy 
respecting  double  insurance. 

On  the  11th  of  June  the  plaintiff  applied  to  the  agent  of 
the  Wellington  District  Mutual  Insurance  Company,  to 
grant  him  assurance  on  the  same  stock  of  goods,  and  he 
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obtained  a  policy  on  the  15tli  of  June,  taking  the  risk  from 
the  13th  of  June. 

The  plaintiff  received  the  latter  policy  on  the  18th  of 
June,  and  it  was  afterwards,  on  the  30th  of  June,  cancelled 
by  the  agent  who  had  granted  it,  for  reasons  which  the  de- 
fendants' counsel  offered  to  prove,  but  which  the  learned 
judge  thought  it  immaterial  to  give  evidence  of,  and  so  re- 
jected the  testimoney. 

The  agent  of  the  defendants  at  Elora,  swore  that  from  the 
13th  to  the  30th  of  June  the  plaintiff  gave  no  notice  of  the 
insurance  he  had  effected  with  the  Wellington  District  Mu- 
tual Insurance  Company,  though  both  he  and  the  plaintiff 
resided  in  Elora. 

The  fire  occurred  on  the  7th  of  July. 

The  defendants'  agent  was  also  agent  for  the  British 
America  Fire  Insurance  Company,  and  granted  a  policy  on 
behalf  of  that  company  to  the  plaintiff,  about  the  same  time 
as  the  defendants'  policy  was  granted  to  him.  On  the  4th 
of  July  these  two  policies  were  sent  by  the  agent  to  the 
respective  head  offices  of  these  companies  at  Montreal  and 
Toronto,  in  order  to  have  the  insurance  under  each  marked 
on  the  other. 

The  consent  of  the  defendants  to  the  insurance  with  the 
British  America  Company  was  noted  on  the  9th  of  July,  in 
the  head  office  at  Montreal,  and  the  policy  was  some  time 
after  returned  to  the  agent  at  Elora. 

The  agent's  brother  at  Elora,  who  frequently  acted  for 
him  in  his  insurance  agency  transactions,  swore  that  the 
plaintiff  had  never  informed  him  before  the  4th  of  July  of 
his  insurance  with  the  Wellington  District  Insurance  Office, 
and  swore  also,  that  the  plaintiff  had  not  the  policy  now 
sued  upon  in  his  possession  until  after  the  fire  ;  that  on  the 
4th  of  July,  being  about  to  send  the  other  two  policies — that 
is,  the  defendants'  and  that  granted  by  the  British  America 
office — to  the  principal  offices,  to  have  each  insurance  noted 
upon  the  other,  he  called  on  the  plaintiff  and  asked  him 
whether  he  had  effected  a  further  insurance  with  the  Wel- 
lington District  Mutual  Insurance  Office,  and  was  told  by 
the  plaintiff  that  he  had,  but  that  the  policy  had  since  been 
cancelled. 
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This  witness  stated  that  he  wrote  after  he  was  told  this 
to  both  the  other  companies,  for  the  purpose  already  men- 
tioned, but  said  nothing  of  the  plaintiff's  insurance  with  the 
Wellington  District  Mutual  Office,  because  that  had  been 
cancelled,  and  he  supposed  it  would  be  unnecessary. 

He  swore  that  he  informed  his  brother  (the  agent)  of  this, 
but  did  not  state  when.  It  could  not  be  before  the  4th  of 
July,  however,  when  he  first  received  the  information 
himself. 

The  defendants'  agent  swore  that  he  did  know  of  the 
plaintiff's  insurance  with  the  Wellington  District  Company 
before  the  fire  on  the  7th  of  July,  but  not  till  after  the  30th 
of  June,  when  it  had  been  cancelled. 

.The  learned  judge  directed  the  jury  to  find  for  the  defen- 
dants upon  the  first  issue  joined  on  the  plea,  and  he  left  the 
issue  upon  the  plaintiff's  equitable  replication  to  the  jury. 
They  found  for  the  plaintiff  on  that  issue,  and  gave  <£6.S0 
damages,  as  the  amount  of  the  plaintiff's  loss,  with  interest 
upon  it :  and  for  the  defendants  on  the  first  issue.  They  found 
also  that  the  defendants'  agent,  Walter  Newman,  had  notice 
of  the  insurance  with  the  Wellington  District  Office  on  the 
4th  of  July. 

Qalt  obtained  a  rule  nisi  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection,  in  this,  that  the  evidence 
clearly  shewed  that  the  policy  in  this  case  was  forfeited  for 
breach  of  the  conditions  in  the  plea  mentioned,  as  was  proved 
by  the  finding  of  the  jury  on  the  first  issue  in  favor  of 
defendants,  and  the  learned  judge  should  have  directed  the 
jury  that  if  they  were  satisfied  of  the  truth  of  defendants' 
plea  they  should  find  for  defendants  on  the  second  issue  also, 
the  second  replication,  stated  to  be  on  equitable  grounds, 
being  no  defence  either  at  law  or  in  equity,  the  excuse  in 
such  replication  being  a  waiver  of  forfeiture  by  the  defen-^ 
dants  of  which  no  evidence  was  given  :  or  to  shew  cause 
why  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  replication  on  equitable  grounds  disclosed  no  defence 
either  at  law  or  in  equity,  in  this,  that  the  ground  relied 
upon  by  the  plaintiff  there  is  a  waiver  by  the  defendants  of 
the  forfeiture  of  the  policy  for  breach  of  condition,  and  is  an 
attempt  by  the  plaintiff  to  set  up  a  waiver  on  the  part  of 
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the  defendants  of  a  breach  of  condition,  of  which  it  is  mani- 
fest from  the  statement  in  the  replication  on  equitable  grounds 
they  had  no  knowlege ;  and  moreover  that  it  is  clear  from 
the  said  replication  that  the  forfeiture  of  said  policy  was 
absolute,  and  could  not  be  waived  by  the  agent  of  defendants, 
the  contract  being  at  an  end.  And  further,  that  the  said 
replication  shewd  no  ground  for  equitable  relief,  because  the 
court  of  equity  could  not  have  placed  both  parties  in  their 
original  position,  as  the  breach  of  condition  had  taken  place, 
and  the  courts  could  not  have  awarded  compensation  in  such 
a  case  ;  and  also  for  that  the  plaintiff,  in  his  said  replication 
on  equitable  grounds,  does  not  state  that  he  ever  applied  to 
the  defendants  or  their  agents  for  his  policy,  and  it  is  plain 
from  the  statement  in  his  said  replication  that  he  never  did 
so,  and  he  cannot  therefore  be  allowed  to  set  up  his  own 
laches,  in  not  ascertaining  the  conditions  of  the  policy,  as  an 
excuse  for  his  breach  of  condition ;  or  why  there  should 
not  be  a  venire  de  novo,  the  finding  of  the  jury  in  the  said 
replication  on  equitable  grounds  being  a  mis-trial,  the  said 
replication  concluding  with  a  reference  to  the  court  for  an 
injunction  to  prevent  defendants  pleading  a  plea  which  is  a 
bar  to  the  right  of  the  plaintiff,  and  should  therefore  have 
been  adjudicated  upon  by  the  court,  and  there  was  no  issue 
to  be  tried  by  the  jury  on  which  damages  could  be  assessed. 

Adam  Wilson  shewed  cause,  and  cited  Goodright  v. 
Davids,  Cowp.  803 ;  Jones  v.  Carter,  15  M.  &  W.  724 ; 
Reis  V.  Scottish  Equitable  Assurance  Co.,  2  H.  &  N.  19. 

Cralt  and  Anderson  supported  the  rule,  citing  Phillips  on 
Ins.  Sees.  10,  255 ;  Cockerill  v.  Cincinnati  Mutual  Ins.  Co., 
16  Ohio  Rep.  149 ;  Furnell  v.  Thomas,  5  Ring.  188 ;  Angell 
on  Ins.  Sees.  91,  174,  175,  382 ;  Stor.  Eq.  Jur.  1324. 

Robinson,  C.  J. — I  have  considered  the  evidence,  and 
am  of  opinion  that  it  did  not  support  the  finding  of  the  jury, 
upon  the  issue  joined  on  the  plaintiff's  equitable  replication 
to  the  defendants'  plea,  for  it  was  not  proved,  as  is  averred 
in  that  replication,  that  it  was  owing  to  the  negligence  of 
the  defendants,  and  not  of  the  plaintiff,  that  the  insurance 
with  the  Wellington  District  Mutual  Insurance  Company 
was  not  noted  on  the  policy  granted  by|defendants. 
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It  was  proved  that  neither  the  defendants,  nor  their  agent 
at  Elora,  knew  of  the  existence  of  such  a  policy  from  the 
time  it  issued  to  the  time  it  was  cancelled.  It  was  in  force 
for  a  fortnight  unknown  to  the  defendants  or  their  agent, 
though  the  latter  lived  in  the  same  town  with  the  plaintiff. 
The  defendants,  therefore,  could  not  have  noted  it  while  it 
was  in  existence.  After  that  it  would  have  been  absurd  and 
idle  to  have  noted  it  on  the  policy,  and  the  not  noting  it  at 
that  time  was  wholly  immaterial.  The  not  noting  it  before 
was  not  the  neglect  of  the  defendants. 

So,  also,  it  was  not  proved,  as  the  replication  asserts,  that 
the  defendants  waived  the  noting  on  the  policy — I  mean 
that  noting  which  alone  was  material,  namely,  while  the 
second  policy  was  in  force. 

The  defendants  could  not  have  waived  it,  for  they  knew 
nothing  of  it,  and  if  such  a  condition  as  the  one  referred  to 
could  be  waived  by  the  defendants'  agent  without  the  sanc- 
tion of  the  defendants,  it  was  not  in  fact  so  waived,  for  the 
agent  did  not  know  of  the  subsequent  policy  till  it  had  been 
cancelled,  and  his  saying  then  to  the  plaintiff  that  it  was  of 
no  consequence,  was  quite  true  as  regards  any  noting  of  a 
non-existing  policy ;  and  if  he  had  said,  further,  that  it  was 
of  no  consequence  that  it  had  not  been  noted,  that  would  have 
been  a  mere  expression  of  opinion  on  the  part  of  the  agent, 
which  could  not  affect  the  right  of  his  principal.  It  could 
have  led  to  no  change  of  the  plaintiff's  position;  nothing 
that  the  plaintiff  could  then  have  said  or  done  would  have 
signified.  It  was  for  the  defendants  to  determine,  whether 
they  would  insist  on  the  policy  being  void,  by  reason  of  the 
breach  of  the  condition,  or  not. 

I  think,  therefore,  that  as  the  premises  were  not  proved 
from  which  the  plaintiff  asked  the  court  by  his  replication 
to  conclude  it  to  be  contrary  to  equity  that  the  breach  of 
this  condition  in  the  policy  should  be  insisted  upon,  the  de- 
fendants are  entitled  to  a  new  trial  without  costs.  And  I 
wish  to  be  understood,  that  I  am  much  inclined  to  think  that 
the  replication  is  one  that  ought  not  to  have  been  admitted, 
and  that  the  court,  or  a  judge  upon  an  application  under  the 
290th  clause  of  the  Common  Law  Procedure  Act,  would 
probably  strike  it  out,  for  certainly,  if  the  test  spoken  of  by 
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the  court  of  Exchequer  in  regard  to  equitable  replications,  in 
the  case  of  Rees  v.  The  Scottish  Equitable  Assurance  So- 
ciety, were  to  be  applied,  it  could  not  be  maintained.  And 
whether  that  is  or  is  not  a  test  universally  applicable,  I 
confess  I  am  unable  to  persuade  myself  that  the  answer 
given  to  the  plea  would  form  a  defence  in  a  court  of 
equity  any  more  than  at  law. 

Burns,  J. — The  question  raised  by  the  pleadings  in  this 
case  and  the  evidence  is  very  important  as  applied  to  the 
jurisdiction  conferred  upon  courts  of  law  over  matters  equi- 
table in  their  character  as  affecting  legal  contracts.  I  do 
not  think  the  legislature  ever  intended,  when  a  plaintiff  was 
entitled  to  answer  a  plea  by  an  equitable  replication,  more 
than  this — that  the  replication  should  so  far  displace  the 
answer  given  by  tlie  defendants  as  to  leave  the  contract 
declared  upon  untouched  as  a  legal  contract.  It  never 
could  have  been  intended  that  a  plaintiff  might  declare  as 
upon  a  legal  contract,  and  if  that  contract  were  discharged 
by  a  legal  answer  to  it,  that  he  might  set  up  another  con- 
tract, equitable  in  its  nature,  growing  out  of  the  legal  con- 
tract, and  recover  upon  that.  If  the  equitable  replication 
had  the  effect  of  so  completely  disposing  of  the  legal 
answer  as  that  the  legal  contract  must  remain  in  force,  then 
indeed  it  might  be  said  the  replication  did  not  set  up  a  new 
contract,  but  only  justified  the  plaintiff's  claims  upon  his 
legal  contract.  In  this  case  the  defendants  have  shewn 
facts  by  their  plea  which  if  true  prove  that  the  policy  has 
been  forfeited,  and  at  law  there  is  an  end  of  it.  The  jury 
have  found  the  answer  to  be  true,  and  as  a  legal  consequence 
of  that  finding  I  take  it  that  in  a  court  of  law  we  must  hold 
the  policy  void.  The  plaintiff,  however,  has  replied  an  equi- 
table answer  to  the  legal  forfeiture — namely,  that  by  reason 
of  the  defendants'  agent  keeping  possession  of  the  policy, 
he  was  ignorant  that  it  contained  any  condition  obliging 
him  to  give  notice,  and  effected  another  insurance,  which 
however  in  a  short  time  was  cancelled  by  the  company 
granting  it;  and  that  after  it  was  cancelled,  and  when  he 
became  aware  that  the  policy  granted  by  the  defendants 
contained  such  a  condition^  he  informed  the  defendant3' 
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agent  of  his  having  effected  such  further  insurance,  and 
also  that  the  policy  was  cancelled ;  and  the  agent  informed 
him  it  was  not  necessary  to  have  that  subsequent  insurance 
noted  on  the  policy,  and  delivered  to  him  afterwards  the 
defendants'  contract  of  insurance.  Do  these  facts,  for  the 
jury  has  found  them  to  be  true,  if  we  take  the  verdict  as 
the  proof  of  it,  resuscitate  the  policy,  so  as  to  leave  it  a  legal 
contract  enforceable  at  law,  or  do  they  form  a  ground  for 
relief  against  the  forfeited  policy  ?  The  true  way  to  try 
the  jurisdiction  of  this  court  seems  to  be  to  ask  oneself  if 
all  the  facts,  as  they  appear  upon  the  declaration,  plea  and 
replication,  were  embodied  in  the  declaration,  would  the 
plaintiff's  demand  be  a  legal  or  an  equitable  one  ?  It  ap- 
pears to  me,  I  must  say,  that  his  demand,  if  it  can  be 
enforced,  would  be  an  equitable  demand  ;  and  if  so,  he 
would  have  no  standing  in  a  court  of  law.  The  case  ap- 
proaching nearest  the  present  in  a  court  of  law  is  that  of 
Wood  V.  Dwarris  (11  Ex.  493).  The  distinction  is,  however, 
obvious  upon  an  examination  of  it.  In  that  case  the  action 
was,  as  in  this,  on  a  policy  of  insurance,  and  the  plea  was 
that  the  policy  was  founded  upon  a  previous  proposal,  which 
proposal  was  part  of  the  contract ;  and  to  this  the  plaintiff 
replied,  upon  equitable  grounds,  that  the  defendants  had, 
previous  to  the  granting^of  the  policy,  issued  a  prospectus, 
stating  that  all  policies  granted  should  be  indisputable, 
except  in  cases  of  fraud,  and  setting  up  that  this  also  formed 
the  basis  of  the  contract,  and  therefore  fortified  the  demand 
upon  the  contract.  In  the  present  case  the  policy  was  not 
issued  upon  any  facts  upon  which  there  could  be  a  dispute,  or 
that  in  any  way  made  it  have  the  operation  of  not  being  a 
perfect  contract  in  itself  ah  initio,  but  what  has  occurred  in 
this  case  has  all  taken  place  since  the  contract  was  made,  and 
being  a  contract  to  be  void  upon  a  certain  condition  remain- 
ing unperformed,  it  did  become  void  by  non-performance  of 
that  contract,  and  if  the  plaintiff  can  have  any  remedy  it 
must  be  as  upon  a  new  contract  of  waiver  of  the  forfeiture. 

This  point  would,  I  think,  alone  be  sufficient  to  determine 
the  case  against  the  plaintiff's  recovery  in  this  action.  I 
have,  however,  considered  it  in  another  point  of  view ;  suppos- 
ing that  it  might  be  conceded  the  plaintiff  could  proceed  in 
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a  court  of  equity,  as  upon  an  equitable  demand  to  be  paid 
the  amount  of  the  insurance,  on  the  ground  that  the  forfeit- 
ure of  the  policy,  which  has  been  clearly  established,  was 
subsequently  waived.  It  is  not  pretended  by  the  replication 
that  the  defendants  themselves  in  any  way  waived  the  for- 
feiture, otherwise  than  by  what  was  said  by  the  agent  who 
seems  to  have  effected  the  insurance.  It  does  not  appear 
by  the  evidence  that  this  agent  had  any  authority  to  enter 
into  a  contract  of  waiver,  but  the  reverse  does  appear.  The 
further  insurance  effected  by  the  plaintiff  in  the  British 
America  Insurance  Office  was  not  noted  on  the  policy 
granted  by  the  defendants  by  the  agent,  but  the  policy  was 
forwarded  by  him  to  the  defendants'  office  in  Montreal  for 
that  purpose,  and  that  was  done  on  the  9th  of  July,  two 
days  after  the  fire  had  happened,  and  it  was  subsequent  to 
that  when  the  agent  delivered  their  policy  to  the  plaintiff. 
The  insurance  in  the  Gore  Mutual  was  effected  on  the  16th 
of  June,  and  cancelled  on  the  30th,  so  that  for  the  space  of 
a  fortnight  there  was  a  double  insurance,  without  any  infor- 
mation to  the  defendants  or  their  agent  of  its  existence. 
The  plaintiff  says  he  was  not  aware  his  policy  contained  a 
condition  that  such  information  should  be  given,  but  that  is 
of  no  consequence  ;  whether  he  knew  it  or  not  it  was  part 
of  the  contract  that  he  should  give  it,  and  he  adopts  that 
contract  by  suing  upon  it.  It  appears  by  the  finding  of  the 
jury  that  the  plaintiff  gave  the  agent  the  information  on  the 
4th  of  July,  and  that  the  agent  said  it  was  of  no  consequence 
to  have  it  noted,  for  at  that  time  that  further  assurance  was 
cancelled.  It  would  be  absurd  to  hold  the  defendants  bound 
to  have  entered  into  a  new  contract  in  consequence  of  that, 
when  we  see  that  in  the  case  of  the  other  policy  the  agent 
forwarded  the  policy  now  in  question  to  the  defendants 
themselves,  for  them  to  say  v/hether  they  would  sanction  the 
double  insurance.  On  the  facts,  as  they  are  proved,  the 
plaintiff  had  a  double  insurance  for  some  time  w^ithout  its  be- 
ing sanctioned,  and  without  defendants  or  their  agent  even 
knowing  it,  and  when  it  was  cancelled  then  he  informed  the 
agent,  who  thought,  because  it  was  cancelled,  it  would  make 
no  difference.  I  do  not  think  any  contract  of  waiver  of  the 
forfeiture  can  be  said  to  exist,  looking  at  it  in  an  equitable 
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point  of  view,  for  it  is  not  brought  home  to  the  defendants 
that  they  had  any  knowledge  of  the  facts,  and  it  certainly 
does  not  appear  the  agent  had  any  authority  to  enter  into  a 
contract  of  waiver.  The  authority  to  effect  a  contract  of 
insurance  is  a  very  different  authority  from  that  to  waive 
conditions  that  are  attached  to  such  contracts. 

I  refer  to  Acey  v.  Fernie  (7  M.  &  W.  151),  Wing  v.  Har- 
vey (5  DeG.  McN.  &  G.  265),  Hunter  v.  Gibbons,  1  H. 
&  N.  459),  Gulliver  v.  Gulliver  (1  H.  &  N.  174),  Reis  v. 
The  Scottish  Equitable  Insurance  Co.  (2  H.  &  N.  19). 

The  defendants'  rule  asks  the  court  to  grant  a  new  trial, 
or  to  arrest  the  judgment.  There  ought  not  to  be  an  arrest  of 
judgment  generally,  for  there  is  an  issue  found  for  the  de- 
fendants which  avoids  the  policy,  and  upon  which  the  defen- 
dants are  entitled  to  judgment.  I  do  not  see  the  way  clear 
to  arrest  the  judgment  upon  the  replication,  and  as  to  grant- 
ing a  new  trial  I  concur  in  it,  though  I  think  the  court 
might  strike  out  the  replication  under  the  authority  of  the 
290th  section,  and  I  apprehend  the  defendants  may  under 
that  section  make  that  application  to  a  judge,  or  to  the  court, 
before  a  trial. 

McLean,  J.,  concurred. 

Rule  absolute  for  new  trial. 


The  Bank  of  Montreal  v.  Cameron  et  al. 

Bill  of  exchange — Issuable  plea — Practice. 

To  an  action  on  a  bill  of  exchange  by  a  remote  indorsee,  alleging  the  prior 
indorsements,  against  the  drawer  and  acceptor,  the  latter,  being  under 
terms  to  plead  issuably,  pleaded  that  he  was  induced  to  accept  by  the 
fraud,  covin,  and  misrepresentation  of  the  drawer  and  indorsers,  and 
without  any  consideration  or  value  being  given  to  him  for  his  accept- 
ance, and  that  the  last  indorser  indorsed  to  the  plaintiffs  without  any 
consideration  or  value  being  given  by  the  plaintiffs  to  said  indorser. 
The  plaintiffs  signed  judgment,  treating  the  plea  as  not  issuable,  and  on 
application  in  chambers,  which  was  supported  by  an  af&davit  of  merits, 
the  judgment  was  set  aside  for  irregularity  with  costs,  the  learned  judge 
holding  the  plea  to  be  issuable.  The  plaintiff  then  moved  to  rescind 
this  order. 

The  court  refused  to  interfere,  because  as  merits  had  been  sworn  to  in 
chambers,  it  was  right  at  all  events  to  relieve  defendants  from  the  judg- 
ment, and  the  only  question  was  therefore  one  of  costs. 

Qucere,  whether  the  plea  was  issuable  or  not. 

Albert  Richards  obtained  a  rule  on  defendant  Cameron 
to  shew  cause  why  the  order  made  on  the  13th  of  April;, 
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1858,  by  Mr.  Justice  Burns  in  chambers,  setting  aside  the 
final  judgment  signed  in  this  cause  against  the  defendant 
Cameron,  should  not  be  rescinded,  on  the  ground  that  the 
defendant,  being  under  terms  to  plead  issuablj,  pleaded  a 
non-issuable  plea,  on  -which  account  the  plaintiff  signed 
judgment  against  him,  which  judgment  was  set  aside  by  the 
said  order,  on  the  ground  that  the  plea  was  issuable. 

The  plaintiffs  sued  both  the  defendants,  by  a  specially 
indorsed  summons,  on  a  bill  of  exchange,  dated  29th  of  Sep- 
tember, 1857,  drawn  by  the  defendant  King  upon  and 
accepted  by  the  other  defendant,  for  £2000,  payable  in 
sixty  days. 

King  not  appearing  judgment  was  signed  against  him, 
and  the  other  defendant  having  appeared  the  plaintiffs  de- 
clared against  him,  stating  the  bill  as  above,  and  the  accept- 
ance by  defendant  Cameron — that  King  indorsed  the  same 
to  one  Charles  F.  Ellerman,  who  indorsed  the  same  to  one 
Benjamin  Dales,  who  indorsed  the  same  to  the  plaintiffs  : 
that  the  said  bill  was  duly  presented  for  payment  and  was 
dishonoured,  of  which  defendant  King  had  due  notice,  but 
did  not,  nor  did  the  defendant  Cameron,  pay  the  same,  &c. 

The  defendant  Cameron  obtained  fourteen  days'  time  to 
plead  upon  the  usual  terms,  and  he  pleaded  the  following 
plea : — 

"  The  defendant  C,  by,  &c.,  his  attorney,  says  that  he 
was  induced  to  accept  the  said  bill  of  exchange  by  the  fraud, 
covin,  and  misrepresentation  of  the  said  W.  D.  King,  Charles 
F.  Ellerman,  and  Benjamin  Dales,  and  without  any  consid- 
eration or  value  being  given  to  him,  the  said  C,  for  the 
said  acceptance,  and  that  the  said  Benjamin  Dales  indorsed 
the  said  bill  to  the  plaintiffs,  without  any  consideration  or 
value  being  given  hy  the  'plaintiffs  to  the  said  Benjamin 
Dales  for  such  indorsement." 

This  plea  was  pleaded  on  the  15th  of  March,  1858. 

On  the  22nd  of  March  the  plaintiffs'  attorney  wrote  to 
the  defendant's  attorney,  pointing  out  what  he  considered 
to  be  a  defect  in  the  plea,  namely,  its  not  alleging  that  there 
was  no  consideration  for  the  plaintiffs  being  the  holders  of 
the  bill,  and  referring  to  a  form  of  plea  in  Chitty's  Prece- 
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dents  as  applicable.  He  stated  that  he  might  traverse  such 
an  averment  if  the  plea  had  contained  it,  as  he  was  informed 
that  the  plaintiiFs  did  not  get  the  bill  from  Dales,  but  from 
other  parties,  on  whose  title  they  wished  to  rely,  as  well  as 
on  their  own,  by  giving  such  third  party  value :  he  stated 
that  he  would  that  day  sign  judgment,  on  the  ground  that 
the  plea  was  not  issuable,  within  the  terms  of  the  order 
giving  time  to  plead,  but  that  if  he  wished  he  might  amend 
the  plea,  by  inserting  the  allegation  which  it  wanted,  within 
three  days,  paying  disbursements,  and  taking  short  notice 
of  trial,  &c.,  rejoining  in  forty-eight  hours,  and  allowing  the 
plaintiffs,  if  they  should  think  proper  to  do  so,  to  traverse 
the  plea,  and  then  to  reply  that  Dales  indorsed  the  bill  to 
the  Brockville  and  Ottawa  Railway  Company  for  value, 
who  indorsed  it  to  the  plaintiffs  for  value.  And  the  attor- 
ney accounted  for  his  not  having  written  before  the.  time  for 
replying  was  out,  by  his  being  absent  from  home. 

Judgment  by  default  was  signed  on  the  23rd  of  March, 
after  the  time  for  pleading  had  expired,  and  on  the  6th  of 
April  a  writ  of  j^.  fa,  was  issued  against  both  the  defend- 
ants, and  sent  to  the  sheriff"  of  York  and  Peel. 

The  plaintiffs'  attorney  swore  that  he  was  informed  and 
believed  that  Dales  did  indorse  the  bill  before  it  became  due 
to  the  Ottawa  and  Brockville  Railway  Company  for  value, 
and  without  notice  of  any  fraud,  who  in  like  manner  trans- 
ferred it  to  the  plaintiffs  for  value,  and  without  notice,  and 
before  it  fell  due,  and  that  the  plaintiffs  held  and  still  hold 
the  bill  for  value,  and  that  the  indorsements  of  Ellerman 
and  Dales  were  in  blank. 

Mr.  Justice  Burns,  on  hearing  the  parties,  held  that  the 
plea  was  not  a  non-issuable  plea :  that  the  plaintiffs  were 
not  therefore  at  liberty  to  sign  judgment ;  and  he  set  the 
judgment  aside  for  irregularity  with  costs. 

When  the  defendant  Cameron  moved  to  set  aside  the 
.  judgment  as  irregularly  signed,  he  filed  also  an  affidavit  of 
merits  in  the  usual  form. 

Cameron,  Q.  C,  shewed  cause,  and  cited  Paterson's 
Practice,  169-172;  Steele  v.  Harmer,  14  M.  k  W.  136; 
Ch.  Junr.  Prec.  288 ;  Arbouin  v.  Anderson,  1  Q.  B.  498 ; 


JACOBS  V.  THE  EQUITABLE  INSURANCE  CO. 


4d 


Thellusson  v.  Smith,  5  T.  R.  152  ;  Anon,  1  Ch.  Rep.  355  ; 
Mackay  v.  Wood,  7  M.  &  W.  420  ;  Watkins  v.  Bensusan, 
9  M.  &  W.  422. 

Albert  Richards,  contra,  cited  Bailey  v.  Bidwell,  13  M. 
&  W.  73 ;  Low  v.  Chifney,  1  Bing.  N.  C.  267 ;  May  v. 
Seyler,  2  Ex.  563  ;  Miller  v.  Ferrier,  7  U.  C.  R.  540  ; 
Bank  of  British  North  America  v.  Sherwood,  6  U.  0.  R. 
213  ;  Miiir  et  al.  v.  Cameron,  10  U.  C.  R.  356 ;  Hunter  v. 
Wilson,  7  D.  &  L.  222,  S.  C.  4  Ex.  489 ;  Selby  v.  East 
Anglian  Railway  Company,  7  Ex.  53 ;  Beauclerk  v.  Hook, 
20  L.  J.  (Q.  B.)  485. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Arbouin  v.  Anderson  (1  Q.  B.  498),  cited  by 
Mr.  Michards,  is  in  point  upon  the  question  whether  the 
plea  was  not  insufficient  in  itself,  and  also  to  shew  that  the 
plaintiffs,  in  answer  to  such  a  plea,  might  shew  a  considera- 
tion paid  between  other  parties  upon  a  transfer  of  a  note, 
without  their  replication  being  held  bad  on  the  ground  of 
its  being  a  departure  from  the  declaration  in  stating  the 
manner  in  which  the  bill  came  to  the  plaintiffs;  but  the 
question  before  us  now  is  a  different  question — ^namely, 
whether,  supposing  the  plea  to  be  bad  on  a  general  demur- 
rer for  not  negativing  that  the  plaintiffs  held  the  bill  for 
value,  or  that  value  passed  upon  any  previous  transfer  of 
the  bill  between  other  parties,  the  plaintiffs  were  at  liberty 
to  treat  such  a  plea  as  a  nullity,  and  to  sign  judgment  as 
for  want  of  a  plea,  the  defendant  being  under  terms  to  plead 
issuably. 

On  that  point  Hunter  v.  Wilson  (7  D.  &  L.  222),  re- 
ported also  in  4  Ex.  489,  is  the  authority  on  which  the 
plaintiffs'  counsel  relies.  That  was  a  plea  absurd  on  the 
face  of  it  as  it  stood,  for  the  defendant  might  well  have 
accepted  a  bill  drawn  for  his^own  accommodation,  and  to  be 
negotiated  for  his  purposes,  though  between  him  and  the 
drawer  there  would  be  no  consideration,  nor  any  considera- 
tion given  to  the  drawer  of  the  bill,  nor  by  the  plaintiff  to 
any  one. 

There  was  no  allegation  of  fraud  in  that  case.  Here 
7  vol.  XVII. 
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there  is ;  and  the  plea  states  that  the  defendant  was  induced 
to  accept  by  the  fraud  of  the  drawer,  and  of  the  two  parties, 
indorsers,  through  whom  the  declaration  states  the  bill  to 
have  come  to  the  defendant. 

It  does  seem  reasonable  that  in  such  a  case  the  plaintiff, 
if  he  can  meet  and  means  to  meet  that  defence  by  setting 
out  any  facts  which  shew  the  bill  to  have  come  to  the  plain- 
tiff in  a  different  manner  from  that  which  the  plaintiff  had 
himself  alleged  in  his  declaration,  should  set  out  the  new 
facts  which  he  relies  upon  for  answering  the  defence,  and 
we  are  not  surprised  that  the  learned  judge  who  was  applied 
to  in  chambers  to  set  aside  the  judgment,  should  hesitate  to 
take  the  case  of  Hunter  v.  Wilson  as  a  clear  authority  for 
upholding  the  judgment  on  the  ground  that  the  plea  could 
be  treated  as  a  nullity. 

It  would  have  been'  better,  we  think,  if  the  defendants 
had  acceded  to  what  the  plaintiffs'  counsel  proposed  in  his 
letter;  but,  as  it  is,  the  learned  judge  being  applied  to 
thought  the  plea  issuable,  although  it  might  have  been  bad 
on  demurrer,  and  set  the  judgment  aside.  We  should,  on  a 
similar  application,  have  certainly  set  it  aside  on  an  affidavit 
of  merits,  which  there  was  not  in  the  case  of  Hunter  v. 
Wilson,  but  which  there  is  in  this  case,  but  would  at  any 
rate  have  allowed  an  amended  plea  to  be  pleaded ;  or,  if  the 
defendant  chose  to  rely  upon  the  plea  as  it  stands,  would 
have  left  it  to  the  plaintiff  to  demur. 

It  is  therefore  reduced,  after  what  has  been  done,  to  a 
mere  question  of  costs — that  is,  whether  the  learned  judge 
should  not  have  set  aside  the  judgment  without  costs — and 
we  do  not  think  we  should  interfere  in  the  present  state  of 
the  case  upon  that  ground. 

Rule  discharged. 


Brown  v.  Jones. 

Pleading — Accord  and  Satisfaction. 

To  a  declaration  for  work  and  materials,  defendant  pleaded  that  before 
action  he  satisfied  and  discharged  the  claim  "by  delivering  to  the  plaintiff 
according  to  agreement  a  certain  promissory  note,"  &c. 

Held  bad,  for  not  averring  that  the  plaintiff  accepted  the  note  in  satisfaction. 

Beclaratioriy  for  work  and  materials.  Plea. — "  The  defen- 
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dant  says  that  before  action,  to  wit,  on  the  31st  of  May, 
1858,  he  satisfied  and  discharged  the  plaintiff's  said  claim, 
and  all  damages  sustained  by  the  plaintiff  by  reason  of  the 
non-payment  of  the  plaintiff's  said  claim,  by  delivering  to  him, 
according  to  agreement,  a  certain  promissory  note  made 
by  one  C.  C.  Henshaw,  for  one  hundred  and  sixty-eight 
dollars,  and  also  a  due  bill  made  by  the  defendant  to  the 
plaintiff  for  thirty-eight  dollars  and  thirty  cents,  payable 
in  a  week  from  the  said  thirty-first  day  of  May,  1858." 

Demurrer. — That  the  said  plea  is  bad,  because  it  is  a  plea 
of  accord  without  satisfaction,  and  because  it  does  not  allege 
that  the  plaintiff  accepted  and  received  the  said  promissory 
note  and  due  bill  therein  mentioned  in  satisfaction  and  dis- 
charge of  the  plaintiff's  claim,  and  all  damages  sustained  by 
reason  of  the  non-payment  thereof. 

Freeland  for  the  demurrer,  cited  Hardman  v.  Bellhouse, 
9  M.  &  W.  596 ;  Stewart  v.  Hawson,  T  C.  P.  168 ;  Evans 
V.  Powis,  1  Ex.  601 ;  Flockton  v.  Hall,  14  Q.  B.  380 ;  S. 
C.  in  Error,  16  Q.  B.  1039 ;  Jones  v.  Sawkins,  5  C.  B. 
142;  Gifford  v.  Whittaker,  6  Q.  B.  249. 

MeMichael  contra,  cited  Chitty's  forms,  103 ;  Hanscombe 
V.  Macdonald,  4  C.  P.  190. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  this  plea  is  insufficient  for  not 
averring  that  the  plaintiff  accepted  in  satisfaction  the  note 
of  Henshaw  for  168  dollars,  and  the  defendant's  overdue 
bill  for  thirty-eight  dollars. 

We  see  nothing  in  any  late  change  that  has  been  made  in 
the  law,  by  the  Common  Law  Procedure  Acts  or  otherwise, 
that  has  dispensed  with  the  necessity  of  that  averment  by 
rendering  inapplicable  the  principles  that  are  constantly 
applied,  and  are  clearly  stated  in  the  case  cited  by  Mr. 
Freeland,  of  Hardman  v.  Bellhouse  (9  M.  &  W.  596.) 

This  plea,  it  is  true,  states  that  the  defendant  delivered 
the  note  and  due  bill  to  the  plaintiff  according  to  agreement, 
but  that  does  not  amount  to  affirming  that  the  plaintiff 
agreed  to  accept  them  in  satisfaction,  though  it  may  have 
been  meant  to  convey  that  idea.   All  that  it  does  certainly 
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mean  is,  that  the  defendant  delivered  those  choses  in  action 
to  the  plaintiff  as  he  had  agreed,  which  the  plaintiff  himself 
takes  upon  him  to  assert  is  a  satisfaction  of  this  cause  of 
action.  The  defendant  does  not  say  that  the  plaintiff  agreed 
to  accept  them  in  satisfaction,  or  did  so  accept  them. 

It  has  been  always  held  that  where  a  party  accepts  goods 
in  payment  of  a  debt,  the  effect  is  the  same  as  if  he  had 
received  money,  and  that  under  such  circumstances  payment 
may  be  pleaded  in  the  ordinary  form,  and  the  evidence  will 
support  it ;  that  is,  what  was  taken  as  money's  worth  will  be 
treated  as  moif^j.  But  this  is  not  a  plea  of  payment,  and  a 
party's  own  due  bill  postponing  payment  for  a  w^eek  could 
hardly  be  regarded  as  payment  of  that  part  of  the  sum,  in 
the  same  manner  as  any  chattel  expressly  taken  at  a  certain 
value  or  amount  would  be. 

Judgment  for  plaintiff  on  demurrer. 


Myron  Gould,  Carlyle  J.  Davidson  and  David  Brown 

V.  GZOWSKI. 

Agreement  to  give  new  contract  if  first  abandoned — Construction  of—Demurrer 
too  large — Practice. 

Declaration  by  A.  B.  and  C,  plaintiffs.  First  count,  that  A.  B.  agreed  to 
perform  certain  work  on  a  railway  for  defendant,  and  having  associated 
C.  with  them  as  a  co-partner,  commenced  the  same :  that  defendant 
became  desirous  of  discontinuing  and  suspending  said  work,  and  then  it 
was  agreed  between  the  plaintiffs  and  defendant  in  writing  that  it  should 
be  suspended,  and  at  the  option  of  defendant  entirely  abandoned,  and  if 
abandoned  that  the  plaintiffs  should  receive  from  defendant  another  con- 
tract on  a  substituted  line  equally  advantageous  to  them,  and  if  the  work 
should  be  resumed  the  plaintiffs  should  repay  defendant  a  specified  sum. 
Breach,  that  defendant  wholly  refused  to  allow  the  plaintiffs  to  resume 
said  work,  and  hindered  and  prevented  them  from  so  doing,  and  neg- 
lected to  give  the  plaintiffs  another  contract,  and  took  said  work  into  his 
own  hands,  and  gave  it  to  other  persons. 

The  second  count  alleged  an  agreement  with  all  the  plaintiffs  to  do  the 
work,  and  charged  that  defendant  refused  to  allow  them  to  go  on  with  it. 

Held,  on  demurrer  to  the  whole  declaration,  that  the  first  count  was  bad, 
as  not  shewing  a  breach  of  the  agreement  declared  upon,  which  was  only 
to  give  a  new  contract  if  the  first  should  be  abandoned,  and  it  was  not 
abandoned,  but  gone  on  with. 

Held,  also,  that  the  second  count  was  good,  and  that  there  was  clearly  no 
misjoinder,  both  being  on  agreements  with  all  the  plaintiffs. 

One  count  being  good  and  the  other  bad,  the  court  gave  judgment  accord- 
ingly, and  not  against  the  demurrer  generally  as  being  too  large. 

Declaration,  First  count,  for  that  the  plaintiffs  David- 
son and  Brown  heretofore,  to  wit,  on  the  29th  of  August, 
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1853,  proposed  and  offered  to  the  defendant,  and  undertook 
to  perform  for  him  the  description  of  work  hereinafter  men- 
tioned, on  the  section  of  the  Toronto  and  Sarnia  Railway, 
extending  from,  &c.,  at  the  prices  hereinafter  mentioned,  that 
is  to  say,  (setting  out  the  nature  of  the  work  and  prices  to  be 
paid),  and  to  commence  the  said  work  forthwith,  and  to 
furnish  as  security  for  the  due  performance  thereof  Samuel 
Farwell,  of  Hamilton,  contractor,  and  Samuel  Zimmerman, 
of  Niagara,  contractor,  and  to  execute  a  contract  containing 
the  proper  clauses  as  soon  as  the  same  could  be  prepared, 
and  to  bind  themselves  to  complete  the  said  work  on  or  be- 
fore the  1st  day  of  January,  1855  ;  and  the  said  defendant, 
on  the  day  and  year  last  aforesaid,  accepted  the  said  propo- 
sal on  the  terms  aforesaid,  and  agreed  to  enter  into  a  con- 
tract as  soon  as  the  same  could  be  prepared,  making  it,  how- 
ever, indispensable  that  the  said  plaintiffs,  Davidson  and 
Brown,  should  commence  the  work  forthwith,  and  the  said 
plaintiffs,  Davidson  and  Brown,  having  associated  with  them 
as  a  co-partner  the  plaintiff,  Myron  Gould,  did  forthwith 
enter  upon  the  said  work  and  continue  the  same  upon  the 
terms  of  the  said  agreement,  until  the  said  work  was  sus- 
pended by  the  defendant  as  hereinafter  mentioned,  and  were 
at  all  times  ready  and  willing  to  furnish  the  said  Farwell 
and  Zimmerman  as  securities  as  aforesaid,  and  to  enter  into 
a  contract  containing  the  proper  clauses;  and  while  the 
plaintiffs  were  in  the  performance  and  execution  of  the  said 
work  the  defendant  became  desirous  of  discontinuing  and  - 
suspending  the  said  work,  and  then,  to  wit,  on  the  5th  day 
of  November,  1853,  it  was  agreed  by  and  between  the 
plaintiffs  and  the  defendant,  by  memorandum  in  writing, 
that  the  said  work  should  be  suspended,  and  at  the  option 
of  the  defendant  entirely  abandoned,  and  if  entirely  aban- 
doned the  plaintiffs  should  receive  from  the  defendant  ano- 
ther contract  on  a  substituted  line,  which  should  be  equally 
advantageous  to  the  plaintiffs  with  the  said  above-mentioned 
contract  so  suspended,  and  that  if  the  work  embraced  in  the 
said  first  above  mentioned  contract  should  be  resumed,  then 
the  plaintiffs  should  repay  to  the  said  defendant  the  sum  of 
^436  19s.  4d.,  without  interest,  but  if  not,  the  plaintiffs 
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should  sell  and  dispose  of  the  different  articles  mentioned  in 
a  memorandum  to  the  said  agreement  annexed,  to  the  best 
advantage,  and  pay  over  the  proceeds  arising  from  such 
sale  to  the  defendant,  and  that  in  the  meantime  the  plain- 
tiffs should  retain  the  custody  of  the  said  articles.  And  the 
plaintiffs  aver  that  they  have  been  at  all  times  since  the 
making  of  the  last  mentioned  agreement,  ready  and  -willing 
to  iresume  the  said  work,  or  to  accept  a  new  contract  on  any 
substituted  line  of  railway,  which  should  be  an  equivalent 
for  the  said  first  above  mentioned  contract ;  and  that  al- 
though a  reasonable  time  elapsed  for  the  resuming  of  the 
said  work,  or  giving  the  plaintiffs  a  new  contract  on  a  sub- 
stituted line,  after  the  making  of  the  said  agreement  of  the 
5th  day  of  IN'ovember,  1855,  and  the  commencement  of  this 
suit,  the  defendant  has  wholly  refused  to  allow  the  plaintiffs 
to  resume  the  said  work,  and  has  hindered  and  prevented 
them  from  so  doing,  and  has  wholly  neglected  to  give  the 
plaintiffs  another  contract  on  a  substituted  line  equally 
advantageous  to  the  plaintiffs,  and  has  taken  the  first  above- 
mentioned  work  into  his  own  hands,  and  given  it  to  other 
persons,  whereby  the  plaintiffs  have  lost  and  been  deprived 
of  great  gains  and  profits  which  they  would  have  made  from 
the  performance  of  the  work  first  above  mentioned,  in  ac- 
cordance with  the  terms  of  the  said  agreement  first  above- 
mentioned,  and  have  also  been  put  to  great  expense  and 
outlay  of  their  moneys,  in  procuring  stock  and  materials  for 
the  performance  of  the  said  work,  and  in  keeping  such 
stock,  and  in  paying  the  wages  of  men  employed  by  them 
for  the  performance  of  the  said  work. 

Second  count,  that  the  plaintiffs  and  defendant  agreed 
that  the  plaintiffs  should  perform  the  work  hereinafter 
mentioned,  on  the  section  of  the  Toronto  and  Sarnia 
Railway,  extending  from,  &c.,  at  the  prices  hereinafter 
mentioned,  that  is  to  say,  &c.,  and  should  commence 
the  said  work  forthwith,  and  furnish  as  security  Samuel 
Farwell,  of  Hamilton,  contractor,  and  Samuel  Zimmerman, 
of  Niagara,  contractor,  for  the  due  performance  of  the  said 
work,  and  to  execute  a  contract  containing  the  proper 
clauses  as  soon  as  the  same  could  be  prepared,  and  bound 
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themselves  to  complete  tlie  said  work  on  or  before  the  1st 
day  of  January,  1855  ;  and  the  plaintiffs  then,  in  pursuance 
of  the  said  agreement,  commenced  the  said  work,  and  con- 
tinued the  same  until  they  were  hindered  and  prevented  by 
the  defendant  as  hereinafter  mentioned  from  the  further 
performance  of  the  said  work ;  and  the  plaintiffs  aver  that 
they  were,  from  the  time  of  making  the  said  agreement 
hitherto,  ready  and  willing  to  perform  the  same  in  all  things 
on  their  part  and  behalf,  and  offered  to  perform  the  same ; 
but  the  defendant  afterwards,  to  wit,  on  the  5th  day  of 
November,  1853,  wholly  discharged  and  hindered  the  plain- 
tiffs from  the  further  performance  of  the  said  agreement, 
and  refused  to  allow  them  to  continue  the  said  work,  where- 
by, &c. 

The  defendant  demurred*  to  the  declaration,  assigning  as  ob- 
jections, that  the  first  count  shews  an  agreement  made  with 
the  plaintiffs,  Carlyle  J.  Davidson  and  David  Brown,  only, 
and  does  not  shew  any  agreement  made  with  all  the  plain- 
tiffs ;  and  the  second  count  is  on  an  agreement  stated  to 
be  made  with  all  the  plaintiffs ;  and  the  damages  claimed 
by  the  declaration  are  claimed  by  all  the  plaintiffs,  whereas, 
by  the  declaration,  the  plaintiff  Myron  Gould  had  no  ioter- 
est  in  the  original  agreement  in  the  first  count  mentioned, 
and  for  the  breach  of  which  damages  are  claimed. 

Anderson  for  the  demurrer. 

M.  0.  CameroUy  contra,  cited  McQueen  v.  McQueen,  10 
U.  C.  R.  359. 

Robinson,  C.  J., ^delivered  the  judgment  of  the  court. 

The  first  count  of  this  declaration  we  think  insufficient,  as 
not  shewing  a  breach  of  what  the  defendant  is  alleged  to 
have  engaged  to  do  by  the  agreement  declared  upon  as 
being  made  with  the  three  plaintiffs,  for  the  defendant 
only  agreed  to  give  a  contract  on  a  substituted  line  if  the 
other  was  abandoned,  at  least  that  seems  to  be  the  meaning 
of  the  statement,  but  according  to  the  declaration  the  first  line 
was  gone  on  with,  and  not  abandoned,  though  the  defendant, 
it  is  complained,  took  the  work  out  of  the  plaintiffs'  hands, 
and  went  on  with  it  himself.    Whether  that  would  give  a 
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cause  of  action  under  the  agreement,  looking  at  the  terms 
of  it,  may  we  think  well  be  questioned,  though  otherwise  we 
should  think  the  count  sustainable.  It  is  our  opinion  that 
this  first  count  is  bad,  as  not  shewing  a  breach  of  the  under- 
taking declared  upon. 

To  the  second  count  there  is  really  no  objection,  however 
inconsistent  it  may  be  with  the  real  truth  of  this  case,  and 
therefore  with  what  the  plaintiffs  could  prove,  if  the  defend- 
ant, instead  of  demurring,  had  denied  that  he  ever  made 
such  an  agreement  with  the  plaintiffs. 

There  is  no  pretence  for  objecting  that  there  is  a  mis- 
joinder in  the  declaration.  Both  counts  are  on  agreements 
alleged  to  have  been  made  with  the  same  three  plaintiffs. 

Then  holding,  as  we  do,  that  the  first  count  is  good,  and 
the  second  bad,  the  consequence  would  be,  according  to  the 
course  usually,  if  not  constantly,  taken  in  this  province  in 
such  cases,  that  judgment  would  be  given  against  the  demur- 
rer generally,  on  account  of  its  being  too  large,  in  denying 
the  sufficiency  of  the  declaration  when  a  good  cause  of  action 
has  been  stated  in  one  count.  In  England,  until  lately, 
that  was  the  course  generally  taken,  though  perhaps  not 
invariably,  but  of  late  the  more  reasonable  practice  has  been 
to  give  judgment  in  favour  of  the  plaintiff  for  the  good  count, 
and  against  him  on  the  count  held  to  be  insufficient.  The 
cases  reported  in  11  East  565,  7  A.  &  E.  841,  4  Dowl.  524, 
3  A.  &  E.  741,  11  A.  &  E.  411,  1  M.  &  Gr.  201  note,  10  M. 
&  W.  738,  and  13  M.  &  W.  757,  shew  how  unsettled  the 
practice  has  been  on  this  point.  There  has  been  no  change 
made  in  this  by  the  Common  Law  Procedure  Acts,  or  by 
any  late  rules  ;  but  the  courts  have  gradually  fallen  into  the 
course  of  giving  judgment  upon  the  whole  record,  upholding 
what  is  good  and  condemning  what  is  bad,  and  have  shewn 
a  disposition  to  depart  from  the  doctrine  of  giving  judgment 
against  the  demurrer  on  account  of  its  being  too  large. 
Following  this  course  in  the  present  case,  we  give  judgment 
for  the  plaintiff  on  the  second  count,  and  for  the  defendant 
on  the  first ;  and  each  party  may  apply  within  a  week  to 
amend  the  pleading. 

Judgment  for  defendant  on  demurrer  to  the  first  count, 
and  for  plaintiff  on  demurrer  to  the  second  count. 
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Simpson  v.  The  Great  Western  Railway  Company,  (a.) 

20  Vic,  cli.  12 — Construction  of— Horse  killed  on  railway. 

The  plaintiff,  as  constable,  seized  a  horse  under  a  distress  warrant,  and  put 
him  in  the  stable  of  an  inn.  The  horse  escaped  to  the  road,  and  having 
got  upon  the  railway  owing  to  defects  in  the  cattle-guards,  was  killed  at 
some  distance  from  the  point  of  intersection. 

Held,  that  under  the  20  Vic,  ch.  12,  the  horse  was  unlawfully  upon  the 
highway,  and  having  got  thence  upon  the  track  the  company  were  not 
responsible,  notwithstanding  the  defect  in  the  cattle-guards. 

Held,  also,  that  although  the  horse  was  upon  the  road  without  the  plaintiff's 
knowledge  or  permission,  yet  he  was  nevertheless  there  unlawfully,  for 
the  statute  obliged  the  plaintiff  to  prevent  him  from  being  there. 

Semble,  that  the  statute  does  not  take  away  the  right  of  action  in  those 
cases  only  where  the  animal  is  killed  at  the  very  point  of  intersection. 

Semble,  also,  that  the  plaintiff  had  sufficient  property  in  the  horse  to  entitle 
him  to  sue. 

On  appeal  from  the  county  court,  the  proceedings  must  be  certified,  a7id  the 
case  set  doivn  for  argument,  in  the  term  after  delivery  of  judgment  there. 

Appeal  from  judgments  given  by  the  judge  of  the  county 
court  of  the  county  of  Lincoln.  1st.  Upon  a  demurrer. 
2ndly.  In  disposing  of  a  rule  nisi  for  a  new  trial  on  the 
law  and  evidence,  and  for  misdirection^  which  rule  was  dis- 
charged with  costs,  and  the  verdict  given  for  the  plaintiff 
for  £25  was  allowed  to  stand. 

Irving,  for  the  appellant.     W.  Secies,  contra. 

In  addition  to  the  cases  referred  to  in  the  judgment,  the 
following  were  cited  :  Wallis  v.  Manchester,  &c.,  R.  W.  Co., 
14  C.  B.  213  ;  Dovaston  v.  Payne,  2  H.  Bl.  527 ;  Cort  v. 
The  Ambergate,  &c.,  R.  W.  Co.,  IT  C.  B.  126. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  appeal  from  the  judgment  given  upon  the  demurrer 
the  court  were  inclined  to  think  was  not  in  time,  according 
to  the  statute  (see  Ruttan  v.  Vandusen,  10  U.  C.  R.  620), 
and  they  therefore  dismissed  the  appeal,  with  costs,  remark- 
ing that  the  failure  of  the  appeal  from  that  judgment  was  of 
no  consequence  as  regarded  the  merits  of  the  case,  for  that 
the  same  point  that  was  presented  by  the  demurrer  came 
up  also  upon  the  rule.  (h). 

(a)  This  case  was  decided  last  term,  but  accidentally  omitted  then. 

(b)  The  judgment  of  the  court  below  was  given  in  January,  and  the 
learned  judge  certified  the  proceedings  during  Hilary  Term  last.  The 
court  held  that  it  was  also  necessary  to  set  down  the  case  in  that  term  for 
argument.  If  the  case  has  been  so  set  down,  it  has  been  considered  suffi- 
cient in  practice  to  give  notice  of  argument  for  a  day  in  the  following  term. 
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The  facts,  as  proved  at  the  trial,  are  thus  stated  by  the 
learned  judge  of  the  county  court  in  his  judgment :  "  The 
plaintiff,  as  a  constable,  seized  the  horse  in  question  for 
school  rates,  under  a  warrant  issued  against  the  personal 
property  of  one  Jabez  Wills,  and  removed  the  animal  to  the 
stable  of  a  public  innkeeper,  where  it  was  secured  in  the 
usual  manner,  and  remained  until  the  day  following.  On 
the  latter  day  it  was  discovered  that  the  animal  Avas  gone, 
and  the  plaintiff  went  in  search,  and  on  the  next  day  after 
missing  the  horse  his  dead  body  was  found  on  the  defend- 
ants' railway,  about  one-quarter  or  one-third  of  a  mile  to  the 
westward  of  the  intersection  of  the  town  line  between  Louth 
and  Clinton  townships,  which  town  line  runs  north  and  south, 
and  the  railroad  east  and  west.  Two  legs  of  the  horse  were 
broken,  and  the  body  was  fifteen  or  twenty  feet  from  the 
track,  down  a  small  embankment. 

The  cattle-guards,  at  the  intersection  of  the  town  line 
road  with  the  railroad,  at  the  east  and  west  sides  of  the 
public  road,  were  not  sufficient,  particularly  on  the  west 
side,  and  cattle  could  cross  from  the  main  road  to  the  rail- 
way track,  in  consequence  of  earth  recently  excavated  by 
labourers  in  the  work,  which  covered  the  cattle-guard,  and 
made  a  passable  track  for  persons  and  cattle.  No  foot 
track  appeared  of  any  animal  on  this  crossing  or  earth 
track,  but  the  marks  of  horses'  feet  were  followed  up  near 
^  to  it. 

"  The  animal  escaped  from  the  stable  of  the  innkeeper,  and 
was  not  at  large  by  any  act  of  his,  or  of  the  plaintiff,  but 
had  broken  away. 

"  Cattle  and  horses  are  notallowed  to  run  at  large  in  Louth, 
but  are  prohibited  by  municipal  regulations." 

* 'In  the  declaration  it  is  not  charged  that  the  accident  arose 
from  any  wilful  misconduct  or  negligence  of  the  defendants 
in  driving  their  railway  train ;  but  the  complaint  is,  that  the 
defendants  neglected  to  comply  with  the  duty  imposed  upon 
them  by  the  statute,  of  fencing  in  their  track,  and  making 
proper  cattle-guards  to  prevent  cattle  straying  from  the 
highway  upon  the  railway  track  at  the  point  of  intersection, 
and  that  in  consequence  of  that  omission  the  plaintiff's 
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horse  escaped  from  him  "without  his  permission  or  default, 
and  being  then  lawfully  upon  the  said  highway,  without  the 
plaintiff's  permission,  near  to  the  defendants'  railway  at  the 
point  aforesaid  {{,  e.,  at  the  point  of  intersection),  strayed 
and  escaped  from  the  said  highway  upon  the  line  of  defend- 
ants' railway  off  the  said  crossing  and  point  of  intersection 
of  the  railway  with  the  highway,  and  was,  whilst  on  the  line 
of  the  said  railway  beyond  the  said  point  of  intersection, 
run  against  and  over,  and  killed  by  the  locomotive  and  car- 
riages of  the  defendants  then  passing  on  and  along  the  said 
railway." 

The  defendants  pleaded — 1.  Not  guilty. 

2.  That  the  plaintiff  was  not  possessed  of  the  horse. 

3.  That  the  plaintiff's  horse  was  not  at  the  time  lawfully 
upon  the  highway  at  or  near  the  point  of  intersection,  but  was 
then  unlawfully  at  large  upon  the  highway  at  the  point  of 
intersection,  and  not  in  charge  of  any  person  to  prevent  his 
loitering  and  stopping  upon  the  highway  at  the  point  of 
intersection,  contrary  to  the  provisions  of  the  statute  in  that 
behalf — namely,  the  20  Vic,  ch.  12,  sec.  16. 

The  plaintiff  joined  issue  upon  these  pleas. 

It  was  objected  by  the  defendants'  counsel  at  the  trial, 
that  the  plaintiff,  being  merely  in  charge  of  the  horse  as 
bailiff,  and  having  no  interest  in  the  horse,  was  not  the 
person  who  should  have  sued  for  the  injury :  that  Miller, 
the  owner  of  the  horse,  should  have  brought  the  action. 
And  the  plaintiff's  counsel  objected,  that  the  evidence 
shewed  that  the  plaintiff  did  not  permit  the  horse  to  be  at 
large  on  the  highway  contrary  to  the  statute,  for  that  the 
horse  got  out  of  the  stable  in  the  inn  without  his  knowledge, 
and  without  any  negligence  on  his  part,  wherefore  he  con- 
tended the  plea  was  not  proved. 

The  judge  overruled  both  these  objections.  He  said  he 
should  for  the  time  determine  that  when  the  statute  20  Vic, 
ch.  12,  sec  16,  provided  "  that  no  horses,  &c.,  shall  be  per- 
mitted to  be  at  large  upon  any  highway,"  it  did  not  merely 
mean  that  no  one  should  designedly  turn  his  horse  loose 
upon  a  highway  near  a  railway  crossing,  or  should  know- 
ingly allow  iiim  to  go  there ;  but  that  the  act  made  it  his 
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duty  to  take  care  that  his  horse  should  not  be  permitted — 
that  is,  suffered — to  get  upon  the  highway.  And  as  to  the 
plaintiff's  right  to  bring  the  action,  he  considered  that  the 
horse  being  by  the  plaintiff's  seizure  of  him  in  his  custody 
and  possession,  he  had  a  special  property  in  him  sufficient 
to  entitle  him  to  sue. 

The  learned  judge  of  the  county  court,  Mr.  Campbell, 
then,  in  an  elaborate  judgment,  which  is  before  us,  took  a 
view  of  the  case  upon  the  merits ;  and,  with  a  degree  of  care 
and  ability  which  entitles  his  opinion  to  much  weight,  re- 
viewed the  many  cases  which  have  been  decided  in  England, 
and  in  this  country,  arising  out  of  injuries  received  by  horses 
or  cattle  upon  railways  ;  and  his  examination  of  the  several 
decisions  brought  him  to  the  conclusion,  that,  unless  they 
were  protected  by  the  recent  statute  20  Vic,  ch.  12,  sec. 
16,  the  defendants,  under  the  circumstances  of  the  case, 
must  clearly  be  liable,  on  the  principle  affirmed  in  the  English 
case  of  Fawcett  v.  The  York  and  North  Midland  R.  W.  Co. 
(16  Q.  B.  610),  and  acted  upon  in  several  cases  in  our 
courts ;  namely,  that  the  defendants  not  having  fenced  in 
their  track  from  the  highway,  and  not  having  constructed 
proper  cattle-guards  at  the  crossing,  the  horse  was  on  the 
road  lawfully  as  against  the  company,  and  escaped  thence 
in  consequence  of  their  neglect  of  the  duty  which  the  law 
had  imposed  upon  them. 

He  considered,  therefore,  that  the  only  question  he  had 
to  determine  was  whether  the  statute  placed  the  defendants 
in  any  better  situation,  and  he  held  that  the  16th  clause  of 
the  statute  would  not  protect  them,  because  it  applied  only 
to  cases  where  the  cattle,  &c.,  are  killed  at  the  point  of 
intersection.  This  was  the  view  which  he  took  of  the  effect 
of  the  statute,  having  only  its  language  to  guide  him,  for  it 
is  a  peculiar  provision  in  our  Railway  Act,  and  no  decision 
had  yet  taken  place  on  it ;  and  taking  such  view  he  deter- 
mined that  the  defendants  were  liable,  and  he  sustained  the 
verdict. 

We  believe  the  learned  judge  was  correct  in  supposing 
that  the  question  he  had  to  deal  with  was  a  new  one,  though 
the  same  point  as  to  the  effect  of  the  late  statute  20  Vic, 
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ch,  12,  in  cases  of  this  kind,  had  been  presented  to  ns  in 
another  case  of  Ferris  v.  The  Grand  Trunk  Railway  Com- 
pany, in  this  court,  which  was  argued  in  this  same  term,  and 
in  which  we  have  given  judgment  against  the  plaintiffs, 
(a)  and  for  reasons  which  equally  apply  in  the  present  case. 

We  do  not  take  the  question  to  be  merely  whether  the 
statute  20  Vic,  ch.  12,  sec.  16,  deprives  the  plaintiff  of  his 
right  of  action  by  these  words,  "  And  no  person,  any  of 
whose  cattle  so  at  large  shall  be  killed  by  any  train  at  such 
point  of  intersection,  shall  have  any  action  against  any  rail- 
way company  in  respect  to  the  same  being  so  killed."  It  is 
necessary,  we  think,  to  look  further.  The  whole  object  of 
the  act  was  to  secure  the  public  as  much  as  possible  against 
accidents  that  might  happen  to  railway  trains  from  collision 
or  otherwise.  It  could  be  of  no  consequence  in  a  case  like 
the  present,  if  the  train  had  been  thrown  off  the  track  by 
meeting  the  plaintiff 's  horse,  whether  the  animal  was  met 
upon  the  track  at  the  point  of  intersection  or  elsewhere  upon 
the  line.  The  legislature,  when  they  were  passing  the  act, 
were  no  doubt  aware  that  at  every  intersection  of  a  highway 
with  a  railway  track  there  would  be  cattle  guards,  because 
the  law  had  provided  for  that,  and  they  would  naturally 
infer  that  if  an  animal  getting  on  a  railway  from  a  highway 
should  be  caught  by  a  train,  it  would  be  upon  the  road  at 
the  point  of  intersection ;  and  we  dare  say  they  used  the 
words  which  we  have  just  quoted  from  the  act,  meaning  no 
more  by  them  than  this — that  if  any  animal  shall  be  per- 
mitted to  be  at  large  upon  a  highway  near  a  railway  crossing, 
and  not  being  in  charge  of  any  person,  shall  get  from  the 
road  upon  the  railway  at  a  crossing,  and  be  killed,  the  owner 
shall  have  no  action.  On  the  other  hand  the  language  of 
the  clause  in  this  part  is  perfectly  plain  and  explicit,  so 
much  so  that  we  do  not  think  it  can  be  said  to  take  away  the 
right  of  action  in  terms,  except  in  a  case  where  the  animal  is 
killed  at  the  point  of  intersection. 

But  that,  it  seems  to  us,  is  not  the  whole  question,  for 
still  the  statute  has  the  effect  of  making  it  unlawful  for  cattle 
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to  be  permitted  to  be  at  l^arge  upon  any  highway  within 
half  a  mile  of  the  intersection  of  such  highway  with  a  railway 
or  grade,  unless  the  same  shall  be  in  charge  of  some  person. 
*  Against  that  the  prohibition  is  positive,  and  we  agree  with 
the  opinion  expressed  by  the  learned  judge  that  the  word 
permitted^'''  as  used  in  the  act,  does  not  mean  that  the 
owner  of  the  animal  shall  not  voluntarily  and  designedly 
permit  it  to  be  on  the  highway,  but  that  at  his  peril  it  must 
not  be  permitted  to  be  there  under  such  circumstances.  It 
makes  no  difference  that  this  plaintiff,  who  sues  as  having 
a  special  property  in  the  horse,  having  charge  of  him  at 
the  time,  did  not  turn  him  out  on  the  road,  or  let  him  out 
of  the  stable,  intentionally  or  carelessly,  for  he  was  bound 
to  take  care  that  the  horse  should  not  be  suffered  to  get 
upon  the  highway  near  a  railway  crossing — in  other  words, 
it  was  his  duty  to  prevent  it  for  the  safety  of  persons 
travelling  along  the  line. 

Then  the  statute,  it  is  to  be  considered,  amounts  to  a  direct 
and  positive  prohibition  against  any  such  animal  being  found 
upon  a  road  in  such  a  situation  without  some  one  being  in 
charge  of  him,  and  the  plaintiff's  horse  clearly  violated  that 
prohibition,  for  he  got  from  the  road  upon  the  railway  at  the 
crossing.  Having  so  got  upon  the  railway  he  was  there 
unlawfully,  and  his  owner  must  take  the  consequences  of 
any  accident  that  happened  to  him  from  the  movement  of 
the  trains,  where  no  wilful  misconduct  or  negligence  in  man- 
aging the  trains  is  complained  of. 

There  is  no  room  in  this  case  for  such  doubts  as  were 
expressed  by  the  judges  in  Fawcett  v.  The  York  and  North 
Midland  E.  W.  Company  (16  Q.  B.  610),"  as  to  whether  the 
animal  was  or  was  not  lawfully  upon  the  highway  from 
whence  he  got  upon  the  railway. 

If  this  horse  had  wandered  from  the  road  into  an  adjoin- 
ing farm,  and  had  got  from  thence  upon  the  railway  for  want 
of  a  sufficient  fence  between  the  track  and  that  farm  (such 
farm  not  belonging  to  the  owner  of  the  horse),  his  owner 
would  have  been  disabled  from  recovering,  because  the  com- 
pany would  be  entitled  to  say  to  him,  "  It  is  no  excuse  for 
you  that  we  have  no  fence  between  our  railway  and  that 
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otlier  man's  farm.  Such  a  fence  would  be  required  for 
keeping  in  his  cattle,  but  was  not  necessary  for  protecting 
your  horse  at  that  point  of  our  line,  for  he  had  no  business 
to  be  where  he  was."  It  can  be  no  stronger  reason  in  sup- 
port of  the  plaintiff's  right  to  recover  (to  say  the  least),  that 
if  the  company  had  had  a  perfect  cattle-guard  that  could  not 
have  been  passed,  his  horse  could  not  have  been  killed  just 
where  he  was,  though  he  might  have  been  killed  at  the  point 
of  intersection,  if  being  left  to  his  own  guidance  he  had  not 
continued  to  wander  along  the  highway  instead  of  taking  to 
the  railway  track. 

On  the  part  of  the  defendants  it  may  be  urged  that  the 
cattle-guard  was  not  made  specially  to  confine  the  plaintiff's 
horses  or  cattle,  but  to  keep  the  railway  clear  from  any  ani- 
mal that  might  be  passing  lawfully  or  unlawfully  along  the 
road  which  crosses  it:  that  the  plaintiff's  horse  was  unlaw- 
fully on  the  road,  and  must  therefore  have  been  unlawfully 
on  the  railway  track,  having  gone  upon  it  from  the  road. 
He  had  no  business  on  any  part  of  the  track,  more  than  any 
person  would  have  to  go  into  his  neighbour's  yard  because 
he  sees  the  gate  open,  and  the  horse  being  on  the  railway, 
was  not  excused  by  any  defect  in  the  cattle-guards  of  which 
the  plaintiff  had  a  right  to  complain  more  than  the  rest  of 
the  public.  The  transgression  of  the  law,  which  brought  the 
horse  to  the  point  of  intersection,  was  not  done  away  with  by 
his  having  passed  the  cattle-guard,  if  the  evidence  had  been 
clear  to  shew  that  he  did  so.  That  only  enabled  him  to  get 
further  upon  the  road.  If  the  horse  had  crossed  from  the 
plaintiff 's  field  to  the  railway  for  want  of  a  fence  which  the 
Company  was  bound  to  keep  up  between  themselves  and  the 
plaintiff,  then  it  might  have  been  held  that  the  horse  was 
lawfully  on  the  railway  track  as  regarded  the  Company. 
But  being  first  unlawfully  in  the  road  within  half-a-mile  of 
the  crossing,  where  he  had  no  right  to  be  unattended,  he 
got  from  that  road  to  the  Company's  railway ;  and  upon  the 
principles  of  the  common  law,  as  laid  down  in  the  case  of 
Ricketts  v.  The  East  and  West  India  Docks,  &c.,  H.  W.  Co.  (12 
C.  B.  160),  it  could  be  no  excuse  to  his  owner,  that  if  there 
had  been  a  good  cattle-guard,  the  horse  could  not  have  ad- 
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vanced  to  that  part  of  the  railway  on  which  he  happened  to 
be  killed.  As  was  said  in  that  judgment,  "  No  man  can  be 
bound  to  repair  for  the  benefit  of  those  who  have  no  right." 

In  the  circumstances  of  this  case,  it  appears  to  us  that  the 
language  of  the  court  in  Sharrod  v.  The  London  and  ISTorth 
Western  Railway  Company  (4  Ex.  580)  is  precisely  applica- 
ble. In  the  latter  part  of  Baron  Parke's  judgment  he  thus 
states  the  principle,  "If  in  the  present  case  the  plaintiff's  cat- 
tle Tiad  a  right  to  he  on  tJie  railway^  the  plaintiff  has  a  remedy, 
by  an  action  on  the  case  against  the  Company  for  causing 
the  engine  to  be  driven  in  such  a  way  as  to  injure  that 
right.**  If  the  cattle  were  altogether  wrong-doers,  there  has 
been  no  neglect  or  misconduct  for  which  the  defendants  are 
responsible.  If  tha  cattle  had  an  excuse  for  being  there,  as 
•if  they  had  escaped  through  defect  of  fences  which  the  Com- 
pany should  have  kept  up,  the  cattle  were  not  wrong-doers  : 
they  had  a  right  to  be  there  ;  and  their  damage  is  a  conse- 
quent damage  from  the  wrong  of  the  defendants  in  letting 
their  fences  be  incomplete  or  out  of  repair,  and  may  be 
recovered  accordingly  in  an  action  on  the  case." 

If  this  was  correctly  said,  then,  mutatis  mutandis,  it 
determines  the  present  case.  If  the  horse  was  lawfully  on 
the  road  at  the  point  of  intersection,  and  had  strayed  from 
there  upon  the  railway  because  the  cattle-guard  was  defec- 
tive, his  owner  would  have  been  in  as  favourable  a  position 
as  he  would  have  been  if  his  horse  had  escaped  from  his  own 
field  upon  the  railway  track  for  w^ant  of  a  fence  between 
such  field  and  the  railway  which  it  was  the  duty  of  the  Com- 
pany to  keep  up ;  but  being  in  the  road,  and  unattended  at 
the  point  of  intersection,  in  direct  violation  of  an  Act  of 
Parliament,  and  straying  from  thence  upon  the  railway  over 
the  insufficient  cattle-guard,  his  owner  is  in  no  more  favora- 
ble position  than  he  would  have  been  if  the  horse  had  broken 
into  his  neighbour's  farm,  and  had  wandered  from  thence 
upon  the  railway  by  reason  of  there  being  no  fence  kept  up 
by  the  Company  between  their  track  and  that  neighbour's 
farm. 

For  all  that  appears  the  railway  was  well  inclosed  from 
the  adjacent  lands.    It  is  clear  that  the  horse  strayed  on 
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the  track  from  the  highway,  where  he  had  no  right  to  be, 
and  he  couhi  not  have  been  on  the  track  at  all  if  he  had  not 
been  first  in  the  highway,  contrary  to  the  act  of  parliament. 

We  are  of  opinion,  therefore,  that  the  plaintiff  has  no 
right  of  action,  not  because  the  express  words  of  the  16th 
clause  extend  to  this  case,  where  it  says  that  the  owner  of 
an  animal  killed  at  the  point  of  intersection  shall  not  under 
such  circumstances  have  an  action,  but  because  upon  the 
principles  of  the  common  law  that  consequence  follows,  on 
account  of  the  horse  having  got  upon  the  railway  from  a 
place  where  he  had  no  right  to  be,  and  had  therefore  no 
excuse  for  being  on  the  railway  at  any  point,  and  was  as 
wrongfully  there  on  one  side  of  the  cattle-guard  as  he 
would  have  been  upon  the  other. 

In  our  opinion,  therefore,  the  judgment  should  be  revers- 
ed, and  a  new  trial  granted  without  costs. 

Judgment  below  reversed. 


The  Municipality  of  the  Township  of  Sarnia  v.  The 
Great  Western  Railway  Company. 

Injury  to  Highway — Action  by  Municipality — Pleading. 

The  plaintiffs,  a  township  municipality,  in  their  declaration  alleged  that 
they  were  proprietors  of  a  certain  public  road  between  the  fourth  and 
fifth  concessions  of  said  township,  and  complained  that  the  defendants, 
in  constructing  their  railway,  so  negligently  and  unskilfully  made  certain 
drains  that  great  injury  was  thereby  occasioned  to  the  plaintiflFs'  said 
road,  and  they  were  compelled  to  expend  large  sums  of  money  in  repair- 
ing the  same. 

Held  good,  on  demurrer,  as  shewing  a  special  injury  to  the  plaintiffs  sufhcient 
to  sustain  the  action ;  for  though  as  a  municipality  they  were  not  pro- 
prietors of  the  road,  yet  it  might  have  been  purchased  by  them  from  some 
joint  stock  company,  or  otherwise. 

The  declaration  alleged  that  the  plaintiffs  were  the 
proprietors  of  a  public  road  and  highway,  in  the  township  of 
Sarnia,  in  the  county  of  Lambton,  and  situate  between  the 
fourth  and  fifth  concessions  of  the  said  township,  and  passing 
from  the  eastward  to  the  westward,  between  the  said  conces- 
sions ;  and  the  defendants  were  the  proprietors  of  a  certain 
railway,  called  the  Great  Western  Railway,  situate  and  ex- 
tending also  from  the  eastward  to  the  westward,  across  the 
said  township,  to  the  south  of  the  said  road  of  the  plaintiffs  : 
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that  there  was  a  certain  drain  or  water-course  along  the 
south  side  of  the  said  railway,  which  was  filled  and  supplied 
with  water  from  the  adjoining  swamps :  that  there  was  a 
certain  other  drain  or  water-course  made  by  the  plaintiffs 
along  and  near  the  south  side  of  the  said  road  of  the  plain- 
tiffs, by  means  of  which  the  said  road  was,  and  of  right 
should  have  continued  to  be  drained,  and  rendered  free  of 
stagnant  water ;  that  there  were  certain  swamps  or  pieces  of 
land  covered  and  overflowed  with  water  between  the  said 
road  of  the  plaintiffs  and  said  railway  of  the  defendants, 
the  water  whereof  had  always  remained  and  flowed  in  and 
through  said  swamps,  without  overflowing  or  injuring  in  any 
way  the  said  road  of  the  plaintiffs,  or  any  part  thereof,  &c. 
Yet  the  defendants,  well  knowing,  &c.,  and  contriving,  &c.. 
maliciously,  unlawfully,  negligently  and  unskilfully,  made 
and  caused  to  be  made  certain  other  drains  and  water-courses, 
out  of  and  from  the  said  drain  lying  alongside  the  said  rail- 
way as  aforesaid,  and  cut,  extended,  and  opened  the  same, 
and  still  keep  the  same  open,  through  and  across  the  swamps 
and  lands  overflowed  with  water  last  aforesaid,  and  until  they 
reached  the  said  drain  of  the  plaintiffs,  and  joined  and  inter- 
sected the  same,  and  by  and  through  the  said  drains  so  made 
by  the  defendants  as  last  aforesaid,  large  quantities  of  water, 
which  before  then  had  flowed  in  the  said  drain  of  the  defen- 
dants alongside  the  said  railway,  were  caused  to  run  into  the 
said  drain  of  the  plaintiffs ;  and  also,  and  by  means  of  the 
said  drains  of  the  defendants,  the  waters  of  the  said  swamps 
were  diverted  and  carried  from,  and  prevented  from  running 
and  flowing  in  their  natural  courses,  as  they  otherwise  would 
have  done,  and  were  carried  into  the  said  drain  or  water- 
course of  the  plaintiffs,  so  that  the  waters  in  the  said  last 
mentioned  drain  were  raised,  and  by  the  means  aforesaid 
caused  to  overflow  the  said  road  of  the  plaintiffs  for  a  long 
space  of  time,  and  by  reason  of  the  waters  so  brought  down 
and  discharged  by  the  said  drains  of  the  defendants,  the  said 
road  of  the  plaintiffs  was  rendered  wet  and  soft,  and  unfit 
for  travel,  and  was  greatly  injured ;  and  the  plaintiffs  were 
compelled  to  expend,  and  necessarily  expended  large  sums 
of  money  in  repairing  the  said  road,  and  repairing  the  in- 
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juries  which  had  been  done  thereto,  and  in  rendering  the 
said  road  fit  to  be  used  and  travelled  upon  as  a  highway,  as 
it  before  had  been  used  and  travelled  upon ;  and  also  were 
compelled  to  expend  a  large  sum  of  money  in  enlarging  their 
said  drain,  in  order  to  carry  off  the  water  so  discharged  upon 
theu'  said  road  by  the  said  drains  of  the  defendants  as 
aforesaid,  and  in  order  to  preserve  the  said  road  from  being 
injured  by  the  said  water  so  discharged,  and  to  prevent  the 
said  water  from  coming  and  continuing  upon  the  said  road. 
The  defendants  demurred,  assigning  for  causes  of  demurrer : 

1.  That  the  plaintiffs  show  no  special  injury  to  themselves, 
apart  from  the  injury  to  the  public  in  general. 

2.  That  the  cause  of  action  stated  is  the  subject  of  an 
indictment  only,  and  not  of  an  action  of  damages. 

Connor,  Q.  C,  for  the  demurrer,  cited  Streetsville  Plank 
Road  Co.  V.  Hamilton  and  Toronto  R.  W.  Co.,  13  U.  G.  R.  600. 
Prince  contra,  cited  16  Yic,  ch.  190,  sec.  25. 

Robinson,  C.  J. — I  do  not  find  any  such  provision  in  our 
statutes  respecting  concession  lines,  or  other  public  allow- 
ances for  roads  in  townships,  as  is  contained  in  the  statute 
13  &  14  Yic,  ch.  15,  respecting  public  roads  within  cities 
and  incorporated  towns :  that  is,  vesting  the  roads  in  the 
municipality,  and  making  it  their  duty  to  keep  them  in  re- 
pair, and  providing  a  remedy  for  the  neglect  of  that  duty. 

The  only  objection  taken  to  the  declaration  by  the  defen- 
dants is,  that  the  injury  complained  of  is  of  such  a  nature 
that  the  only  remedy  is  by  indictment  for  nuisance,  for  that 
the  plaintiffs  shew  no  special  damage  accruing  to  them  in  a 
particular  manner,  which  should  give  them  a  greater  right 
to  sue  in  a  civil  action,  than  all  persons  having  occasion  to 
use  the  road  would  have.  I  think  that  objection  to  the 
declaration  does  not  lie,  for  that  the  plaintiffs  do  shew  a 
pecular  damage  to  them  from  the  injury  complained  of,  for 
they  allege  the  road  to  be  their  own,  and  that  they  were 
compelled  to  expend  large  sums  of  money  in  order  to  repair 
the  road  and  secure  it  against  further  injury  from  the  water, 
which  they  say  the  defendants  brought  upon  their  road  from 
the  wrongful,  negligent,  and  unskilful  manner  in  whieh  th^ 
defendants  constructed  their  railway. 
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That  certainly  is  a  damage  sustained  by  the  plaintiffs  in 
particular,  and  not  in  common  with  all  the  other  inhabitants 
of  the  county. 

The  plaintiffs  aver  the  road  to  be  theirs,  and  that  they 
were  obliged  to  make  the  repairs  spoken  of.  All  this  they 
would  have  to  prove  upon  the  trial ;  that  is,  if  the  defen- 
dants chose  to  traverse  their  statements. 

If  we  could  say  that  the  averments  could  not  be  true, 
then  of  course  the  declaration  would  be  bad  on  demurrer ; 
but  we  cannot  hold  that  the  plaintiffs'  statement  is  on  the 
face  of  it  untrue,  for  we  cannot  tell  that  the  road  spoken 
of  may  not  be  one  of  those  roads  made  under  the  Joint 
Stock  Road  Company  Act,  16  Vic,  ch.  190,  or  the  previous 
statutes,  and  now  owned  by  the  municipality  of  Sarnia,  in 
which  case  the  municipality  would  be  bound  to  keep  it  in 
repair,  and  so  they  have  suffered  a  special  damage,  if  the 
defendants  have,  by  their  misconduct  in  acting  upon  the 
powers  given  by  their  charter,  occasioned  unnecessarily  the 
injury  complained  of* 

Judgment  must,  I  think,  be  given  for  the  plaintiffs,  but  the 
defendants  may  amend  by  pleading  within  a  fortnight  on 
payment  of  costs. 

McLean,  J. — The  plaintiffs  complain  of  an  injury  to  a 
road  of  which  they  are  'pro'prietors,  and  if  they  are  in  fact 
the  proprietors  of  the  road,  they  certainly  in  their  declara- 
tion shew  a  good  cause  of  action.  We  cannot  assume  that 
they  are  not  proprietors,  though  we  are  aware  that  the  muni- 
cipal corporations  are  not  proprietors  of  the  several  roads 
which  they  are  bound  to  repair  and  keep  in  order.  The 
road  stated  in  the  declaration,  for  aught  we  can  at  present 
know  about  it,  may  be  a  plank  or  macadamized  road,  made 
by  a  joint  stock  company,  and  since  purchased  by  the  muni- 
cipality. In  such  a  case  I  incline  to  think  that  the  munici- 
pality could  sue  for  any  injury  as  the  proprietors  of  the 
road,  in  the  same  manner  and  to  the  same  extent  as  the 
company  by  which  the  road  was  originally  constructed. 

If  the  road  is  in  fact  an  ordinary  road  on  the  concession 
line  between  two  concessions,  and  the  plaintiffs  have  no  in- 
terest in  it  iu  any  other  way  thau  as  representing  the  town- 
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ship,  and  exercising  a  general  superintendence  over  the 
public  roads,  the  defendants  can  put  in  issue  the  right  of 
property  of  the  plaintiffs  and  prevent  their  recovery.  At 
present  I  think  the  declaration  discloses  a  good  cause  of 
action,  and  that  the  plaintiffs  are  entitled  to  judgment. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Judgment  for  plaintiffs  on  demurrer. 


Standley  and  The  Municipality  of  Yespra  and 
sunnidale. 

By-law — Delay — Refusal  to  quash. 

Upon  an  application  to  quash  a  by-law  establishing  a  road,  where  two  years 
had  been  allowed  to  elapse,  and  money  had  been  expended  under  it,  the 
objections  not  being  clearly  established,  the  court  refused  to  interfere. 

Queer e,  as  to  the  power  of  the  court  to  quash  for  objections  not  appearing 
on  the  face  of  the  by-law. 

jy Arcy  Boulton  obtained  a  rule  on  the  municipality  to 
shew  cause#why  their  by-law  No.  87  should  not  be  quashed. 
Istly.  Because,  the  said  by-law  being  passed  for  the  estab- 
lishment of  a  road  in  the  township  of  Sunnidale,  no  notice 
was  given  of  the  intention  to  pass  it,  by  posting  up  notices 
to  that  effect,  as  the  statute  requires.  2ndly.  Because  the 
road  passes  through  the  orchard  and  barn-yard  of  the  appli- 
cant, which  is  contrary  to  law. 

The  by-law  was  passed  on  the  26th  of  July,  1856,  and  it 
laid  out  the  road  established  by  it,  by  courses  and  distances, 
definitely  and  precisely. 

Bead  shewed  cause,  and  cited  Lafferty  and  The  Municipal 
Council  of  Wentworth  and  Halton,  8  U.  C.  R.  232. 

Boulton^  contra,  cited  Dennis  v.  Hughes  et  al.,  8  U.  C. 
R.  444  ;  Hodgson  and  the  Municipal  Council  of  York,  &c., 
13  U.  C.  R.  268. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  read  the  affidavits  filed  on  both  sides.  There  is 
nothing  wrong  on  the  face  of  the  by-law.  Looking  at  it, 
therefore,  without  the  aid  of  any  extrinsic  information,  we 
cannot  say  that  it  is  either  wholly  or  in  part  illegal,  and 
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therefore  subject  to  be  quashed  by  this  court  under  any 
power  expressly  given  to  us  by  the  municipal  acts.  But  the 
applicant  complains  that  it  is  nevertheless  illegal,  by  reason 
of  something  extrinsic  and  not  appearing  on  the  face  of  the 
by-law. 

It  was  passed,  he  alleges,  without  the  requisite  notice 
being  given  of  the  intention  to  pass  it,  and  moreover  it  runs 
through  his  orchard  and  barn-yard.  He  must  have  known 
both  those]  objections  at  the  time,  yet  he  has  allowed  two 
years  to  pass  without  complaining,  and  in  the  mean  time 
expense  has  been  incurred  by  the  council  and  by  individuals 
in  opening  the  road  established  by  the  by-law. 

As  to  the  notice,  it  is  sworn  by  many  persons,  and  not 
denied  by  himself,  that  he  knew  well  of  the  application,  and 
was  present  in  the  council  when  the  measure  was  discussed, 
and  the  by-law  in  progress,  and  that  he  was  heard  upon  it. 
There  is  proof,  moreover,  that  notice  as  required  by  law 
was  given  ;  and  what  is  stronger  than  all  against  his  appli- 
cation, that  he  was  himself  one  of  the  applicants  ft)r  the  very 
line  of  road  as  it  has  been  established,  signed  the  petition  for 
it,  and  pointed  out  to  the  surveyor  the  course  wbich  he  de- 
sired it  to  take  in  passing  through  his  land,  which  course 
the  surveyor  adopted.  That  also  puts  an  end  to  all  pretence 
of  complaint  on  his  part  as  to  the  road  passing  through  his 
orchard  or  barn-yard,  for  though  that  could  not  be  done 
against  his  will,  it  clearly  could  be  done  with  his  consent. 
It  seems  also,  that,  as  far  as  the  orchard  is  concerned,  there 
was  none  there  when  the  road  was  surveyed.  It  may  be,  as 
the  complainant  asserts,  that  he  gave  his  consent  as  he  did 
under  the  expectation  that  there  would  be  a  railway  station 
fixed  at  a  certain  point,  which  the  proposed  road  would  have 
led  to,  and  that  this  would  have  made  it  a  very  desirable 
road  for  him ;  but  that  this  expectation  has  been  disap- 
pointed, and  the  railway  station  placed  elsewhere. 

The  council  or  the  surveyor  had  nothing  to  do  with  his 
reasons  for  assenting,  and  if  he  has  been  disappointed  in 
that  respect,  his  case  is  not  an  uncommon  one. 

It  cannot  be  said,  after  reading  all  the  papers  before  us, 
that  his  consent  was  given  upon  any  condition  expressed  by 
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him.  There  are  several  ch^oumstances  in  this  case  "which 
woiiki  prevent  our  quashing  this  bj-law  upon  a  summary- 
application,  supposing  our  power  to  do  so  on  any  such 
ground  as  is  assigned  in  this  case  to  be  without  question, 
which  we  do  not  say  it  is.  If  no  legal  notice  was  given  of 
the  by-law,  or  if  the  road  was  laid  out  through  the  com- 
plainant's barn-yard  or  orchard,  contrary  to  his  will,  and  if 
these  facts,  or  either  of  them,  make  the  by-law  void,  the 
complainant  can  urge^that  in  his  defence  against  the  indict- 
ment for  nuisance  in  stopping  up  this  road,  which  it  seems 
has  been  preferred  against  him. 

We  discharge  the  rule,  with  costs  to  be  paid  by  the 
applicant. 

Rule  discharged. 


The  Municipal  Council  op  the  County  op  Wellington 
V.  The  Municipality  of  the  Township  of  Wilmot. 

Id.  v.  The  Municipality  of  The  Township  of  Wellesley. 

Municipalities  of  Wellington  and  Wilmot — Debt  for  Guelph  and  Dundas  road 
— Liability  of  Wilmot — Right  of  action — Award  under  14  ^  15  Vic,  ch.  5, 
sec.  7 — Effect  of  upon  the  provisions  of  sec.  8. 

The  declaration  alleged  that  by  8  Vic,  ch,  7,  it  was  enacted  that  the  county 
of  AVaterloo  should  consist  of  certain  townships  named,  including  Wilmot 
and  Wellesley  : 

That  by  12  Vic,  ch.  78,  it  was  enacted  that  the  judicial  and  other  proceed- 
ings and  property  of  the  county  of  Wellington  should  be  transferred  to 
Waterloo,  which  should  include  these  two  townships  : 

That  by  the  14  &  15  Vic,  ch.  5,  it  was  enacted  that  Upper  Canada  should 
be  divided  into  certain  counties,  one  of  which,  Wellington,  should  include 
the  township  of  Pilkington,  formed  of  part  of  the  former  township  of 
Woolwich ;  another,  Waterloo,  should  include  Wilmot  and  Wellesley ; 
and  the  other.  Grey,  should  consist  of  certain  townships  named  :  and  that 
the  said  counties  should  be  formed  into  the  united  counties  of  Wellington, 
Waterloo  and  Grey,  of  which  union  Wellington  then  became  the  senior 
county  : 

That  the  district  council  of  Wellington,  before  the  transfer  of  said  district 
to  Waterloo  as  aforesaid,  under  the  power  given  to  them  by  10  &  ll  Vic, 
ch.  88,  had  incurred  a  debt  of  £20,000,  by  taking  £10,000  stock  in  the 
Guelph  and  Dundas  road,  and  constructing  a  part  of  said  road  to  the 
value  of  £10,000;  and  that  the  municipal  council  of  Waterloo,  under 
that  act  and  the  13  &  14  Vic,  ch.  133,  had  incurred  a  further  debt  of 
£20,000,  by  taking  £10,000  additional  stock,  and  expending  £10,000 
more  on  the  road  : 

That  for  securing  part  of  the  first  debt  the  said  district  council  of  Welling- 
ton issued  debentures  to  the  amount  of  £6,000,  bearing  interest ;  and 
for  securing  the  remainder  of  the  first  and  part  of  the  second  debt,  the 
municipal  council  of  Waterloo,  after  the  said  transfer,  issued  debentures 
for  a  further  sum  of  £6,000: 

That  by  said  14  &  15  Vic,  ch.  5,  in  view  of  a  dissolution  between  Waterloo 
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and  Wellington  and  Grey,  it  was  enacted  that  the  townships  of  Wilmot 
and  Wellesley  (with  others)  should  be  responsible  for  their  share  of  the 
debt  incurred  for  said  road,  in  proportion  to  their  assessments  for  1848 
relatively  to  those  of  the  other  portions  of  said  Wellington  District  for 
that  year  :  that  the  assessment  of  Wilmot  for  1848  was  £57,548  12s.,  and 
of  the  other  portions  of  said  district  £420,069  12s  : 

That  afterwards  the  union  between  Waterloo  and  Wellington  and  Grey  was 
dissolved  in  due  form  of  law  : 

That  after  such  dissolution  the  united  counties  of  Wellington  and  Grey  paid 
£6,000,  which  had  become  due,  in  part  satisfaction  of  said  debt  and  the 
interest  thereof : 

That  after  such  payment  the  union  between  Wellington  and  Grey  was  duly 
dissolved ;  and  just  before  such  dissolution  it  was  settled  and  determined 
between  the  municipal  council  of  Wellington  and  Grey,  and  the  provisi- 
onal municipal  council  of  Grey,  that  the  said  debt  should  become  the  debt 
of  Wellington  only,  and  be  paid  and  assumed  by  that  county  ;  and  that 
all  moneys  paid  by  Wellington  and  Grey  in  respect  thereof  should  become 
the  moneys  and  credits  of,  and  be  received  and  recoverable  by,  Wellington 
only — of  all  which  defendants  had  notice  : 

That  since  such  last  mentioned  dissolution  the  county  of  Wellington  paid 
£6,000,  before  then  due,  on  account  of  said  debt : 

That  of  the  said  sum  so  paid  by  Wellington  and  Grey  the  portion  to  be  paid 
by  defendants  (the  township  of  Wilmot),  according  to  the  statute,  was 

•  £3,000,  and  defendants,  although  requested,  had  not  paid  the  same :  that 
of  the  money  so  paid  by  Wellington  the  portion  to  be  paid  by  defendants, 
according  to  the  statute,  was  £3,000,  which  defendants,  although  re- 
quested, had  not  paid : 

That  after  WateHoo  was  set  off  from  Wellington  and  Grey,  and  before  the 
dissolution  between  Wellington  and  Grey,  the  latter  counties  became 
liable  to  pay  £6,000  for  money  which  had  before  then  become  due  in 
respect  of  said  debt  and  interest  thereon ;  and  that  under  the  said  settle- 
ment so  made  the  said  debt  became  the  debt  of  Wellington  only,  and 
Wellington  alone  became  entitled  to  receive  all  moneys  payable  by  defen- 
dants in  respect  thereof:  that  of  the  last  mentioned  sum  the  portion  to 
be  paid  by  defendants  amounted  to  £3,000,  which  defendants  had  not 
paid,  although  requested: 

That  after  the  dissolution  between  Wellington  and  Grey,  the  said  county  of 
Wellington  became  liable  to  pay  £6,000  in  respect  of  said  debt,  of  which 
sum  the  portions  to  be  paid  by  defendants  amounted  to  £3,000,  and 
although  requested  they  had  not  paid  the  same. 

Plea. — That  although,  under  14  &  15  Vic,  ch.  5,  the  townships  of  Wilmot, 
&c.,  were  to  be  responsible  for  their  share  of  said  debt,  as  in  the  declara- 
tion alleged,  &c.,  yet  before  the  county  of  Waterloo  was  set  apart  an 
arbitration  was  entered  into  between  Waterloo  and  Wellington  and  Grey, 
in  which  the  two  latter  counties  took  an  active  part,  for  the  adjustment 
and  settlement  of  the  proportion  of  any  debt  due  by  Wellington,  Waterloo, 
and  Grey,  which  it  might  be  just  that  said  county,  on  being  disunited, 
should  take  upon  itself,  with  the  times  of  payment,  and  for  determining 
the  amount  due  to  Wellington  for  the  said  road  debt,  according  to  the 
respective  assessment  rolls  for  1848  aforesaid,  and  the  times  of  payment 
thereof ;  whereby  it  was  awarded  that  Waterloo  should  be  relieved  from  all 
debts,  except  that  connected  with  said  road,  being  the  debt  sued  for,  which 
was  by  the  said  award  determined  at  the  sum  of  £3819,  to  be  paid  by 
Waterloo  as  the  debentures  issued  on  account  of  said  road  should  mature. 

Held,  on  demurrer,  plea  bad,  for  the  arbitration  relied  upon,  which  was 
held  under  the  14  &  15  Vic,  ch.  5,  sec  15,  could  not  extend  to  the 
debt  for  this  road  ;  and  the  arrangement  made  by  the  same  statute  as  to 
such  debt  could  not  be  interfered  with  or  altered  by  the  award,  even 
with  the  consent  of  the  plaintiffs. 

The  declaration  alleged,  in  substance,  that  by  the  statute 
8  Vic,  ch.  7,  relative  to  the  division  of  Upper  Canada  into 
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townships,  counties,  and  districts,  it  was  enacted  that  the 
county  of  Waterloo  should  consist  of  and  include  the  town- 
ships of,  &c. — naming,  the  several  townships,  among  which 
were  Wilmot,  Woolwich,  and  Welleslej — and  that  the  district 
of  Wellington  should,  for  judicial,  municipal,  and  other  pur- 
poses, include  and  consist  of  the  said  county  of  Waterloo  : 

That  by  the  12  Vic,  ch.  78,  abolishing  the  territorial 
divisions  of  Upper  Canada  into  districts,  it  was  enacted 
that  the  judicial  and  other  proceedings  and  property  of  the 
said  district  of  Wellington  should  be  transferred  to  the 
county  of  Waterloo  ;  and  that  the  said  county  of  Waterloo 
should,  for  all  purposes,  include  and  consist  of  the  town- 
ships of,  &c.,  including  Wilmot,  Woolwich,  and  Wellesley: 

That  by  the  14  &  15  Vic,  ch.  5,  intituled,  "  An  act  to 
make  certain  alterations  in  the  territorial  divisions  of  Upper 
Canada,"  it  was  enacted  that  Upper  Canada  should  be 
divided  into  certain  counties,  one  of  which,  named  the 
county  of  Wellington,  should  include  and  consist  of  the 
townships  of,  &c,  and  Pilkington,  which  last  mentioned 
township  was  by  the  said  last  mentioned  act  formed  of  that  part 
of  the  former  township  of  Woolwich  known  as  the  Pilkington 
tract :  another  of  which  counties,  named  the  county  of  Water- 
loo, should  include  and  consist  of  the  townships  of  *  *  , 
Wilmot,  Woolwich,  and  Wellesley ;  and  another  of  which 
counties,  named  the  county  of  Grey,  should  include  and 
consist  of  the  townships  of,  &c.,  and  that  the  said  three 
counties  should  be  formed  into  a  union  for  all  judicial 
purposes,  and  for  all  purposes  whatsoever,  except  for  the 
purposes  of  representation  in  the  provincial  parliament, 
under  the  name  of  the  United  Counties  of  Wellington, 
Waterloo,  and  Grey,  of  which  union  of  counties  the  said 
county  of  Wellington  thereby  then  became  the  senior  county. 

That  the  district  council  of  the  said  former  district  of 
Wellington,  previous  to  the  transfer  of  the  judicial  and 
other  proceedings  and  property  of  the  said  district  to  the 
former  county  of  Waterloo,  as  hereinbefore  mentioned,  did, 
with  a  view  to  the  construction  of  the  road  known  as  the 
Guelph  and  Dundas  road,  otherwise  known  as  the  Brock 
road,  incur  a  certain  amount  of  debt,  to  wit,  <£20,000,  pur- 
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suant  to  the  powers  granted  to  them  in  that  behalf  by 
the  10  &  11  Yic,  ch.  88,  by  taking  shares  in  the  capital 
stock  of  the  said  company  to  the  amount  of  .£10,000,  and 
also  by  constructing  a  portion  of  the  said  road,  to  the  value 
of  £10,000  : 

That  the  municipal  council  of  the  said  late  county  of 
Waterloo  did,  under  the  authority  of  the  said  last  mentioned 
act,  and  of  the  13  &  14  Yic,  ch.  133,  amending  the  same, 
with  a  view  to  the  construction  of  the  said  road,  incur  a 
further  amount  of  debt,  to  the  amount  of  £20,000,  by  taking 
further  shares  in  the  capital  stock  of  the  said  company  to 
the  amount  of  £10,000,  and  also  by  constructing  a  further 
portion  of  the  said  road  to  the  value  of  £10,000  ;  and  that, 
for  securing  part  of  the  said  first  mentioned  debt,  the  said 
district  council  of  the  said  district  of  Wellington  did,  previ- 
ous to  such  transfer  as  aforesaid  of  the  judicial  and  other 
proceedings  of  the  said  district  of  Wellington  to  the  former 
county  of  WaterloOj^^issue  debentures  to  the  amount  of  £9,000, 
bearing  interest  after  the  rate  of  six  per  cent,  per  annum ; 
and  that,  for  securing  other  parts  of  the  said  first  mentioned 
debt,  and  part  of  the  said  last  mentioned  debt,  the  municipal 
council  of  the  said  former  county  of  Waterloo  did,  after  such 
transfer  as  aforesaid,  issue  debentures  to  the  amount  of 
£6,000,  bearing  interest  after  the  aforesaid  rate  : 

That  by  the  said  statute  14  &  15  Yic,  ch.  5,  it  was 
enacted,  in  view  of  the  dissolution  of  the  union  between  the 
said  present  county  [of  Waterloo  and  the  said  counties  of 
Wellington  and  Grey,  that  the  townships  of  Waterloo, 
Wilmot,  Wellesley,  and  that  part  of  the  former  township 
of  Woolwich  not  included  in  the  present  township  of  Pilk- 
ington,  should  be  responsible  for  their  share  of  the  debt 
incurred  or  to  be  incurred  for  the  construction  of  the  said 
Guelph  and  Dundas  road,  so  also  otherwise  known  as  the 
Brock  road  as  aforesaid,  in  proportion  to  their  respective 
assessments  for  the  year  1848  relatively  to  the  correspond- 
ing assessments  of  the  other  portions  of  the  said  late  district 
of  Wellington  for  that  year,  and  should  have  a  lien  on  the 
road  for  the  amount  of  any  payments  they  might  be  called 
on  to  make  in  consequence  of  such  liability  : 
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That  the  assessment  of  the  said  township  of  Wilmot  for 
the  year  1848  was  <£57,548  12s.;  and  the  assessment  of  the 
other  portions  or  remainder  of  the  said  late  district  of  Wel- 
lington for  the  said  last  mentioned  year  was  .£420,069  12s. : 

That  afterwards,  and  before  the  commencement  of  this 
suit,  the  union  between  the  said  present  county  of  Waterloo 
and  the  said  counties  of  Wellington  and  Grey  was  dissolved 
in  due  form  of  law  : 

That  after  such  last  mentioned  dissolution  the  said  united 
counties  of  Wellington  and  Grey  paid  a  large  sum  of  money, 
to  wit,  ^6,000,  which  had  before  then  become  due  and  pay- 
able, in  part  satisfaction  of  the  said  debt  so  incurred  as 
aforesaid  for  the  construction  of  the  said  road,  and  the 
interest  thereof : 

That  after  such  last  mentioned  payment,  and  before  the 
commencement  of  this  suit,  the  union  between  the  said 
united  counties  of  Wellington  and  Grey  was  dissolved  in 
due  form  of  law ;  and  that,  just  before  the  dissolution  of  the 
union  of  the  said  counties  of  Wellington  and  Grey,  it  was 
settled  and  determined  between  the  municipal  council  of  the 
said  united  counties  of  Wellington  and  Grey  and  the  provisi- 
onal municipal  council  of  the  said  county  of  Grey,  according 
to  the  statute  in  that  behalf,  that  the  said  debt  and  deben- 
tures should  become  the  debt  of  the  said  county  of  Welling- 
ton only,  and  be  paid  and  assumed  by  the  said  county  of 
Wellington,  and  that  all  moneys  at  any  time  paid  by  the 
united  counties  of  Wellington  and  Grey,  for,  upon,  or  in 
respect  of  the  said  debt  or  debentures,  should  be  and  become 
the  moneys  and  credits  of  the  said  county  of  Wellington 
only,  and  be  received  and  recoverable  by  the  said  county 
of  Wellington  only,  of  all  which  facts  and  premises  the 
defendants,  before  the  commencement  of  this  suit,  had  notice  : 

That  since  such  last  mentioned  dissolution  of  the  union  of 
the  said  counties  of  Wellington  and  Grey,  and  before  the 
commencement  of  this  suit,  the  said  county  of  Wellington 
paid  a  large  sum  of  money,  to  wit,  £6,000,  which  had  before 
then  become  due  and  payable,  in  further  part  satisfaction  of 
the  said  debt  so  incurred  as  aforesaid  for  the  construction  of 
the  said  road,  and  interest  thereof; 
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That  of  the  said  sum  of  money  so  paid  by  the  said  united 
counties  of  Wellington  and  Grey  aforesaid,  the  portion  to 
be  paid  by  the  defendants,  according  to  the  statute  in  that 
behalf  as  aforesaid,  amounts  to  a  large  sum  of  money,  to 
wit,  the  sum  of  .£3,000  ;  and  that  defendants  have  not, 
although  often  requested  so  to  do,  paid  the  said  last  men- 
tioned sum  of  money,  or  any  part  thereof : 

That  of  the  said  sum  of  money  so  paid  by  the  said  county 
of  Wellington  as  aforesaid,  the  portion  to  be  paid  by  the 
defendants,  according  to  the  statute  in  that  behalf  as  afore- 
said, amounts  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£3,000 ;  and  that  the  defendants  have  not,  although  often 
requested  so  to  do,  paid  the  said  last  mentioned  sum  of 
money,  or  any  part  thereof  : 

That  after  the  county  of  Waterloo  was  set  off  from  the 
union  of  the  counties  of  Wellington,  Waterloo,  and  Grey, 
and  before  the  dissolution  between  the  remaining  united 
counties  of  Wellington  and  Grey,  the  said  united  counties 
of  Wellington  and  Grey  became  liable  to  pay  a  certain 
other  large  sum  of  money,  to  wit,  £6,000,  for  money  which 
before  then  had  become  due  and  payable,  of,  upon,  and  in 
respect  of  the  said  debt  so  incurred  as  aforesaid  for  the 
construction  of  the  said  road,  and  the  interest  thereof ;  and 
that  under  the  said  settlement,  so  made  between  the  munici- 
pal council  of  the  said  united  counties  of  Wellington  and 
Grey  and  the  provisional  municipal  council  of  the  said 
county  of  Grey  as  aforesaid,  the  said  debt  and  debentures 
became  the  debt  of  the  said  county  of  Wellington  only,  as 
aforesaid,  and  the  said  county  of  Wellington  alone  became 
and  is  entitled  to  receive  and  recover  all  moneys  payable  by 
the  defendants,  for,  upon,  and  in  respect  of  the  same  : 

That  of  the  said  last  mentioned  sum  of  money  which  ' 
so  became  payable  by  the  said  united  counties  of  Wellington 
and  Grey,  and  for  which  the  said  county  of  Wellington  is 
liable  as  aforesaid,  the  portion  to  be  paid  by  the  defendants, 
according  to  the  statute  in  that  behalf  as  aforesaid,  amounts 
to  a  large  sum  of  money,  to  wit,  .£3,000;  and  that  the 
defendants  have  not,  although  often  requested  so  to  do,  paid 
the  said  last  mentioned  sum  of  money,  or  any  part  thereof : 
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That  after  the  said  dissolution  of  the  union  between  the 
united  counties  of  Wellington  and  Grey,  and  before  the  com- 
mencement of  this  suit,  the  said  county  of  Wellington  became 
liable  to  pay  a  certain  other  large  sum  of  money,  to  wit, 
£6,000,  for  money  which  before  then  had  become  due  and 
payable,  upon  and  in  respect  of  the  said  debt  so  incurred 
as  aforesaid  for  the  construction  of  the  said  road,  and  the 
interest  thereof: 

That  of  the  said  last  mentioned  sum  of  money,  so  payable 
by  the  said  county  of  Wellington  as  aforesaid,  the  portion 
to  be  paid  by  the  defendants,  according  to  the  statute  in 
that  behalf,  as  aforesaid,  amounts  to  a  large  sum  of  money, 
to  wit,  X3,000 ;  and  that  the  defendants  have  not,  although 
often  requested  so  to  do,  paid  the  said  last  mentioned  sum 
of  money,  or  any  part  thereof. 

A  count  was  added  for  money  paid,  and  for  interest. 

Defendants  pleaded — 1.  Never  indebted. 

2.  That  although,  under  and  by  virtue  of  the  act  14  &  15 
Tic,  ch.  5,  of  the  parliament  of  this  province,  passed  during 
the  session  thereof  held  in  the  fourteenth  and  fifteenth  years 
of  Her  Majesty's  reign,  intituled,  "  An  act  to  make  certain 
alterations  in  the  territorial  divisions  of  Upper  Canada,'' 
the  townships  of  Waterloo,  Wellesley,  and  that  portion  of 
the  township  of  Woolwich  not  included  in  the  township  of 
Pilkington,  were  to  be  responsible  for  their  share  of  the  debt 
incurred  for  the  construction  of  the  Guelph  and  Dundas 
road,  in  proportion  to  their  respective  assessments  for  the 
year  1848  to  the  corresponding  assessments  of  the  other 
portions  of  the  late  district  of  Wellington  for  that  year,  as 
the  plaintiffs  have  in  their  declaration  alleged,  which  said 
debt  now  sought  to  be  recovered  is  identical  with  the  said 
debt  so  to  be  apportioned  as  aforesaid ;  and  that,  by  the 
said  recited  act,  the  said  townships  of  Waterloo,  Wilmot, 
Wellesley,  and  Woolwich,  and  the  township  of  North  Dum- 
fries, were  made  to  compose  the  county  of  Waterloo,  and 
were  united  to  the  counties  of  Wellington  and  Grey  for  mu- 
nicipal and  judicial  purposes,  as  in  the  said  act  provided, 
until  the  said  counties  should  be  separated  in  due  course  of 
law.  And  the  defendants  further  say,  that  before  the  said 
county  of  Waterloo  was  set  apart,  as  by  the  said  act  is  pro- 
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vided,  an  arbitration  was  had  and  entered  into  between  the 
said  county  of  Waterloo  and  the  said  united  counties  of 
Wellington  and  Grey,  in  which  the  said  united  counties  of 
Wellington  and  Grey  took  an  active  part,  for  the  adjustment 
and  settlement  of  the  proportion  of  any  debt  due  by  the 
said  united  counties  of  Wellington,  Waterloo,  and  Grey, 
and  which  it  might  be  just  that  the  said  county,  on  its  being 
disunited  from  such  union,  should  take  upon  itself,  with  the 
time  or  times  of  payment  thereof,  and  for  determining  the 
amount  due  to  the  county  of  Wellington  for  the  Guelph  and 
Dundas  road  debt,  according  to  the  respective  assessment 
rolls  for  the  year  1848,  as  aforesaid,  and  the  time  or  times 
of  payment  thereof,  whereby  it  was  awarded  that  the  county 
of  Waterloo  should  be  relieved  from  the  payment  of  all  debts, 
except  that  connected  with  [the  Guelph  and  Dundas  road 
(which  is  the  debt  hereby  sought  to  be  recovered),  which 
was  by  the  said  award  determined  at  the  sum  of  £3,819, 
upon  the  basis  of  tlie  comparative  assessments  for  the  year 
1848,  to  be  paid  by  the  county  ©f  Waterloo  as  the  deben- 
tures issued  on  account  of  the  said  Guelph  and  Dundas 
road  shall  from  time  to  time  mature. 

The  plaintiff  took  issue  on  both  pleas,  and  also  demurred 
to  the  second  plea,  on  the  following  grounds  : 

1.  For  that  it  appears  that  the  county  of  Waterloo  was  not 
nor  is  liable  for  the  moneys  in  the  declaration  claimed. 

2.  For  that  no  reason  is  given  why  the  defendants  should 
not  pay  the  said  moneys. 

3.  For  that  the  award  mentioned  is  void,  and  contrary  to 
the  said  act  of  parliament  of  this  province  intituled,  "  An 
act  to  make  certain  alterations  in  the"  territorial  divisions 
of  Upper  Canada,"  in  the  said  second  plea  mentioned. 

4.  For  that  the  plea  attempts  to  establish  a  different  lia- 
bility from  that  mentioned  in  and  created  by  the  said  act 
of  parliament. 

5.  For  that  the  plea  shews  that  the  claims  in  the  declara- 
tion mentioned  were  not  adjudicated  upon  or  settled  by  the 
award. 

6.  For  that  the  plea  amounts  to  a  plea  of  never  indebted, 
and  sets  forth  matter  of  evidence  only. 

Wilson^  Q.  C,  for  the  demurrer ;  Irving,  contra. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  demurrer  is  to  the  second  plea.  The  defendants 
gave  no  note  of  exceptions  to  the  sufficiency  of  the  declara- 
tion ;  and  the  only  question  therefore  into  which  we  can  be 
called  upon  to  enter  is,  whether  the  plea  is  a  good  answer 
to  the  plaintiffs'  statement  of  their  cause  of  action. 

In  the  declaration  the  plaintiffs  assert  a  legal  liability  of 
the  township  of  Wilmot  to  pay  to  the  county  of  Wellington 
a  sum  of  money  as  its  proportion  of  the  debt  incurred  on 
account  of  the  Guelph  and  Dundas  road,  and  they  rest  their 
claim  upon  the  8th  clause  of  the  statute  14  &  15  Vic,  ch.  5, 
which  imposes  this  burthen  upon  the  township  of  Wilmot, 
and  which  directs  also  upon  what  principle  of  computation 
the  amount  of  liability  shall  be  ascertained. 

The  defendants,  not  questioning,  as  they  might  have  done 
by  demurring,  whether  the  claim  which  the  plaintiffs  set  up 
results  in  law  from  the  facts  and  proceedings  which  they 
have  stated,  defend  themselves  against  the  plaintiffs'  action 
by  setting  up  an  award  made  between  the  county  of  Water- 
loo, when  it  was  about  separating  from  the  counties  of 
Wellington  and  Grey,  and  those  counties  which  were  still 
to  remain  united ;  and  we  must  take  them  to  mean  by  this 
plea  that  this  award  has  made  such  a  change  in  the  rights 
and  liabilities  of  the  respective  parties  to  this  action,  that 
the  county  of  Wellington,  in  consequence  of  the  award,  can 
no  longer  sustain  such  an  action  as  the  present — that  is, 
an  action  holding  the  township  of  Wilmot  legally  liable 
to  the  county  of  Wellington  for  a  sum  of  money ;  though 
they  do  not  deny  that  in  the  absence  of  such  an  award 
the  plaintiffs'  action  could  have  been  sustained. 

Why  and  how  the  award  is  fatal  to  the  plaintiffs'  recovery 
against  the  defendants  we  are  not  informed  in  the  plea  ;  but 
the  defendants  have  contended  in  the  argument  that  the 
effect  of  the  award  which  they  have  stated  in  the  plea  is  to 
shift  the  liability  from  the  townships  upon  which  it  was  im- 
posed by  the  8th  clause  of  14  &  15  Vic,  ch.  5,  to  the  county 
of  Waterloo,  which  they  maintain  is  now  liable  under  the 
award  to  the  county  of  Wellington  for  the  portions  of  the 
debt  due  by  the  townships  which  are  made  responsible  by 
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that  clause ;  and  that  the  amount  which  the  county  of 
Wellington  can  claim  can  "be  no  other  than  the  exact  sum 
awarded — namely,  ^3819 — to  be  paid  by  the  county  of 
Waterloo  as  the  debentures  shall  mature.  It  is  urged,  as 
.we  understand,  by  the  defendants,  that  if  the  county  of 
Wellington  has  any  claim  for  the  portion  of  the  debt  which 
the  statute  makes  the  township  of  Wilmot  liable  to  contri- 
bute, it  can  only  be  a  claim  upon  the  county  of  Waterloo, 
and.  such  claim  as  to  amount  and  terms  of  payment  as  is 
settled  by  the  award. 

But  if  we  admit,  which  the  plea  in  effect  does,  that  if  no 
such  award  had  been  made  the  plaintiffs  could  have  sustained 
their  action,  it  is  clear,  we  think,  that  the  right  of  action 
cannot  have  been  defeated  or  interfered  with  by  this  award. 
There  was  no  authority  given  by  any  statute  for  entering 
into  an  arbitration  respecting  the  apportionment  of  this 
road  debt.  On  the  contrary,  there  was  no  room  left  for 
an  arbitration  on  that  subject,  for  the  legislature,  by  the 
8th  clause,  had  made  a  special  provision  respecting  that 
debt,  which  left  nothing  unsettled.  The  enactment  is  clear 
and  positive  ;  not  that  the  county  of  Waterloo,  as  a  county, 
should  have  any  thing  to  pay  on  account  of  that  debt,  but 
that,  with  a  certain  exception,  the  townships  which  compose 
that  county  should  contribute  ;  and  the  statute  directs  also 
how  the  amount  which  they  shall  contribute  shall  be  estima- 
ted ;  giving  a  rule  which  enables  any  one,  with  the  assess- 
ment rolls  for  1848  before  him,  to  compute  it  to  a  farthing. 

As  to  all  other  debts  which  were  due  by  the  union  of  the 
counties  before  the  separation,  the  7th  clause  of  the  same 
statute,  referring  to  the  15th  clause  of  12  Vic,  ch.  78,  had 
made  provision  for  an  adjustment  of  them  by  arbitration,  in 
case  the  municipal  council  of  the  united  counties  and  the 
provisional  council  of  the  county  about  to  separate  could  not 
settle  the  matter  by  agreement.  But  as  regards  the  debt 
for  the  Guelph  and  Dundas  road,  there  could  have  been  no 
failure  of  the  councils  to  come  to  an  agreement,  for  they 
had  nothing  to  agree  about.  The  statute  had  settled  the 
matter  precisely  and  finally,  and  there  could  be  no  neces- 
sity and  was  no  authority  for  an  arbitration.    The  arrange- 
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ment  made  in  this  respect  by  the  legislature  is  one  in  which 
the  rate-payers  in  the  several  localities  are  interested,  and 
the  county  councils  were  not  at  liberty  to  supersede  it  by 
entering  into  an  arbitration  respecting  it  with  a  view  to 
altering  the  arrangement,  either  as  to  the  amount  or  other- 
wise, by  an  award. 

The  plea  states  that  the  united  counties  of  Wellington 
and  Grey  took  an  active  part  in  the  arbitration  spoken  of; 
and  this,  we  suppose,  is  stated  under  the  idea  that  the 
plaintiffs  in  this  suit,  the  Municipal  Council  of  Wellington, 
can  and  will  be  held  bound  by  their  voluntary  submission, 
though  such  an  arbitration  may  not  have  been  called  for  or 
authorised  by  the  statute.  But  these  are  corporations  for 
the  purposes  of  government,  and  they  are  not  at  liberty  to 
adopt  proceedings,  not  only  unsanctioned  by  law,  but  tend- 
ing to  unsettle  what  the  law  has  settled.  They  cannot  set 
up  an  arrangement  made  by  themselves,  or  through  arbitra- 
tors of  their  appointment,  as  a  substitute  for  a  settlement 
which  has  been  made  by  act  of  parliament ;  and,  besides, 
the  plea  does  not  expressly  state  that  this  matter  of  the 
road  debt  was  in  point  of  fact  included  in  the  submission. 
For  the  purpose  of  adjusting  the  other  debts  an  arbitration 
was  proper  and  necessary,  and  was  expressly  sanctioned  by 
the  statutes  ;  and  as  regarded  those  other  debts  the  counties 
of  Wellington  and  Grey  might  well  take  an  active  part, 
though  for  all  that  appears  they  might  have  taken  an  active 
part  in  preventing  the  award  extending  to  the  road  debt,  for 
which  the  statute  itself  had  made  such  a  provision  as  it  is 
evident  from  the  words  used  in  the  end  of  the  8th  clause  was 
designed  to  exclude  that  particular  debt  from  being  adjusted 
by  arbitration. 

For  these  reasons  the  plea,  resting  as  it  does  upon  the 
alleged  award,  constitutes  no  defence  to  the  action,  on  what- 
ever other  grounds  the  plaintiffs'  cause  of  action  might  have 
been  resisted ;  and  we  therefore  give  judgment  for  the  plain- 
tiffs upon  the  demurrer. 

Judgment  for  plaintiffs,  on  demurrer. 
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The  Municipal  Council  op  the  County  op  Wellington 
V.  The  Municipality  op  the  Township  op  Wilmot. 

Id.  v.  The  Municipality  op  the  Township  op  Wellesley. 

Guelph  and  Dundas  Road — Liability  of  Wilmot  and  Wellesley  for  debt  con- 
tracted for  such  road — Right  of  action  by  County  of  Wellington — Recovery  of 
interest  on  money  paid  for  interest. 

Where  principal  and  interest  is  paid  for  another,  interest  may  be  recovered 
on  the  whole  payment. 

Held,  that  under  the  14  &  15  Vic,  ch.  5,  sec.  8,  and  12  Vic,  eh.  78,  sec. 
15,  the  county  of  Wellington  might  maintain  actions  against  the  town- 
ships of  Wilmot  and  Wellesley  respectively,  for  moneys  paid  on  account 
of  the  Guelph  and  Dundas  Road,  as  well  by  the  united  counties  of  Wel- 
lington and  Grey  before  the  dissolution,  as  by  Wellington  afterwards. 

As  to  the  first  mentioned  payments,  the  12  Vic,  ch.  78,  sec.  15,  must  be 
taken  to  allow  such  a  recovery,  notwithstanding  the  technical  rule  of  law 
against  assignment  of  debts. 

Held,  also,  that  on  the  special  count  any  part  of  the  debt  actually  due  for 
such  roads  might  be  recovered,  though  it  had  not  yet  been  paid. 

Qucere,  whether  the  county  could  have  enforced  payment  by  levying  a  rate 

•  on  these  townships. 

The  by-laws  for  contracting  such  debt  having  been  passed  by  the  District 
of  Gore  before  the  12  Vic,  ch.  81, — held,  that  it  was  not  necessary  that 
such  by-laws  should  impose  a  special  rate,  as  required  by  that  act. 

The  special  pleadings  in  these  cases  are  set  out  in  the 
report  of  the  demurrer  to  the  second  plea,  ante,  page  Tl. 

In  both  cases  the  declaration  contained  a  count  for  money 
paid,  and  a  count  for  interest ;  and  in  each  case,  besides  the 
plea  demurred  to,  the  defendants  pleaded  that  they  never 
were  indebted  in  manner  and  form,  &c. 

Upon  the  trials,  which  took  place  at  Guelph,  before 
Hag  arty,  J.,  a  statement  was  handed  in,  shewing  the 
amount  of  liability  of  the  townships  respectively,  according 
to  the  8th  clause  of  this  act. 

The  award  set  out  in  the  second  plea  was  produced.  It 
was  not  among  the  papers  returned  with  the  records,  but 
was  assumed  by  the  court  to  be  correctly  set  out  in  the  plea. 
It  was  made  on  the  12th  of  January,  1853. 

It  was  proved  that  part  of  the  moneys  claimed  in  each 
suit,  though  it  had  fallen  due  at  the  time  of  bringing  this 
action,  had  not  yet  been  paid  by  the  county  of  Wellington. 
This  amount  in  each  case  was  stated  separately  from  the 
amount  that  had  been  actually  paid. 

No  part  of  the  debt  incurred  for  the  construction  of  the 
road  had  been  paid  from  the  tolls  received  ;  they  had  never 
equalled  the  expenses  of  keeping  up  the  road. 
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The  by-laws  passed  by  the  Municipal  Council  of  the  Dis- 
trict of  Gore,  on  the  16th  of  December,  1847,  and  7th  of 
November,  1848,  which  authorised  together  the  raising  of 
£10,000  by  way  of  loan,  to  be  applied  in  taking  stock  and 
in  constructing  the  road,  did  not  impose  any  special  rate  for 
paying  the  principal  or  interest  of  the  debentures ;  but 
merely  provided  that  the  loan  should  be  raised  on  the  credit 
of  the  District  of  Wellington,  and  of  the  tolls  to  be  imposed 
upon  the  road. 

It  was  objected  in  each  case  upon  the  trial  : 
1st.  That  the  action  was  not  maintainable,  for  that  the 
township  was  not  by  law  made  liable  to  the  county  of  Wel- 
lington. 

2nd.  That  the  by-laws  were  invalid,  because  they  made  no 
provision  for  a  special  rate  to  pay  the  debt  and  interest, 
and  consequently  neither  the  counties  nor  any  township 
ever  were  legally  liable,  or  could  be  made  liable  to  pay  the 
debt  incurred  under  such  by-laws. 

Brd.  That  there  should  have  been  special  rates  for  this 
special  purpose,  and  that  the  defendants  could  not  be  made 
liable  for  payments  made  out  of  the  general  funds  of  the 
county. 

4th.  That  at  any  rate  the  defendants  (the  Township  Mu- 
nicipality) could  only  be  liable  to  the  amount  of  the  sums 
actually  paid  by  the  county  of  Wellington,  and  not  for  any 
amount  due  but  not  yet  paid. 

5th.  That  the  award  put  in  constituted  a  good  defence  to 
this  action.  This  objection,  it  will  be  seen,  is  disposed  of 
by  the  judgment  given  upon  the  demurrer,  ante,  page  71. 

A  verdict  was  taken  in  each  case  for  the  whole  amount 
claimed,  excepting  the  interest  claimed  upon  money  paid  for 
interest  due  upon  the  debentures,  and  leave  was  given  to  each 
party  to  apply  to  the  court,  upon  which  application  the  fol- 
lowing rules  were  granted : — 

The  verdict  in  the  case  against  the  township  of  Welles* 
ley  was  for  the  plaintiffSj  for  £366  8s.  Id. 

Cameron^  Q.  C,  for  defendants,  obtained  a  rule  nisi  to 
reduce  it  to  £338  lis.  8d.,  or  to  such  other  sum  as  the 
court  should  think  right ;  and  for  a  new  trial  for  excessive 
damages,  and  on  account  of  an  alleged  miscalculation  by 
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the  plaintiffs'  witnesses  in  stating  the  amount  of  the  plain- 
tiffs' claim,  the  same  sum  being  twice  charged  in  the  plain- 
tiffs' account  put  in  at  the  trial. 

Wilson,  Q.  C,  for  the  plaintiffs,  obtained  a  cross  rule  to 
add  £16  18s.  7d.,  which  was  struck  out  at  the  trial,  on  the 
objection  that  the  plaintiffs  could  not  be  allowed  to  recover 
interest  upon  such  money  as  they  had  paid  for  interest 
chargeable  against  the  defendants,  because  that  would  be 
in  effect  allowing  compound  interest.  He  cited  upon  this 
point  Petre  v.  Duncombe,  15  Jur.  86. 

In  the  case  against  the  township  of  Wilmot,  the  verdict 
was  for  <£883  7s.  2d.,  and  the  plaintiffs'  rule  was  to  increase 
the  verdict  by  adding  to  it  £39  19s.  6d.,  being  the  amount 
of  interest  upon  interest  paid  by  the  plaintiffs  for  the  defen- 
dants, and  disallowed  at  the  trial,  but  with  leave  reserved  to 
the  plaintiffs  to  move  to  have  the  same  added  to  the  verdict. 

And  the  defendants  obtained  a  rule  on  the  plaintiffs  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  the  defendants,  or  a  nonsuit,  upon  leave 
reserved  at  the  trial;  or  why  the  verdict  should  not  be 
reduced  to  .£808  Os.  lOd.,  or  such  other  sum  as  the  court 
should  deem  just,  on  leave  reserved  at  the  trial ;  or  why  a 
new  trial  should  not  be  had,  on  the  ground  that  the  damages 
were  excessive,  and  on  account  of  a  miscalculation  by  the  plain- 
tiffs' witnesses  of  the  amount  of  the  claim,  the  same  sum  being 
twice  charged  in  the  plaintiffs'  account  put  in  at  the  trial. 

The  arguments,  and  the  statutes  referred  to,  sufficiently 
appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs'  rule  for  adding  to  the  verdict  the  dis- 
allowed interest  ought,  we  think,  to  be  made  absolute 
in  each  case,  if  it  be  the  opinion  of  the  court  that  the 
plaintiffs  are  entitled  to  maintain  their  action  against  the 
defendants ;  because,  when  one  person  pays  for  another  the 
principal  and  interest  of  a  debt  which  such  other  person 
owes  to  a  third  party,  the  whole  sum  stands  on  the  same 
footing  as  money  paid  by  one  on  account  of  the  other,  and 
should  all  draw  interest  alike. 

But  the  first  point  to  be  determined  is  whether  the  plain- 
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tiffs  are  entitled  to  recover  for  any  thing,  wliich  question  is 
open  to  us  upon  the  plea  of  never  indebted. 

As  to  tlie  first  and  principal  objection  ;  it  raises  the  ques- 
tion Tvhether  the  declaration  states  a  good  cause  of  action 
by  the  plaintiffs  against  the  defendants  to  any  extent,  for 
the  statements  in  the  declaration  were  made  out  by  the  evi- 
dence and  the  statutes  referred  to.  This  depends  upon  the 
provisions  of  several  acts  of  the  Provincial  Parliament,  which 
we  are  bound  to  notice,  and  chiefly  upon  the  8th  clause  of 
the  14  &  15  Yic,  ch.  5,  which  enacts,  "  that  the  townships 
of  Waterloo,  Wilmot  and  Wellesley,  and  that  portion  of  the 
present  township  of  AVoolwich  not  included  in  the  new  town- 
ship of  Pilkington,  shall  he  responsible  for  their  share  of  the 
debt  incurred  or  to  be  incurred  for  the  construction  of  the 
Guelph  and  Dundas  Hoad,  in  proportion  to  their  respective 
assessments  for  1848,"  &c.,  "  and  shall  have  a  lien  on  the 
road  for  the  amount  of  any  payments  they  may  be  called  on 
to  make  in  consequence  of  such  liability." 

There  was  no  attempt  on  the  argument  to  deny  that  the 
township  sued  in  each  case  was  legally  liable  to  pay  its  pro- 
portion of  the  debt  referred  to.  Upon  that  point,  indeed, 
the  act  is  express,  and  leaves  no  room  for  doubt.  But  upon 
other  points  in  the  case  the  arguments  took  a  wide  range. 
Taking  the  case  against  the  township  of  Wilmot,  the  de- 
fendants have  insisted  that,  though  they  cannot  deny  their 
legal  liability,  yet : 

1st.  It  is  not  a  liability  that  can  be  enforced  in  an  action 
at  law. 

2nd.  That  even  if  it  could  be  so  enforced,  yet  these  plain- 
tiffs, the  Municipal  Council  of  the  county  of  Wellington,  are 
not  the  parties  entitled  to  sue. 

3rd.  That  if  they  were,  yet  that  they,  the  Municipality  of 
Wilmot,  are  not  the  parties  against  whom  the  action  should 
be  brought. 

4th.  And  it  is  also  contended  that,  at  any  rate,  there  can 
be  no  recovery  in  this  action  in  respect  of  any  sum  beyond 
what  the  county  of  Wellington  had  actually/  paid  on  account 
of  the  debt  and  interest  before  they  brought  this  action. 

Now  as  to  the  first  point — whether  the  liability  imposed  by 
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the  eiglith.  clause  can  be  made  the  subject  of  an  action  at 
law — there  is  nothing  in  the  clause  or  in  the  statute,  it  is 
true,  which  gives  such  an  action  in  express  terms.  But  the 
county  has  a  general  capacity  to  sue  and  the  township  to  be 
sued,  and  the  statute  creates  a  debt  which  it  cannot  be  de- 
nied would  on  general  principles  be  a  legal  ground  of  action  ; 
and,  supposing  these  to  be  the  proper  parties,  an  action 
must  lie,  unless  some  other  means  of  enforcing  the  demand 
is  provided  by  statute,  and  unless  we  can  hold  that  the 
party  having  the  claim  is  confined  to  such  method  of  pro- 
ceeding. 

This  is  not  a  case  coming  under  the  statute  12  Yic,  ch. 
78,  sec.  15,  for  that  applies  only  to  debts  due  from  a  junior 
county  to  the  county  or  counties  from  which  it  has  been  dis- 
united, whereas  this  is  a  debt  due  from  a  township.  We 
have  looked  over  all  the  statutory  provisions,  as  well  those 
respecting  our  municipal  corporations  as  those  respecting 
the  levying  rates  and  assessments,  and  we  find  nothing  that 
we  can  say  controls  the  remedy  by  action,  which  would 
ordinarily  arise  from  such  a  provision  as  that  contained  in 
the  eighth  clause  of  14  &  15  Yic,  ch.  5.  The  two  by-laws 
which  authorised  the  loan,  and  thus  laid  the  foundation  of 
the  debt  referred  to  in  the  eighth  clause,  were  passed  by  the 
District  Council  of  Gore  under  the  first  municipal  council 
act  4  &  5  Vic,  ch.  10,  which  act  did  not  require  that  by- 
laws for  raising  a  loan  should  impose  a  special  rate  in  addi- 
tion to  all  other  rates  for  paying  the  debt  and  interest. 

Neither  did  the  statute  10  &  11  Yic,  ch.  88,  sec.  32, 
which  authorised  the  District  of  Wellingtoji  to  take  stock  in 
the  Guelph  and  Dundas  Road,  or  to  borrow  money  to  pay 
for  it,  require  any  such  special  rate  to  be  imposed.  It  sim- 
ply allowed  the  District  to  borrow  the  money  on  the  credit 
of  the  District.  So  we  cannot  say  that  the  by-laws  passed 
in  1847  and  1848,  which  authorised  the  money  to  be  raised  by 
loan  upon  the  credit  of  the  District,  and  of  the  tolls  to  be  im- 
posed on  the  road,  were  contrary  to  the  law  as  it  then  stood. 
They  are  not  void  for  not  conforming  to  conditions  which 
were  first  imposed  by  the  subsequent  statute  12  Yic,  ch.  81, 
sees.  175-179. 
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But  the  fact  that  no  special  rate  was  imposed  by  those 
by-laws  for  paying  off  the  loan,  renders  inapplicable  several 
clauses  in  the  late  statutes  which  i^egard  the  collection  of 
such  rates  in  the  case  of  alterations  made  in  the  territorial 
divisions  ;  and  it  seems  to  us  not  easy  to  find  in  any  of 
the  statutes  a  clear  authority  for  any  county  council  levy- 
ing or  causing  to  be  levied  within  a  particular  township  a 
rate  for  the  purpose  of  paying  the  interest  or  principal  of 
debentures  for  which  the  county  is  bound,  and  to  which  debt 
such  township  is  liable  to  contribute,  but  for  the  payment  of 
which  debentures  or  other  debt  no  special  rate  has  been 
imposed. 

On  this  point  we  refer  to  12  Yic,  ch.  78,  sec.  15  ;  12 
Vic,  ch.  81,  sees.  176,  177,  179;  14  &  15  Vic,  ch.  5,  sees. 
7,  8,  16;  14  &  15  Vic,  ch.  109,  sees.  18,  19,  20,  22 ;  and 
16  Vic,  ch.  182,  sees.  34,  39,  as  bearing  more  or  less  on 
the  subject,  especially  the  12  Vic,  ch.  81,  sec.  176  ;  14  & 
15  Vic,  ch.  109,  sees.  18,  19,  and  16  Vic,  ch.  182,  sees. 
34,  39.  We  do  not  doubt  the  power  of  the  municipality  of 
the  township  to  levy  by  rate  whatever  amount  it  might  be 
necessary  for  them  to  raise  in  order  to  fulfil  the  obligation 
thrown  upon  them  by  the  8th  clause  of  14  &  15  Vic,  ch. 
8  ;  but  that  is  not  the  question  here.  We  see  that  the  town- 
ships in  these  cases  have  desired  to  avoid  the  payment,  and 
the  legislature  never  meant  to  leave  the  county,  which  is 
liable  upon  the  debentures  in  the  first  instance,  to  depend 
upon  the  willingness  of  townships  to  carry  out  the  provisions 
of  the  act. 

When  we  say  that  the  statutes  do  not  to  our  minds  con- 
tain a  clear  authority  that  could  be  used  in  this  case  by  the 
county  council  for  levying  or  directing  to  be  levied  by  rate 
such  sum  as  may  be  due  to  them  from  the  township  of  Wil- 
mot  under  the  eighth  clause,  we  do  not  wish  to  be  under- 
stood as  expressing  a  confident  opinion  that  such  a  course  is 
not  open  to  them.  Perhaps  we  should  feel  ourselves  safe  in 
holding  that  it  is ;  but  if  it  were,  still  we  do  not  consider 
that  that  would  disable  the  county  having  the  claim  from 
enforcing  the  payment  of  so  clear  a  debt  by  action.  Al- 
though in  the  eighth  clause  nothing  happens  to  have  been 
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said  about  the  manner  of  enforcing  payment  of  tlie  debt 
which  it  created,  yet  there  are  clauses  in  several  statutes 
which  shew  that  in  similar  cases  the  legislature  did  look  to 
the  mode  of  enforcing  payment  by  action  as  the  proper 
remedy.  Yfe  refer  to  12  Vic,  ch.  78,  sec.  15;  14  &  15 
Yic,  ch.  5,  sec.  7,  and  14  &  15  Yic,  ch.  109,  sees.  19.  20. 

On  these  grounds  we  think  the  claim,  under  the  eighth 
clause,  may  be  enforced  by  action. 

Then  as  to  the  second  point,  which  is  the  proper  party 
to  sue.  It  is  possible  that  the  legislature  intended  by  the 
eighth  clause  to  enable  the  holders  of  the  debentures  to  sue 
the  municipalities  of  the  townships  mentioned  in  it,  and  it 
might  be  urged  that  this  is  really  the  effect  of  the  clause, 
but  we  do  not  think  it  is. 

•  The  provisions  contained  in  these  clauses  of  the  municipal 
acts,  which  guard  the  interests  of  the  holders  of  debentures, 
in  cases  where  alterations  have  been  made  in  territorial 
arrangements  by  disuniting  counties  or  otherwise,  shew  that 
the  legislature  did  not  legislate  upon  the  subject  in  that 
spirit. 

They  have  always  evidently  intended  to  leave  the  holders 
of  debentures  upon  better  ground  than  by  making  it  neces- 
sary for  them  to  split  their  demand,  and  pursue  a  remedy 
against  a  fraction  of  the  former  municipalities  which  gave 
them  the  security  they  hold.  Whether  the  holders  of  the 
debentures  in  this  case  could  or  could  not  sue  the  township 
of  Wilmot  for  its  share  of  the  debt  under  the  eighth  clause, 
they  certainly  are  under  no  necessity  of  doing  so,  but  need 
look  no  further  than  to  the  county  of  Wellington,  which  is 
liable  to  them  for  the  whole  amount,  and  must  pursue  its 
own  remedy  for  contribution  against  the  inhabitants  of  those 
other  portions  of  the  county  which  are  bound  by  law  to  con- 
tribute. 

Assuming,  as  we  do,  that  an  action  may  be  brought  by 
the  municipality  liable  upon  the  debentures  in  the  first 
instance,  we  do  not  see  on  what  ground  it  can  be  maintained 
that  the  county  of  Wellington  is  not  the  proper  county  to  sue. 
The  justice  of  the  case  is  plain,  and  it  would  be  unfortu- 
nate if  any  technical  difficulty  prevented  the  carrying  out 
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the  arrangements  made  between  the  counties  of  Wellington 
and  Grey  when  they  separated,  and  which  no  doubt  have 
been  acted  upon  since  by  both  in  good  faith.  We  mean  the 
arrangement  made,  as  we  suppose,  under  the  15th  clause  of 
12  Vic,  ch.  78,  under  which,  as  is  set  forth  in  the  declara- 
tion, it  was  agreed  between  the  counties  of  Wellington  and 
Grey,  when  they  were  about  to  be  disunited — or  rather  be- 
tween the  actual  council  of  the  united  counties  and  the  pro- 
visional council  of  Grey — that  this  debt  for  the  road  and 
the  debentures  issued  on  account  of  it  should  become  the 
sole  debt  of  the  county  of  Wellington,  and  should  be  paid 
by  that  county ;  and  that  the  payments  made  by  these  two 
counties,  while  united,  should  go  to  the  credit  of  the  county 
of  Wellington  only,  and  should  be  recoverable  by  it. 

The  county  of  Wellington  claims  in  this  action  to  be  re-paid 
by  the  township  of  Wilmot  its  proportion,  estimated  as  di- 
rected by  the  eighth  clause  of  14  &  15  Vic,  ch.  5,  of  the 
payments  on  account  of  the  road  debt  and  interest  which 
the  united  counties  of  Wellington  and  Grey  had  made  before 
their  dissolution,  as  well  as  of  the  money  afterwards  paid  on 
the  same  account  by  the  county  of  Wellington.  For  the 
latter  part  of  the  demand  the  claim  of  the  county  of  Wel- 
lington to  sue  seems  undeniable ;  but  it  is  objected,  as  re- 
gards the  amount  paid  by  Wellington  and  Grey  while 
united,  that  the  county  of  Wellington  cannot  be  allowed  to 
sue  alone  by  virtue  of  the  settlement  alleged  to  have  been 
made  between  the  two  counties,  for  that  would  be  proceeding 
upon  the  assignment  of  chose  in  action  so  far  as  regarded 
the  portion  of  the  payment  that  had  been  advanced  by  the 
county  of  Grey — that  is,  levied  upon  the  rate-payers  of  that 
county — while  it  formed  one  of  the  two  united  counties.  We 
think,  however,  that  it  was  competent  to  the  counties,  under 
the  authority  of  the  statute  referred  to,  to  make  such  a 
transfer  of  debts  and  credits.  It  was  an  equitable  compro- 
mise, such  as  the  act  seems  to  sanction  and  render  legal. 

The  county  of  Grey  might,  after  its  separation,  have  been 
made  to  pay  a  proportion  of  that  debt  to  the  senior  county, 
which  senior  county  was  in  the  first  instance  bound  to  the 
full  extent  to  the  holders  of  debentures,  though  they,  the 
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holders  of  debentures,  were,  not  deprived  of  their  recourse 
against  all  that  were  originally  bound  by  them.  In  the 
adjustment  of  liabilities,  which  was  to  precede  the  separa- 
tion, it  might  be  found,  as  between  the  counties  themselves, 
a  just  and  sensible  arrangement  to  make,  (and  we  should 
assume  that  it  was,)  that  the  county  of  Wellington,  within 
which  the  road  in  question  was,  should  assume  the  whole 
debt,  and  receive  the  benefit  of  all  payments  that  had  been 
made  ;  in  other  words,  have  the  same  right  to  claim  re- 
imbursement from  the  townships  liable  to  contribute  to  these 
payments  as  the  united  counties  would  have  had.  The 
municipal  acts  permitting  such  adjustment  should  receive 
such  a  construction  as  will  give  full  effect  to  such  arrange- 
ments, and  we  think  we  should  look  upon  any  technical  rule 
of  the  common  law  against  assignments  of  choses  in  action 
as  impliedly  abrogated  by  the  legislature  in  such  cases,  if 
its  application  would  defeat  the  object  of  the  agreement 
made  under  the  sanction  of  the  statute.  It  is  a  rule  which 
is  in  substance  and  effect  to  a  great  extent  disregarded  by 
courts  both  of  law  and  equity. 

In  our  opinion  the  county  of  Wellington,  under  the  agree- 
ment set  out,  has  a  legal  claim  to  sue  for  the  whole. 

But  it  is  objected,  thirdly,  that  they  have  not  a  right  of 
action  for  any  part  of  the  demand  against  the  township  of 
Wilmot,  for  that  that  township  is  liable  only  to  the  county 
of  Waterloo,  of  which  it  forms  a  part,  and  that  the  claim  of 
the  county  of  Wellington  is  against  the  county  of  Waterloo, 
which  should  be  made  to  pay  the  money  and  collect  it  from 
the  townships  in  the  eighth  clause. 

We  think  that  objection  was  well  answered  in  the  argu- 
ment. The  county  of  Waterloo  could  not  be  held  liable, 
without  making  a  part  of  it  liable,  (namely,  North  Dumfries,) 
which  it  is  clear  from  the  provision  in  the  eighth  clause  of 
14  &  15  Yic,  ch.  5,  was  to  be  exempt  from  contributing. 
(In  re  The  Municipality  of  North  Dumfries  and  the  Munici- 
pal Council  of  Waterloo,  12  U.  C.  R.  50T.) 

On  the  whole,  we  think  this  action  is  free  from  legal  diffi- 
culty, and  that  it  is  the  clearest  and  most  convenient  remedy 
for  enforcing  the  liability  imposed  upon  the  townships  men- 
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tioned  in  the  eighth  clause.  It  gives  to  the  municipalities 
of  those  townships  a  fair  opportunity  of  having  any  defence 
which  they  may  desire  to  make  deliberately  considered  and 
decided  upon,  and  if  they  are  found  liable,  the  means  given 
by  the  statute  12  Vic,  ch.  81,  sec.  179,  of  levying  the 
amount  of  the  execution  that  may  issue  on  the  judgment 
by  assessment  with  the  aid  of  the  sherifi*,  is  reasonable  and 
sufficient. 

Then  as  to  the  amount  for  which  a  verdict  could  properly 
be  rendered  upon  the  evidence. 

It  was  admitted  on  the  argument  that  there  was  such  an 
error  committed  in  the  calculation  as  the  defendants  com- 
plained of,  a  portion  of  the  plaintiffs'  claim  being  twice 
allowed.    That  of  course  must  be  struck  out. 

But,  on  the  other  hand,  interest  that  was  disallowed 
should,  as  we  have  already  stated,  be  added  to  the  verdict. 

Then  an  objection  has  been  taken  to  the  plaintiffs'  right 
to  recover  in  respect  of  any  sum  which,  when  they  brought 
this  action,  was  merely  due  and  payable,  but  not  actually 
paid. 

At  present  we  think  when  any  part  of  the  debt  had  fallen 
due,  for  a  certain  portion  of  which  the  statute  has  made 
those  townships  "  responsible,'^'  the  plaintiffs,  as  being  clearly 
bound  to  pay  the  money,  can  sue  the  townships  for  it, 
which,  as  we  apprehend  at  present,  were  not  intended  to  be 
made  directly  liable  to  the  creditors. 

The  plaintiffs  require  to  be  prepared  to  meet  the  several 
payments,  and  might  have  no  funds  at  command  out  of 
which  they  could  advance  them. 

In  ordinary  cases  the  municipalities  which  are  liable  for 
a  debt  can  take  measures  for  raising  by  assessment  on  other 
municipalities  which  are  liable  for  the  same  debt  the  sums 
which  they  are  bound  to  contribute,  and  there  is  the  same 
reason  why  the  plaintiffs  should  be  allowed  in  this  case  to 
collect  the  sum  in  order  to  enable  them  to  make  the  pay- 
ment which  is  due. 

If  the  plaintiffs  were  suing  only  under  a  common  count 
for  money  paid,  they  could  only  recover  for  what  they  had 
really  paid ;  but  on  the  special  count  in  the  declaration 
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their  action  rests  on  a  more  favourable  footing,  and  in  rea- 
son the  county  should  be  allowed  to  save  its  own  rate-payers 
and  its  own  funds  from  the  necessity  of  paying  a  sum  which 
it  is  the  duty  of  the  defendants  to  pay,  and  to  pay  in  time. 
The  being  liable  to  others  for  what  the  defendants  are  bound 
to  pay  to  them  is  sufficient  in  our  opinion  to  entitle  the 
plaintiffs  to  sue.  The  debt  in  this  oase  is  created  by  a  sta- 
tute between  the  parties,  and  is  due.  It  is  not  an  ordinary 
question  of  repayment  of  money  advanced  for  another. 

In  many  cases  a  party  is  allowed  to  recover  from  another 
money  which  such  other  ought  to  have  paid  to  a  third  party, 
and  against  which  he  had  engaged  to  indemnify,  though  by 
reason  of  his  default  a  claim  only  has  been  established 
against  the  party  who  should  have  been  held  harmless,  and 
has  not  yet  actually  paid  the  money. 

It  was  said,  we  think,  on  the  argument,  that  there  was 
only  one  payment  to.  which  this  question  applies — that  is, 
for  money  due,  but  not  actually  paid  by  the  county  now 
suing — and  that  even  that  has  been  paid  since  this  action 
was  brought.  It  is  not  a  reasonable  objection  certainly  if 
this  is  so,  since  it  would  only  render  another  action  neces- 
sary without  saving  the  costs  of  this. 

We  have  considered  whether  we  should  hold  that  nothing 
more  was  meant  by  the  eighth  clause  than  that  the  town- 
ships named  in  it  were  to  continue  liable  (that  is,  as  the 
clause  says,  in  other  words,  to  be  "responsible")  in  the  same 
manner  as  if  they  would  have  been  if  they  had  continued  to 
form  part  of  the  same  municipality  which  issued  the  deben- 
tures. 

The  object,  however,  was  not  that,  we  think,  but  in  posi- 
tive terms  to  make  them  debtors,  for  upon  the  other  con- 
struction we  do  not  see  how  the  provision  could  be  conve- 
niently carried  out.  The  county  of  Wellington  has  now  no 
jurisdiction  over  those  townships. 

It  does  not  appear  from  the  facts  stated,  and  not  denied, 
that  the  rate-payers  of  the  township  of  Wilmot  can  have 
contributed,  through  their  assessments,  any  part  of  the 
money  paid  for  the  road  debt,  by  the  counties  of  Wellington 
and  Grey  united,  or  by  Wellington  alone ;  so  that  we  do 
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not  find  any  pretence  for  objecting  that  if  this  action  suc- 
ceeds the  defendants  will  have  to  pay  twice. 

The  statute  12  Vic,  ch.  78,  sec.  15,  under  which  the 
county  of  Wellington  made  its  agreement  with  the  county 
of  Grey  when  they  were  about  to  dissolve  the  union,  allowed 
them  to  enter  into  an  agreement  "  for  the  adjustment  and 
settlement  of  the  proportion,  if  any,  of  any  debt  due  by 
such  union,  and  which  it  might  be  just  that  such  junior 
county,"  (in  this  case  Grey)  "on  its  being  disunited  from 
such  union,  should  take  upon  itself,  with  the  time  or  times 
of  payment  thereof."  And  the  act  expressly  provides 
that  "every  such  agreement  so  entered  into,  shall,  both  in 
law  and  equity ^  he  and  continue  to  he  hinding  upon  such 
Junior  county,  and  upon  the  county  or  counties  from  which 
it  shall  be  disunited."  Now  there  is  no  doubt  that,  although 
the  county  of  Wellington,  as  the  senior  county,  was  and  is 
liable  to  the  holders  of  the  debentures  for  all  the  money 
borrowed  for  the  purpose  of  this  road,  yet  Grey,  which  had 
a  part  in  contracting  the  debt  was  also  liable  ;  and  it  became 
necessary,  therefore,  under  the  act,  that  when  they  sepa- 
rated they  should  make  provision  for  settling  what  propor- 
tion of  their  different  debts  the  junior  counties  should  con- 
tribute after  the  separation. 

This  they  could  easily  settle  by  amicable  arrangement, 
on  a  view  of  all  circumstances,  though  in  the  absence  of  any 
agreement  it  might  be  very  difficult  to  settle  it  upon  any 
principle  of  computation. 

The  Guelph  and  Dundas  Road,  for  which  the  debt  in 
question  had  been  contracted,  lay  none  of  it  within  the 
county  of  Grey ;  and  it  seemed  just  to  both  of  the  counties, 
it  appears,  that  Wellington  should  continue  liable  for  the 
whole  debt,  and  that  Grey,  after  its  separation,  should  not  be 
bound  to  pay  any  of  it;  in  other  words,  that  that  debt 
should  be  treated  as  if  it  had  been  from  the  first  the  sole 
debt  of  Wellington.  But  if  that  were  to  be  the  future  posi- 
tion of  Wellington  in  regard  to  this  debt,  it  seems  to  have 
been  thought  reasonable  by  both  counties  that  in  regard  to 
those  payments  which  had  been  made  before  the  counties 
separated,  and  in  respect  of  which,  if  they  had  continued 
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united,  the  two  counties  would  have  had  a  claim  against  the 
townships  named  in  the  eighth  clause  of  14  &  15  Vic,  ch. 
5,  such  a  claim  should  (as  a  part  of  the  agreement)  become 
thenceforward  a  claim  of  the  county  of  Wellington  alone, 
in  consideration  of  its  having  assumed  the  whole  outstand- 
ing debt ;  in  other  words,  the  county  of  Grey  relinquished 
its  interest  in  the  payments  made  by  the  united  counties. 
Now,  if  we  carry  into  effect  only  that  part  of  the  agreement 
which  relieves  the  county  of  Grey  from  liability,  and  hold 
ourselves  disabled  from  carrying  into  effect  the  other  part 
of  the  agreement,  which  makes  the  townships  named  in  the 
eighth  clause  debtors  to  the  county  of  Wellington  alone  in 
respect  to  the  advances  which  had  been  made,  then  we  do 
not  give  effect  to  the  agreement  of  the  parties,  as  we  treat 
that  as  not  binding  in  law  which  the  statute  says  shall  be 
binding  both  in  law  and  equity.  We  leave  the  county  of 
Wellington  to  pay  all  the  debt,  and  yet  leave  the  county  of 
Grey  in  possession  of  part  of  the  assets  which,  under  the 
agreement,  were  to  have  gone  to  the  county  of  Welling- 
ton. 

We  think  we  are  to  carry  the  statute  into  effect  really 
and  substantially,  by  giving  it  a  more  liberal  construction, 
and  making  it  supply  the  place  of  that  assent  of  the  debtor 
which  is  necessary  in  ordinary  cases  to  perfect  an  assign- 
ment of  a  debt,  so  as  to  enable  the  person  who  comes  in  the 
place  of  the  original  creditor  to  sue  in  his  own  name.  And 
indeed  we  do  not  see  how  otherwise  the  matter  could  be 
managed,  for  the  municipal  councils  of  the  two  counties 
which  are  now  separate  could  not  join  in  suing,  and  we  do 
not  see  how  they  could  sue  separately  for  any  certain  por- 
tion of  the  money. 

We  think  that  the  plaintiffs'  rule  for  adding  the  small 
items  for  interest,  which  were  disallowed  at  the  trial,  should 
be  made  absolute  :  that  the  defendants'  rule  should  be 
made  absolute,  (as  consented  to)  so  far  as  respects  the  strik- 
ing out  in  each  case  the  sum  twice  charged  through  mistake 
of  the  witness ;  and  that  the  remainder  of  the  defendants' 
rule  should  be  discharged.  The  same  judgment  is  given  in 
each  case* 
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Wilkes  v.  Heaton. 

Evidence — Calling  iviiness  after  case  closed. 

Where  after  the  close  of  the  plaintiff's  case  he  is  allowed  to  examine  the 
defendant,  this  does  not  re-open  the  matter  so  as  to  entitle  him  to  call 
other  witnesses. 

Interpleader  issue,  to  try  whether  certain  goods  seized 
by  the  sheriff  of  Brant  upon  a  fi.  fa.  in  favour  of  this  defen- 
dant Heaton  against  one  Taft,  were,  on  the  13th  of  October, 
the  goods  of  this  phaintiff  Wilkes. 

At  the  trial,  at  Brantford,  before  Hag  arty.,  J.,  after 
the  close  of  the  plaintiff's  case,  and  after  a  motion  for 
nonsuit  had  been  made,  the  learned  judge  allowed  the 
plaintiff  to  call  the  defendant  as  a  witness.  Another  witness, 
Mr.  George  Wilkes,  whose  name  had  been  mentioned  during 
the  progress  of  the  trial,  but  who  was  not  then  in  court, 
came  in  during  the  examination  of  the  defendant,  and  the 
plaintiff's  counsel  then  claimed  a  right  to  call  him  also,  on 
the  ground  that  the  case  had  been  re-opened.  The  learned 
judge,  however,  refused  to  receive  his  evidence,  and  a 
verdict  was  found  for  defendant. 

M.  Q.  Cameron  moved  for  a  new  trial,  on  the  law  and 
evidence,  and  for  the  rejection  of  evidence,  and  on  affidavits. 

Freer}ianj  Q.  C,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  say  that  it  was  not  entirely  in  the  discretion 
of  the  learned  judge  at  the  trial,  when  he  allowed  the  plain- 
tiff, after  he  had  closed  hi*  case,  to  call  the  defendant,  who 
was  at  the  time  in  court,  to  decline  to  extend  the  indulgence 
further.  The  learned  counsel  for  the  plaintiff  put  it  upon 
the  footing  of  strict  right,  that  because  Mr.  George  Wilkes 
happened  to  come  into  court,  when  the  plaintiff,  if  he  wished 
to  call  him,  should  have  had  him  in  attendance  at  the  proper 
time,  he  should  be  then  allowed  to  put  him  in  the  box. 

No  doubt  the  judge  could  have  done  so  if  he  thought  fit, 
but  it  was  by  no  means  a  matter  of  course  that  he  should, 
for  it  very  frequently  happens  that  when  a  witness  has  been 
looked  for  in  vain,  or  has  unexpectedly  left  the  court,  the 
judge  will  not  delay  for  him  an  indefinite  time,  but  will  say 
to  the  party,  "if  he  comes  in  before  the  jury  retire  we  will 
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hear  him ;"  but  if  the  witness  comes  in  and  is  examined 
after  the  case  of  the  party  who  desired  his  evidence  has 
been  closed,  it  is  not  assumed  in  such  cases  that  the  party 
can,  without  leave  of  the  court,  go  on  calling  other  witnesses 
as  if  he  had  not  before  closed  his  case. 

But  though  we  take  this  view,  we  might  readily  grant  a 
new  trial,  if  we  did  not  see  that  the  justice  of  the  case  could 
not  by  any  means  require  it.  Independently  of  the  fact 
that  a  large  portion  of  the  property  in  question  has  by  the 
mortgage  which  the  plaintiff  gave  back  to  Taft  become  the 
property  of  the  latter,  and  not  of  the  plaintiff,  the  whole 
complexion  is  such  that  no  person  of  ordinary  understand- 
ing can  come  to  any  other  conclusion  than  that  the  assign- 
ment to  the  plaintiff  was  a  mere  colourable  contrivance  to 
protect  the  property  of  those  who  made  it. 

E-ule  discharged. 


Anderson  v.  Grace  and  Beal. 

Notice  of  action — Division  Court — Want  of  seal  to  warrant. 

The  provisions  as  to  notice  of  action  in  13  &  14  Vic,  ch,  53,  sec.  107,  are 

repealed  by  the  14  &  15  Vic,  ch.  54. 
Bailiffs  of  a  division  court  are  entitled  to  notice  of  an  action  for  seizing 

goods,  although  acting  under  a  -warrant  without  seal. 

Trespass,  for  taking  three  waggons,  and  other  goods  of 
the  plaintiff's. 

Pleas. — 1.  I^ot  guilty,  by  statute  13  &  14  Vic,  ch.  53,  sec. 
107.    2.  The  goods  not  the  plair^iiff 's. 

At  the  trial,  at  Simcoe,  before  Hagarty^  J.,  a^  to  great 
part  of  the  things,  the  plaintiff's  case  was  that  his  father 
had  sold  them  to  him  in  July,  1857,  for  .£75,  which  he  paid 
at  the  time  in  part,  and  the  remainder  since. 

The  defendants  were  bailiffs  of  a  division  court,  and  took 
the  goods  under  a  warrant  of  execution  from  that  court,  at 
the  suit  of  one  Baker  against  the  plaintiff's  father. 

The  warrant  was  directed  to  Grace,  one  of  the  defendants, 
as  bailiff  of  the  second  division  court  for  the  county  of  Norfolk. 
The  other  defendant,  Beal,  was  also  a  bailiff. 

The  warrant  had  no  seal  to  it,  and  had  no  appearance  of 
having  been  sealed. 
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The  defendants'  counsel  moved  for  a  nonsuit  at  the  trial, 
because  no  notice  of  action  had  been  served. 

The  plaintiff's  counsel  contended  that  the  provision  in  13 
&  14  Vic,  ch.  53,  sec.  107,  as  to  giving  notice,  was  directory 
only ;  and  that  the  defendants  in  this  case  were  acting  under 
an  execution  void  for  want  of  a  seal. 

Leave  was  reserved  to  move  for  a  nonsuit,  for  want  of 
notice  of  action ;  and  the  jury  found  for  the  plaintiff  ,£55 
damages. 

The  defendants  acted  together  in  seizing  the  things,  and 
one  witness  swore  that  he  was  present,  and  heard  the  plain- 
tiff tell  the  defendants  to  seize  two  of  the  waggons  in  ques- 
tion, and  told  them  where  they  were. 

Mc^Iichael  obtained  a  rule  nisi,  pursuant  to  leave  reserved, 
or  for  a  new  trial ;  to  which  M.  0,  Qameron  shewed  cause. 

Robinson,  C.  J. — I  think  the  nonsuit  should  be  ordered, 
for  want  of  proof  by  the  plaintiff  of  notice  of  action  being 
served  on  the  defendants,  as  required  by  statute  14  &  15 
Vic,  ch.  54. 

It  is  that  act  that  must  govern,  and  not  the  statutory  pro- 
tection afforded  in  case  of  particular  officers  by  any  prior  act, 
as  in  this  case  by  13  &  14  Vic,  ch.  53,  sec.  107,  because 
such  previous  enactments  giving  protection  are  repealed  by 
the  later  act.  And  under  the  14  &  15  Vic,  ch.  54,  the  want 
of  notice  may  be  insisted  on,  as  any  other  defence  may, 
under  the  plea  of  not  guilty  by  statute.  Section  5  of 
that  act  expressly  provides  that  it  may. 

The  protection,  I  think,  applies  to  the  constable  Beal 
acting  in  aid  of  the  other,  and  although  the  warrant  had  not 
a  seal  (if  it  had  not).  No  doubt  the  warrant  ought  to  have 
been  under  the  seal  of  the  court ;  but  that  only  shews,  that 
if  this  had  not  a  seal  when  it  was  a^t^^  upon,  the  defendants 
could  not  have  justified  under  it ;  they  might  still  have 
belived  that  they  were  acting  in  the  discharge  of  their  duty 
as  bailiffs. 


McLean,  J. — That  the  defendants  supposed  they  were  in 
the  discharge  of  their  duty  as  bailiffs  there  can  be  no  doubt 
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from  the  evidence,  and  their  acting  under  such  a  belief  is 
quite  sufficient  to  have  entitled  them  to  the  protection  of  the 
statute.  If  notice  had  been  given  they  might  have  tendered 
amends  before  action  brought,  and  thus  have  saved  the  costs 
of  a  suit.  It  is  when  any  irregularity  of  proceeding,  or  any 
defect  in  authority  exists,  that  a  notice  is  most  essential  to  a 
bailiff  or  other  officer.  No  notice  having  been  given  to  the 
defendants  in  this  case  the  plaintiff  cannot  sustain  his  action, 
but  if  he  could  there  certainly  should  be  a  new  trial,  as  the 
evidence  is  strong  in  favour  of  the  defendants. 
Burns,  J.,  concurred. 

Eule  absolute  for  nonsuit. 


SiDDALL  V.  Gibson  et  al. 

Division  court — Frohihition — 13  ^  14  Vic,  ch.  53,  see.  23. 

It  is  no  ground  for  a  writ  of  prohibition  to  a  divi&ion  court  that  the  judge 
decided  against  law  and  good  conscience,  if  he  had  jurisdiction  in  the  case. 

The  affidavit  on  which  such  writ  is  moved  for  should  not  be  entitled  in  any 
court. 

Semble,  that  a  recovery  should  not  be  allowed  in  such  court  against  an 
indorsee  of  a  promissory  note  without  proving  either  presentment  or 
notice. 

Simpson  moved  for  a  writ  of  prohibition  to  the  judge  of 
the  County  Court  of  the  county  of  Lambton,  and  of  the  first 
Division  Court  of  the  said  county,  to  restrain  his  proceeding 
in  this  case. 

The  case  was  tried  on  the  10th  of  August,  1858,  and  a 
verdict  was  rendered  for  the  plaintiffs  on  a  demand  against 
John  Gibson,  one  of  the  defendants,  as  indorser  of  a  promis- 
sory note  for  $40,  payable  in  six  months." 

The  complaint  was  that  the  plaintiff  was  suffered  to  recover 
when  no  evidence  was  given  of  presentment  of  the  note  or 
notice  of  non-payment.  The  defendant  in  court  raised  the 
objection.    Judgment  was  entered  on  the  10th  of  August. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavit  on  which  this  motion  was  made  should  not 
have  been  entitled  in  any  cause. 

But,  independently  of  this  irregularity,  we  cannot  properly 
grant  the  prohibition.    There  is  no  excess  of  jurisdiction. 
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It  is  not  denied  that  the  defendant  indorsed  the  note,  but  on 
the  return  of  the  summons  he  attended,  and  objected  that  it 
was  necessary  to  prove  presentment  and  notice.  The  judge 
was  then  called  on  to  consider  whether  the  plaintiff  could 
recover  without  giving  such  evidence,  and  he  determined 
that  he  could,  probably  considering  that  under  the  23rd 
clause  of  13  &  li  Vic,  ch.  53,  he  could  determine  that  the 
defendant  as  indorser  was  in  conscience  liable  upon  the 
note,  whether  it  had  been  presented  and  notice  given  or  not. 
Undoubtedly  in  this  court  we  could  not  so  have  determined ; 
but  admitting  that  in  determining  as  he  did  the  judge  deter- 
mined wrong,  both  as  regarded  the  law  and  the  good  consci- 
ence of  the  case,  yet  that  is  not  a  ground  for  prohibition 
when  he  had  jurisdiction,  as  he  certainly  had  here. 

Though  we  think  he  should  have  insisted  at  least  on  evi- 
dence of  presentment,  yet  we  cannot  interfere  by  prohibition 
consistently  with  the  legal  principles  which  govern  this 
remedy,  because  the  judge  had  jurisdiction  to  dispose  of  the 
case  according  to  his  ideas  of  law  and  good  conscience. 

We  refer  to  Toft  v.  Rayner,  5  C.  B.  162 ;  Ellis  v.  Watt, 
8  C.  B.  615 ;  and  Zohrab  v.  Smith,  5  D.  &  L.  63T. 

We  have  been  asked  also  to  grant  a  certiorari  to  remove 
the  case ;  but  under  the  23rd  clause  of  the  Division  Court 
Act  that  lies  only  before  judgment,  and  with  a  view  to  trial 
in  the  superior  court. 

Rule  refused. 


Ik  re  McPherson  and  Beeman. 

Assessors — Appointment  of— Quo  Warranto. 

The  council  by  resolution  appointed  one  B.  assessor,  who  was  sworn  into 
office,  and  made  an  assessment.  This  appointment  wa^  made  Tby  a.  vote 
of  three  against  two.  The  election  of  onie^f  the  three  was  afterwards 
set  aside,  and  by  a  subsequent  vote  the  resolution  was  rescinded,  and  a 
by-law  passed  appointing  another  assessor.  Both  made  assessments, 
and  much  confusion  arose. 

Under  these  circumstances,  the  court  granted  a  quo  warranto  to  determine 
the  validity  of  the  last  appointment. 

Bead  obtained  a  rule  on  defendant  to  shew  cause 
why  an  information  in  the  nature  of  quo  warranto  should 
not  be  exhibited  against  him,  to  shew  by  what  authority  he 
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claimed  to  be  an  assessor  bf  the  incorporated  village  of 
Napanee,  in  the  county  of  Lennox  and  Addington,  on  the 
ground  that  he  was  not  duly  elected  or  appointed  to  the 
office  of  assessor ;  and  that  at  the  time  of  his  pretended  appoint- 
ment the  office  was  full,  and  no  vacancy  in  the  office  of 
assessor  for  the  said  village  had  occurred  by  death  or 
removal  of  residence  of  John  Benson,  the  assessor  ther,eto- 
fore  appointed;  and  that  the  appointment  of  said  Beeman  was 
made  at  an  irregular  and  unauthorised  place  of  meeting  of 
the  council,  and  at  a  meeting  not  duly  held  or  aut^iorised. 

The  applicant  swore  that  he  was  a  resident  freeholder  of 
the  village  of  Napanee,  and  reeve  of  the  same^ 

On  the  18th  of  January,  1858,  Donald  McPherson,  and 
four  other  members  of  the  council  elected  for  1858  for  the 
village  of  Napanee,  met  and  were  organised  and  sworn  into 
office.  They  then  by  resolution  appointed  Benson  assessor 
for  the  municipality,  and  he  was  sworn  into  office,  and  gave 
security,  and  had  made  an  assessment  for  the  year.  No  by- 
law was  passed  appointing  Benson.  This  appointment  of  the 
assessor,  and  the  appointment  of  the  other  officers  for  the 
year,  was  made  by  the  votes  of  Bartell,  Martin,  and  the 
reeve ;  the  other  two  members,  Detlor  and  Miller,  voting 
against  all  the  appointments. 

Bartell's  election  had  been  contested  by  Mr.  Forward, 
who  was  afterwards  adjudged  to  be  entitled  to  be  returned 
in  place  of  Bartell,  and  took  his  seat  on  the  15th  of  March. 

The  meeting  on  that  occasion  was  held  at  the  usual  place, 
being  the  council  room  in  the  market  building  ;  but  a  great 
crowd  attending,  as  was  alleged,  it  was  -  moved  by  Detlor, 
seconded  by  Miller,  that  they  should  adjourn  to  the  town 
hall.  The  reeve  declined  to  put  the  question.  Mr.  Detlor 
then  moved,  seconded  by  Miller,  that  the  by-law  or  resolu- 
tions appointing  officers  be  rescinded,  and  a  new  by-law 
made  appointing  other  officers  for  the  current  year.  The 
reeve  declined  also  to^  put  that  resolution,  deciding  that  it 
was  out  of  order,  there  being  no  vacancy  in  the  offices  by 
death,  resignation,  or  removal. 

Detlor,  Miller,  and  Forward,  then  left  the  council,  and 
went  to  the  town  hall.  The  reeve  and  Martin  remained  a 
short  time,  and  then  adjourned  for  want  of  a  quorum. 
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Detlor,  Miller,  and  Forward,  tlien,  in  the  town  hall,  pro- 
ceeded to  business,  in  the  absence  of  the  reeve  and  Martin. 
They  there  passed  a  resolution  rescinding  all  the  resolutions 
that  had  been  passed  appointing  officers,  including  the  ap- 
pointment of  Benson  to  be  assessor ;  and  suspending  their 
rules  of  proceeding,  they  passed  a  by-law  appointing  defen- 
dant Beeman  to  be  assessor,  who  Avas  sworn  into  office,  and 
had  made  an  assessment  for  the  year.  So  there  were  two 
assessments  made  by  these  two  persons,  thus  appointed, 
differing  from  each  other,  and  much  confusion  and  per- 
plexity in  consequence.  This  was  the  substance  of  the 
case  on  the  part  of  McPherson,  the  relator. 

The  councillors  who  appointed  Benson  justified  their  con- 
duct by  stating  that  Bartell's  seat  being  contested,  they 
desired  that  all  appointments  to  office  should  be  suspended 
till  it  should  be  determined  whether  he  should  retain  his 
seat  or  Forward  be  returned  instead ;  but  that  they  were 
over-ruled  in  this,  and  that  afterwards,  when  Forward  was 
seated,  they  rescinded  all  the  appointments  and  made  others. 

Adam  Wilson,  Q.  C,  shewed  cause.  Bead,  contra,  cited 
Cole  on  Quo  Warr.  177  ;  Rex  v.  Clark,  1  East  38  ;  Bex  v. 
Morris,  3  East  213. 

The  statutes  referred  to  are  noticed  in  the  judgments. 

Robinson,  C.  J. — There  are  several  questions  arising  on 
these  proceedings  which  require  to  be  settled  :  first,  as  to 
whether  Benson  ever  was  legally  appointed,  being  appointed 
by  resolution  only,  and  not  by  by-law,  nor,  as  appears,  under 
the  corporate  seal. 

Then,  if  he  was  legally  an  officer,  it  is  a  question  whether 
he  could  be  removed  by  the  council  in  March  last  at  their 
pleasure,  or  for  any  reason  that  is  shewn. 

And  whether  Beeman  has  been  regularly  appointed,  sup- 
posing that  it  was  in  the  power  of  the  council  to  remove 
Benson  and  appoint  another  assessor  in  March,  is  another 
question. 

We  should  therefore  grant  the  information,  unless  there 
is  legal  difficulty  in  the  way,  and  we  do  not  think  there  is 
any  such  difficulty.    The  office  is  one  of  a  public  nature.  It 
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highly  concerns  the  inhabitanta  of  the  municipality  that  the 
duties  should  be  discharged  by  a  person  having  legal  autho- 
rity  to  discharge  them ;  and  when  we  find  that  there  are  two 
persons  in  the  office,  which  can  be  filled  by.one  only,  and 
that  the  council  are  divided  in  opinion  upon  the  question 
which  of  the  two  could  legally  act  in  making  the  assess- 
ment, it  is  fit  that  the  legal  right  should  be  solemnly 
adjudged. 

I  think  an  information  in  the  nature  of  quo  warranto 
may  go,  in  the  case  of  such  an  officer,  under  the  statute 
9  Anne,  ch.  20,  and  that  it  might  go  at  common  law. 

Burns,  J. — The  question  involved  in  this  application  is 
an  important  one  to  have  settled,  for  it  appears  by  the  facts 
disclosed  in  the  affidavits  that  the  safety  and  integrity  of  all 
the  municipal  institutions  of  the  country  are  at  stake  if 
similar  proceedings  can  be  allowed,  and  if  the  defendant's 
appointment  should  be  held  to  be  legal,  and  I  think  would 
call  for  the  interference  of  the  legislature. 

A  seat  of  one  of  the  members  of  the  council  was  questioned, 
and  proceedings  were  taken,  the  result  of  which  was  that  he 
was  unseated,  and  his  opponent  put  in  his  place.  While  he 
held  the  seat,  and  was  acting  defacto^  the  assessor  and  other 
officers  of  the  corporation  were  appointed  to  office,  but  when 
the  opponent  was  seated  that  vote  changed  the  majority 
which  had  appointed  the  village  officers,  and  then  they  undo 
what  had  been  done  before.  The  ground  for  it  is  stated  by 
themselves  thus :  That  whereas  the  right  of  Mr.  Bar  tells  to 
a  seat  as  a  member  of  this  council  has  been  a  matter  of  dis- 
pute since  the  last  elections,  and  the  courts  have  decided 
that  Mr.  Forward  was  duly  elected,  and  therefore  entitled 
to  the  seat,  and  pending  this  decision  Mr.  Bartells  has  been 
sitting  as  a  councillor ;  and  whereas  certain  resolutions  have 
been  passed  naming  certain  persons  as  officers  of  this  council, 
and  such  resolutions  were  adopted  by  and  in  consequence  of 
the  votes  of  Mr.  Bartells,  and  against  the  remonstrances  of 
two  members,  who  alleged  and  urged  that  there  was  no 
necessity  for  such  haste  in  the  matter,  as  the  former  officers 
would  according  to  law  remain  in  office  until  superseded, 
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and  it  would  be  better  and  more  seemly  to  defer  tbe  appoint- 
ments until  a  decision  was  obtained  as  to  the  contested  seat : 
be  it  therefore  resolved  that  the  several  resolutions,  &c.,  be 
rescinded,  and  such  appointments  cancelled." 

The  28th  section  of  12  Yic,  ch.  81,  requires  the  council- 
lors, so  soon  as  conveniently  may  be  after  their  own  election, 
to  appoint  the  assessor  of  the  village.  The  reason  for  this 
is  obvious,  because,  under  the  24th  section  of  16  Vie,  ch. 
182,  the  assessor  is  required  to  complete  his  assessment 
between  the  1st  of  February  and  not  later  than  the  15th 
of  April  in  each  year.  Waiting  until  it  would  be  seen 
whether  the  court  would  declare  the  seat  of  some  particu- 
lar member  vacant  certainly  would  be  no  compliance  with 
the  act  of  parliament,  that  the  appointment  should  be  made 
as  soon  as  convenient. 

Again,  it  is  a  question  raised  whether  the  council,  once 
having  appointed  an  assessor,  can  cancel  that  appointment 
at  their  mere  will  and  pleasure.  They  invoke  to  their  aid 
as  authority  for  it  the  5th  sub-section  of  section  31  of  12 
Vie,  ch.  81 ;  but  that  section  says  they  may  appoint  a 
suflScient  number  of  pound-keepers,  fence-viewers,  overseers 
of  highways,  road  surveyors,  and  of  such  and  so  many  other 
officers  as  may  be  necessary  for  carrying  into  effect  the  pro- 
visions of  the  act,  and  in  like  manner  displace  all  or  any 
of  them,  and  appoint  others  in  their  room.  If  this  provision 
covered  the  appointment  of  the  assessors  and  collectors 
there  would  have  been  no  occasion  for  the  28th  section  at 
all,  but  we  see  that  whole  section  applies  exclusively  to 
those  two  offices,  and  only  gives  the  council  authority  to 
make  a  new  appointment  within  the  year,  when  there  shall 
be  a  vacancy  by  death  or  removal  of  residence  from  the 
municipality ;  and  the  vacancy  is  to  be  filled  up  at  the  next 
meeting  of  the  council — that  is,  after  the  vacancy — or  as 
soon  as  conveniently  may  be.  If  it  were  necessary  to  de- 
termine the  matter  finally  now,  I  should  say  I  had  no  hesi- 
tation in  pronouncing  that  the  legislature  advisedly  placed 
those  two  officers  named  upon  a  different  footing  from  the 
other  officers  named  in  the  5th  sub-section  of  section  31, 
for  it  can  easily  be  seen  to  what  utter  confusion  the  pro- 
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ceedings  of  the  municipality  may  be  put  by  a  wanton  change 
of  the  assessors  and  collectors  in  the  midst  of  their  duties. 

Besides  this,  the  affidavits  shew  other  things  with  respect 
to  the  manner  in  which  the  defendant  had  been  appointed, 
arid  the  other  assessor  was  attempted  to  be  removed,  which 
might  properly  be  animadverted  upon  ;  but  as  the  rule 
should  be  made  absolute  for  an  information  in  the  nature 
of  a  quo  warranto,  if  the  defendant  thinks  proper  to  defend 
the  action,  and  thus  place  the  proceedings  upon  record,  it 
may  be  time  then  to  speak  of  them.  If  the  defendant  does 
not,  however,  wish  to  contest  the  matter  further,  or  take  the 
formal  opinion  of  the  court  upon  the  subject,  he  may  enter 
a  disclaimer  to  the  office,  upon  being  served  with  the  writ. 

McLean,  J.,  concurred. 

Rule  absolute. 


Henry  v.  The  Commercial  Bank  of  Canada. 

Several  executions  improperly  enforced — Right  to  poundage  on  each — Attorney 
ordered  to  pay — 9  Vic,  ch.  56,  construction  of . 

Defendants,  a  banking  company,  carrying  on  business  at  different  places 
in  the  province,  were  sued  by  the  plaintiff  on  a  contract,  and  at  the 
assizes  a  verdict  was  taken  subject  to  arbitration.  An  award  was  made 
in  vacation  giving  a  large  sum  to  the  plaintiff,  for  which  he  entered  judg- 
ment and  issued  execution  to  the  sheriff  of  Hastings.  Defendants  moved 
in  chambers  to  stay  proceedings  until  term,  but  the  application  was 
refused.  The  plaintiff's  attorney  then  issued  two  other  executions,  to 
the  sheriffs  of  Northumberland  and  Peterborough,  and  instructed  pro- 
ceedings to  be  continued  on  the  first  writ,  the  avowed  object  being  to 
obtain  the  money  before  term,  when  defendants  intended  to  move  against 
the  award.  Defendants  had  an  agency  in  each  county,  and  all  the  writs 
being  earnestly  pressed,  their  books  and  papers,  to  the  value  of  the  debt 
and  poundage,  about  £1200,  were  seized  at  the  three  places. 

Held,  there  being  no  ground  for  apprehension  of  losing  the  debt,  that  the 
conduct  of  the  attorney  in  issuing  and  enforcing  the  three  writs  was 
improper,  and  that  his  client's  instructions  could  form  no  justification. 
The  court  therefore  ordered  him  at  once  to  refund  to  defendants  the 
poundage  retained  by  two  of  the  sheriffs,  and  to  pay  the  costs  of  the 
executions  directed  to  them,  and  of  this  application. 

Semhle,  that  under  the  facts,  which  are  more  fully  set  out  below,  these 
sheriffs  were  not  strictly  entitled  to  poundage. 

Where  money  levied  has  to  be  restored  to  defendant,  in  consequence  of 
something  for  which  the  plaintiff  is  answerable,  the  sheriff  may  recover 
his  poundage  from  the  plaintiff. 

Qucere,  whether  the  same  principle  applies  when  the  sheriff  is  entitled  only 
to  compensation  for  his  services  under  9  Vic,  ch.  56,  or  whether  defend- 
ant must  pay  in  all  such  cases. 

Draper,  for  the  defendants,  obtained  a  rule  nisi  on  the 
plaintiff,  on  the  sherijQT  of  Peterborough  and  Victoria,  the 
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sheriff  of  Northumberland  and  Durham,  and  Robert  P. 
Jellett,  Esquire,  the  plaintiff's  attorney,  to  shew  cause  why 
they,  or  some  one  of  them,  should  not  refund  to  the  defend- 
ants the  several  amounts  of  poundage  levied  by  the  sheriff 
respectively  of  the  goods  and  moneys  of  the  defendants, 
with  the  expenses  of  the  two  concurrent  writs  of  execution 
issued  in  this  suit  to  them,  on  the  ground  that  when  those 
writs  were  issued  the  sheriff  of  Hastings  had  made  of  the 
goods  of  the  defendants  the  debt  and  costs  in  full ;  and  be- 
cause the  plaintiff  and  his  attorney  knew  thereof  at  the  time 
the  said  two  writs  were  issued ;  and  because  the  sheriff  of 
the  county  of  Hastings  made  the  first  seizure,  and  completed 
his  levy  first,  and  received  his  poundage  in  full ;  and  because 
the  defendants  had  paid  three  several  amounts  of  poundage 
to  the  three  sheriffs  severally,  while  only  one  amount  was 
due ;  or  why  it  should  not  be  referred  to  the  master  to  as- 
certain how  much  poundage  and  fees  were  to  be  paid  by 
the  defendants  to  the  said  two  first  mentioned  sheriffs  re- 
spectively. 

The  plaintiff  had  brought  an  action  against  the  defendants 
upon  an  alleged  contract.  At  the  assizes  the  cause  was 
referred  to  arbitration,  and  a  verdict  taken  by  consent, 
subject  to  an  award  to  be  made.  The  arbitrators  awarded 
a  considerable  sum  of  money  to  the  plaintiff.  This  took 
place  in  the  vacation  between  Hilary  and  Easter  terms  last. 

The  plaintiff  entered  up  judgment  for  the  sum  awarded ; 
and  on  the  31st  of  March,  1858,  took  out  a  fi.  fa.  against 
goods,  directed  to  the  sheriff  of  the  county  of  Hastings. 

The  defendants  complaining  that  the  reference  to  arbitra- 
tion was  concurred  in  by  their  attorney  without  their  autho- 
rity, and  contrary  to  their  instructions,  and  insisting  that 
the  plaintiff  had  no  cause  of  action  against  them,  applied  to 
a  judge  in  chambers  to  stay  proceedings  upon  the  judgment 
and  execution  until  the  following  term,  when  they  could 
move  against  the  award.  Aftet  several  enlargements  of  the 
summons  at  the  request  of  parties,  it  was  at  length  dis- 
charged a  few  days  before  the  term,  the  judge  in  chambers 
seeing  no  good  ground  of  objection  to  the  award. 

The  term  (Easter)  began  on  the  17th  of  May*    On  the 
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13tli  of  May  the  plaintiff's  attorney  took  out  two  other  j^. 
fas.  against  goods,  directed  to  the  sheriff  of  Northumber- 
land and  Durham,  and  to  the  sheriff  of  Peterborough  and 
Victoria.  These  were  received  by  the  former  sheriff  on  the 
13th  of  May,  and  by  the  latter  on  the  14th  of  May.  On 
the  13th  of  May  also  the  plaintiff's  attorney  instructed  the 
sheriff  of  Hastings,  whose  proceedings  on  the  fi.  fa.  taken 
out  in  March  had  been  suspended,  by  the  summons  issued  on 
defendants'  application,  to  delay  no  longer.  And  all  these 
writs  of  execution  against  defendants'  goods  were  earnestly 
pressed  by  the  plaintiff's  attorney  at  the  same  time. 

The  defendants  had  a  bank  agency  in  each  of  the  juris- 
dictions— that  is,  at  Belleville,  Cobourg,  and  Peterborough — 
at  which  they  were  carrying  on  their  business  of  banking  ; 
aiid  in  consequence  of  the  manner  in  which  the  plaintiff's 
attorney  pressed  his  executions,  each  of  the  sheriffs,  without 
delay,  seized  books,  papers,  and  bills  of  the  bank,  sufficient 
in  value,  as  they  supposed,  to  cover  the  execution  and  fees, 
including  poundage  on  the  whole  debt,  on  each  levy,  being 
upwards  in  all  of  £1150  in  each  case,  besides  interest. 

The  plaintiff's  attorney  insisted  with  them  all  that  they 
must  have  the  money  before  the  next  term,  and  the  plaintiff 
himself  was  not  less  urgent  with  the  sheriff  of  Hastings, 
avowing  his  object  to  be  to  make  the  money  before  the  term, 
or  otherwise  he  might  fail  in  getting  it  at  all,  meaning,  as 
was  supposed,  that  the  application  against  the  award  might 
then  be  made,  and  might  be  successful. 

Being  thus  pressed,  the  sheriff  of  Hastings,  on  the  13th 
of  May,  seized  all  the  bank  books  in  the  defendants'  office 
in  Belleville,  and  office  furniture,  and  proposed  to  leave 
them  in  possession  of  the  agent,  as  usual,  upon  his  giving 
satisfactory  security  that  they  should  be  forthcoming  when 
required.  The  plaintiff  enquired  whether  the  deputy 
sheriff  had  demanded  the  money  from- the  agent,  and  was 
told  that  he  had,  and  that  the  agent  had  refused  to  pay  it, 
until  the  defendants  had  an  opportunity,  as  they  desired,  of 
moving  against  the  award  in  term,  when,  if  they  could  not 
get  relief,  they  would  pay. 

The  deputy  sheriff  of  Hastings  swore  that  on  the  15th  of 
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May  lie  informed  the  plaintijff's  attorney  that  lie  had  made 
the  money  on  the  writ,  to  which  he  answered  that  he  did 
not  care  now,  as  he  had  got  the  money  in  two  places  already, 
namely,  Peterborough  and  Port  Hope,  and  had  paid  it  over 
to  the  plaintiff. 

On  the  2ist  of  May  the  sheriff  of  Hastings  was  still  in 
possession  of  the  money,  and  had  no  instructions  from  the 
plaintiff's  attorney. 

The  poundage  and  fees  of  the  sheriff  of  Hastings  amounted 
to  <£40  3s.  3d. 

E.  N.  Jones  made  affidavit,  on  the  25th  of  May,  1858, 
that  he  was  informed  by  the  plaintiff,  Henry,  that  if  the 
sheriff  of  Hastings  did  not  make  the  m„oney  by  the  17th  of 
May  (first  day  of  term)  he  thought  he  should  not  get  it  at 
all,  as  defendants  would  then  move  to  set  aside  the  award ; 
and  he  appeared  to  think  they  would  be  successful. 

The  bank  agent  at  Belleville,  Mr.  Thomson,  swore  that 
on  the  24th  of  April  the  plaintiff 's  attorney  told  him  that 
he  was  aware,  when  he  took  up  the  suit,  that  the  plaintiff 
had  no  ground  of  action,  and  that  he  told  the  plaintiff  so, 
but  recommended  him  to  let  it  go  on  and  have  the  cause 
entered  for  trial,  when  he  thought  he  could  get  it  referred 
to  arbitration,  and  that  something  might  be  made  of  it. 

Mr.  Thomson  made  another  and  further  affidavit,  in  which 
he  swore  that  the  deputy  sheriff  seized,  on  the  13th  of  May, 
all  the  books  of  the  bank,  without  which  they  could  not 
carry  on  their  business,  but  must  submit  to  almost  any  pay- 
ment rather  than  have  them,  removed :  that  he  told  the  deputy 
sheriff  so,  who  at  once  consented  to  take  security  for  their 
being  forthcoming  :  that  he  had  fully  informed  the  plaintiff's 
attorney  that  the  bank  intended  to  move  ifi  term  against  the 
award,  and  shewed  him  a  letter  from  the  bank  to  him  to  that 
effect :  that  he,  the  attorney,  nevertheless  informed  him  that 
he  would  press  the  execution ;  and  he  seemed  then  to  have  paid 
the  money,  for  he  annexed  an  insolent  letter  from  the  plain- 
tiff to  him,  which  shewed  that  he  had  then  got  the  money. 

The  sheriff  of  Northumberland  and  Durham  received  the 
execution  directed  to  him,  on  the  13th  of  May,  from  the 
plaintiff  in  person.    On  the  14th  he  levied  under  it  £1,250, 
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and  on  the  15th  of  May  paid  the  plaintiff's  attorney  the  full 
amount  of  debt  and  costs,  and  took  his  receipt  for  it,  retain- 
ing for  the  sheriff's  fees  and  poundage  £2S  10s.,  and  paying 
back  a  surplus  to  the  bank  agent. 

The  sheriff  swore  that  the  plaintiff,  on  the  13th  of  May, 
instructed  him  to  proceed  at  once,  and  make  the  money : 
that  on  the  14th  of  May  he  went  to  the  defendants'  agency 
office  at  Port  Hope,  and  seized  notes  of  the  bank,  and  the 
full  amount  of  the  execution  and  of  his  poundage  and  fees  : 
that  on  the  15th  of  May,  in  the  forenoon,  he  paid  to  the 
plaintiff's  attorney,  who  was  then  in  Cobourg  with  the 
plaintiff,  the  full  amount  for  which  the  execution  was 
indorsed,  and  took  his  receipt  for  it,  which  he  exhibited, 
with  his  order  to  discharge  the  fi.fa.,  on  being  satisfied 
his  costs. 

The  teller  of  the  branch  bank  at  Port  Hope  swore  that 
on  the  14th  of  May  the  sheriff  came  to  the  branch  bank 
office  there,  and  seized  a  large  amount  of  bank  notes,  pro- 
missory notes,  and  other  securities  belonging  to  the  defen- 
dants, under  the  fi.  fa.  at  the  plaintiff's  suit  :  that  the 
manager  of  the  branch  bank  being  from  home,  he  tele- 
graphed to  the  cashier  of  the  head  office  for  instructions, 
and  received  for  a  reply  that  the  sheriff  of  Hastings  had 
already  seized  enough  to  cover  the  judgment,  and  that  the 
sheriff  of  Northumberland  must  be  notified  that  the  bank 
would  prosecute  him  if  he  touched  any  thing,  and  would 
indemnify  him  against  any  action  of  the  plaintiff,  Henry. 
They  stated  further  that  they  were  moving  to  set  the  judg- 
ment aside  :  that  the  sheriff,  being  informed  of  this,  refused 
to  receive  indemnity  and  stay  proceedings,  but  took  away 
5,000  dollars  of  the  moneys  of  the  bank,  though  the  teller 
protested  against  it. 

The  deputy  sheriff  of  Peterborough  and  Victoria  stated  that 
he  received  the  fi.  fa.  directed  to  him  on  the  14th  of  May 
from  the  plaintiff  himself,  with  instructions  to  make  the 
money  at  once  ;  and  he  received  similar  instructions  by 
letter  from  the  plaintiff's  attorney :  that  he  received  on  the 
same  day  two  telegraph  messages  from  the  attorney  that  the 
money  was  not  made  at  Belleville :  that  the  plaintiff  insisted 
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personally  with  him  that  he  should  make  the  money,  and 
have  it  ready  to  pay  over  to  him  at  the  latest  on  the  15th 
of  May. 

The  defendants'  bank  agent  at  Peterborough  swore  that  the 
plaintiff  and  the  deputy  sheriff  came  to  his  office  on  the  14th 
of  May,  and  seized  the  safe  in  his  vault,  which  contained  at 
the  time  j£2,000  in  bank  notes  and  specie,  and  took  away 
the  keys  :  that  the  deputy  sheriff  kept  possession  of  the 
office  and  keys,  and  all  business  was  thereby  suspended: 
that  at  half-past  one  on  that  day  he  served  a  written  notice 
on  the  sheriff,  informing  him  that  the  defendants'  property 
had  been  already  seized  at  Belleville,  and  that  he  must 
abandon  the  seizure  he  had  made,  the  same  being  irregular 
and  illegal,  or  that  the  bank  would  hold  him  responsible  in 
damages,  and  offering  the  sheriff  at  the  same  time  any  rea- 
sonable indemnity  for  doing  as  he  was  required  by  the 
notice  :  that  the  seizure  was  not  abandoned,  but  the  deputy 
sheriff  kept  the  keys  of  the  safe,  though  fully  informed  of 
the  injury  it  would  occasion  :  that  in  an  hour  or  two  after- 
wards the  sheriff  gave  up  the  keys  to  him,  on  his  assurance 
that  he  would  not  remove  the  money :  that  on  the  15th  of 
May  the  sheriff  came  and  opened  the  safe,  and  took  away 
<£1,200  of  bank  notes  of  the  defendants'  bank. 

This  was  corroborated  by  the  affidavit  of  a  clerk  in  the  bank, 
who  swore,  further,  that  after  the  safe  with  the  money  in  it 
was  seized,  the  plaintiff  brought  a  blacksmith  and  an  assis- 
tant with  tools  to  break  open  the  safe  :  that  the  deponent 
remonstrated,  and  the  person  told  him  that  he  would  not 
break  open  the  safe  unless  the  sheriff  desired  him  to  do  it. 
He  swore  that-  the  business  of  the  bank  agency  was  sus- 
pended during  that  day  (14th  of  May). 

The  sheriff  swore  that,  on  receiving  the  £1,200  spoken  of 
by  the  bank  agent,  he  paid  about  .£800  to  the  plaintiff,  re- 
taining the  balance  to  pay  over  to  the  plaintiff's  attorney, 
according  to  instructions  received  from  him  :  that  he  after- 
wards received  notice  from  the  plaintiff's  attorney  that  the 
amount  of  the  execution  had  been  made  at  Cobourg,  and 
that  he  had  better  get  back  from  the  plaintiff  what  he  had 
paid  him :  that  he  did  so,  and  returned  the  £1,200  to  the 
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bank  agent,  less  his  fees,  which,  including  poundage, 
amounted  to  £29  17s.  6d. 

In  answer  the  plaintiff's  attorney  made  an  affidavit,  that 
after  the  summons  to  stay  the  execution  till  term  had  been 
set  aside,  the  plaintiff  came  to  him  and  insisted  on  getting 
his  money  at  once,  having  been  so  long  delayed ;  that  on 
the  13th  of  May  he  instructed  the  deputy  sheriff  at  Belle- 
ville to  proceed  on  the  writ :  that  he  told  him  what  he  had 
seized,  but  that  he  could  not  get  the  money  :  that  the  main 
object  was  to  get  the  money  before  the  next  Monday  (the 
17th  of  May,  the  first  day  of  term),  when  the  plaintiff  ex- 

\%        pected  further  delay,  trouble,  and  expense  :  that  writ«  were 
sent  to  Cobourg  and  Peterborough  because  the  plaintiff  feared 

«  that  in  one  or  other  place  the  funds  would  be  locked  up  : 
that  he  acted  under  express  instructions  from  his  client : 
that  on  the  14th  of  May  he  received  a  message  from 
Cobourg  that  the  sheriff  had  the  money  there  :  that  he  then 
telegraphed  that  to  the  sheriff  at  Peterborough,  but  not  that 
the  money  was  made  in  Belleville  :  that  on  the  morning  of 
the  15th  of  May  he  received  a  check  from  the  sheriff  of 
Northumberland  for  the  amount  of  execution,  and  on  the 
same  day  told  the  deputy  sheriff  of  Hastings  that  he  had 
done  so :  that  when  he  did  learn  that  the  sheriff  of  Belle- 
ville had  also  made  the  money,  he  told  him  at  once  to 
refund  it,  which  was  on  Saturday,  the  15th  :  that  under  the 
circumstances  he  considered  the  plaintiff  justified  in  pursuing 
the  course  he  did,  and  therefore  issued  the  concurrent  writs. 
He  referred  to  Mr.  Thompson's  affidavit,  and  stated  that  he 
might  have  said  to  him  "  that  he  thought  the  plaintiff  had 
no  cause  of  action  at  law,  but  said  nothing  to  warrant  him 
in  inferring  that  he  was  scheming  to  extort  money,  and  that 
for  another and  he  added,  that  the  conversation  was 
private,  and  his  remarks  were  not  intended  to  supply  the 
defendant  with  an  affidavit.  He  stated  that  the  two  addi- 
tional writs  issued  on  the  13th  of  May  were  issued  only  in 
consequence  of  the  urgency  of  the  matter,  to  avoid  delay 
and  expense  :  that  on  the  14th  of  May,  when  the  sheriff  of 
Peterborough  swore  that  he  sent  him  a  message  by  telegraph 
■  that  the  money  was  made  at  Belleville,  he  sent  two  tele- 
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graphs  to  liis  deputy  that  the  money  had  not  heen  made  at 
Belleville,  and  did  so  in  consequence  of  a  message  from  the 
plaintiff  at  Peterborough  that  the  defendants'  agent  said  the 
money  had  been  made  at  Belleville. 

Morphy  shewed  cause  for  the  plaintiff,  and  his  attorney, 
Carroll,  for  the  sheriff  of  Peterborough.  Armour  for  the 
sheriff  of  Northumberland  and  Durham. — Bex  v.  Bowles, 
Wightw.  116 ;  Bex  v.  Caldwell,  1  Anstr.  279 ;  Bex.  v.  Fry, 
2  Anstr.  358;  Bex  v.  Barber,  3  Anstr.  717 ;  Lewis  v.  Morris, 
2  Cr.  &  M.  712  ;  Sewell  on  Sheriffs,  475 ;  Ch.  Arch.  Prac. 
552 ;  Collingridge  v.  Paxton,  11  C.  B.  683 ;  29  Eliz.  ch.  4 ; 
43  Geo.  ly.,  ch.  1  ;.49  Geo.  III.,  ch.  4  ;  2  Geo.  IV.,  ch.  1, 
sec.  19 ;  9  Yic,  ch.  56 ;  Morris  v.  Boulton,  2  Chamb.  Bep.  60. 

BoBiNSON,  C.  J. — It  appears  that  the  three  sheriffs  among 
them  have  levied  upon  the  defendants,  under  several  execu- 
tions for  the  same  debt,  X98  10s.  9d.,  for  poundage :  that  is  to 
say,  the  sheriff  of  Hastings  £40  3s.  3d. ;  the  sheriff  of  Nor- 
thumberland X28  10s.,  and  the  sheriff  of  Peterborough  £29 
17s.  6d.,  each  of  which  sums,  as  we  understand  the  case, 
includes  a  charge  for  poundage  on  the  whole  sum  to  be 
levied,  and  the  larger  charge  of  the  sheriff  of  Hastings, 
being  occasioned  probably  by  his  having  made  a  seizure  in 
March,  and  incurred  some  expense  in  consequence  between 
that  time  and  the  time  he  received  the  money.  No  ex- 
planation has  been  given  of  this. 

The  money  levied  by  the  sheriff  of  Northumberland  seems 
to  have  been  retained  in  payment  of  the  debt  and  costs,  and 
the  moneys  levied  by  the  other  two  sheriffs  is  not  stated  to 
have  passed  into  the  hands  of  the  plaintiff's  attorney,  and 
we  suppose  has  been  returned  to  the  defendants  by  the  she- 
riff of  Hastings  as  well  as  by  the  sheriff  of  Peterborough. 

The  sheriff  of  Peterborough,  it  is  stated,  did  receive  his 
back,  and  returned  it  to  the  defendants,  deducting  thereout 
his  poundage  and  fees.  Ho  had  in  the  first  place,  however, 
paid  £800  into  the  plaintiff's  hands  (which  he  got  back) 
retaining  the  balance— between  £300  and  £400 — to  be  paid 
over  to  the  attorney  himself,  according  to  his  express  instruc- 
tions. 


112  queen's  bench,  trinity  term,  22  VIC. 

This  is  a  feature  in  the  case  of  which  no  explanation  is 
offered,  and  which  may  very  naturally  have  given  rise  to 
injurious  surmises,  considering  the  general  complexion  of 
the  case,  and  the  extraordinary  measures  adopted  both  by 
the  plaintiff  and  his  attorney. 

As  to  any  legal  questions  involved,  we  take  it  to  be  quite 
clear  that  only  one  poundage  can  be  made  upon  one  debt 
out  of  the  defendants'  goods,  under  our  statute  2  Greo.  IV., 
ch.  1,  sec.  19,  and  most  unquestionably  not  more  poundages 
than  one  because  several  sheriffs  had  been  so  recklessly  and 
unnecessarily  set  to  work  as  they  were  in  this  case  to  make 
the  same  debt. 

The  statute  9  Yic,  ch.  56,  allows  compensation  for  the 
services  actually  rendered  by  sheriffs  when  executions  have 
gone  into  several  districts,  and  some  one  or  more  of  the  she- 
riffs have  rendered  services  in  obedience  to  the  writ,  but 
have  not  sold  the  property  seized,  nor  actually  levied  the 
money,  in  consequence  of  satisfaction  having  been  otherwise 
obtained. 

In  this  case  the  money  made  by  the  sheriffs  of  Hastings 
and  Peterborough  being,  as  we  infer  from  the  affidavits, 
returned  to  the  defendants,  it  cannot,  we  think,  be  treated 
as  levied  within  the  spirit  and  meaning  of  the  act,  so  as  to 
give  them  a  claim  under  any  thing  in  that  statute  to  actual 
poundage,  and  there  was  no  sale  made  of  any  thing  seized. 

If  under  that  act  what  had  been  done  by  the  sheriffs  of 
Peterborough  and  Hastings  entitled  them  to  poundage, 
which  we  think  it  does  not,  or  if  their  services  were  to 
be  recompensed  by  an  allowance  made .  by  the  court  under 
the  act  9  Vic,  ch.  56,  and  not  by  poundage,  it  would  be  a 
question  in  either  case  whether  the  poundage,  in  the  one 
case,  or  the  special  fee  for  services,  in  the  other,  is  to  be 
received  by  the  sheriff  from  the  plaintiff  in  the  suit  or  from 
the  defendants. 

The  case  of  Rawstorne  v.  Wilkinson  et  al.  (4  M.  &  Sel. 
250)  is  an  authority  to  shew  that,  notwithstanding  the  Eng- 
lish statute  43  Greo.  III.,  ch.  46,  sec.  5,  which,  like  our 
statute  2  Geo.  IV.,  ch.  1,  allows  poundage  to  be  levied  upon 
the  defendantj  yet  when  the  money  levied  has,  in  conse- 


HENRY  V.  THE  COMMERCIAL  BANK  OF  CANADA. 


113 


quence  of  something  for  which  the  plaintiff  is  to  answer,  to 
be  restored  to  the  defendant,  the  sheriff  may  sustain  an 
action  for  his  poundage  against  the  plaintiff  who  procured 
.him  to  render  the  service. 

Whether  the  same  principle  can  be  acted  upon  in  a  case 
like  the  present,  or  whether  the  statute  9  Vic,  ch.  56,  must 
be  taken  to  mean,  what  is  not  expressed  in  it,  that  the  com- 
pensation for  double  services  rendered  in  such  cases  under  a 
plurality  of  writs  may  be  charged  against  the  defendant,  is 
a  point  upon  which  I  do  not  at  present  feel  clear,  though  I 
have  always  hitherto  supposed  that  the  latter  course  is  what 
the  statute  contemplates.  We  have  never,  that  I  remember, 
had  occasion  to  consider  this  ;  and  upon  the  view  which  we 
take  of  this  case  we  need  not  determine  it  here. 

The  proceedings  which  the  plaintiff  and  his  attorney  adopted 
in  this  case  were  most  oppressive  and  unreasonable,  and  in 
the  case  of  the  attorney  exceedingly  unbecoming.  He  ap- 
pears to  think  it  a  sufficient  reason  to  give  for  the  part  he 
-took  in  it,  that  his  client  insisted  upon  it ;  but  surely  it  is 
the  proper  duty  of  an  attorney  to  restrain  his  client  from 
abusing  the  process  of  the  court.  He  is  not  at  liberty  to 
concur  with  him  in  such  measures. 

Both  the  attorney  and  his  client  well  knew  that  the  Com- 
mercial Bank  was  a  large  banking  establishment,  doing  an 
extensive  business  throughout  the  province,  and  that  any 
person  having  an  execution  against  them  for  a  debt  much 
larger  than  the  debt  in  question  could  have  no  difficulty  in 
collecting  it.  It  was  not  because  the  plaintiff  could  have 
believed  his  debt  to  be  in  danger  that  he  acted  in  the  strange 
and  indeed  violent  manner  that  he  did. 

That  is  not  pretended  in  any  affidavit  placed  before  us, 
but  it  is  quite  plain,  and  is  in  terms  acknowledged  by  the 
plaintiff 's  attorney,  that  his  object  was  to  get  the  money 
before  the  term,  which  was  near,  should  arrive,  in  order  that 
the  defendants  might  not  have  the  opportunity  of  making 
an  application  to  the  court  against  the  award. 

What  could  be  more  unjust  and  oppressive  than  the  idea 
of  making  the  defendants  pay  a  treble  poundage  on  the 
debt,  in  consequence  of  the  extraordinary  measures  taken 
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by  the  plaintiff  for  the  express  purpose  of  shutting  out  the 
defendants  from  timely  access  to  a  court  of  justice.  It  is 
not  stated  when  the  award  was  made,  but  we  suppose  it  must 
have  been  in  the  interval  between  Hilary  and  Easter  terms, 
for  if  before  Hilary  Term,  the  defendants  would  have  had 
an  opportunity  of  moving  in  that  term.  Then,  if  made  in 
the  vacation,  when  a  verdict  had  been  taken  by  consent,  it 
would  have  been  the  ordinary  course  to  wait  till  the  term 
before  entering  judgment  upon  it,  in  order  that  the  party 
against  whom  the  award  was  made  might  have  an  opportu- 
nity of  moving  against  it,  if  he  desired  on  any  ground  to  do 
so. 

But  judgment  being  entered  before  term,  and  execution 
issued,  the  defendants  could  only  go  before  a  judge  in 
Chambers  with  any  objections  that  they  might  have  to  urge. 
On  what  ground  they  did  move,  or  what  vfere  the  terms  of 
the  submission,  we  are  not  informed ;  but  though  the  learned 
judge  to  whom  the  defendants  applied  felt  himself  not  at 
liberty  to  interfere  on  any  ground  that  was  before  him,  the 
defendants  might  still  be  sincerely  under  the  impression 
that  they  had  a  case  which  would  be  favourably  entertained 
on  a  discussion  before  the  full  court,  and  the  plaintiff  and 
his  attorney  were  both  evidently  aware  that  the  defendants 
did  desire  such  an  opportunity. 

If  nothing  more  had  been  done  than  to  press  the  execution, 
notwithstanding,  in  the  ordinary  manner,  after  the  discharge 
of  the  judge's  summons  had  left  the  plaintiff  at  liberty  to 
proceed  with  his  execution,  the  case  would  not  have  called 
for  remark ;  but  the  proceedings  that  were  adopted  were 
unusual,  and  so  unreasonable  as  to  be  almost  incredible. 

It  would  be  a  great  reflection  upon  the  court  if  they 
allowed  the  expense  of  such  proceedings  to  fall  upon  the 
defendants. 

The  several  sheriffs  were  not  to  blame,  for  they  each  had 
the  responsibility  thrown  upon  them  of  enforcing  at  their 
peril  the  writs  placed  in  their  hands ;  and  the  plaintiff"  and 
his  attorney,  in  their  resolution  to  realise  the  money  between 
the  13th  and  17th  of  May — in  other  words,  at  latest  on 
Saturday,  the  15th — were  most  urgent  in  pressing  the 
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several  sheriffs,  travelling  tliemselves  from  place  to  place, 
and  sending  telegraphic  messages,  with  an  activity  and 
earnestness  that  can  only  be  accounted  for  by  believing 
that  there  really  was  an  impression  on  the  minds  of  both 
that  there  was  something  in  the  natm^e  of  the  demand  under 
the  award  which  would  prevent  its  being  enforced  at  all,  if 
the  facts  could  be  got  fully  before  the  court.  They  could 
not  have  believed  the  debt  in  danger,  and  four  days'  delay 
was  surely  nothing  uncommon,  for  when  goods  are  to  be 
sold  under  a  fi.  fa.  a  delay  of  eight  days  at  least  is  the 
ordinary  course. 

We  consider  that  we  are  bound  to  take  care  that  the 
defendants  get  back  the  two  sums  that  were  obtained  from 
the  sheriffs  of  Northumberland  and  Peterborough  by  the  pro- 
ceedings that  were  so  unnecessarily  and  wantonly  adopted. 
If  there  was  any  thing  excessive  in  the  <£43  3s.  6d.  retained 
by  the  sheriff  of  Hastings,  that  is  not  complained  of  in  this 
application,  and  could  at  any  time  be  remedied. 

As  to  the  sheriffs  of  Northumberland  and  Durham,  and 
of  Peterborough  and  Victoria,  they  were  compelled  by  the 
plaintiff  and  his  attorney  to  render  services  such  as  would 
be  followed  by  a  legal  claim  for  poundage  in  the  case  of 
enforcing  a  single  execution,  and  we  do  not  think  we  are 
called  upon  to  deprive  them  of  any  part  of  it  under  the  cir- 
cumstances ;  but  our  order  is,  that  the  rule  be  made  absolute 
upon  the  plaintiff's  attorney  to  refund  to  the  defendants  the 
several  amounts  retained  by  the  sheriffs  of  Peterborough  and 
Hastings  for  poundage  respectively  upon  the  writs  of  execu- 
tion to  them  severally  directed,  and  that  he  shall  also  pay 
the  expenses  of  the  two  concurrent  writs  of  execution  issued 
in  this  suit  in  May  last,  together  with  the  costs  of  this 
application  ;  and  we  recommend  that  the  attorney  pay 
prompt  attention  to  this  order. 

McLean,  J.— By  the  2  G-eo.  IV.,  ch.  1,  sec.  19,  a  sheriff 
is  authorised  to  levy  poundage,  fees  and  expenses,  on  an 
execution  against  the  person,  lands  or  goods  of  a  debtor, 
over  and  above  the  debt  and  interest  recovered  ;  but  to  re- 
strain the  levying  of  poundage  in  several  counties  or  dis- 
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trictSj  the  9  Vic,  cli.  56,  sec.  3,  provides,  that  where  no 
money  shall  be  actually  levied  no  poundage  shall  be  allowed, 
but  the  court  or  a  judge  may  allow  a  reasonable  charge  for 
any  service  rendered.  It  is  quite  clear  that  poundage  can- 
not properly  be  levied  in  three  several  counties  on  the  col- 
lection of  the  same  sum  of  money ;  but  by  the  express  direc- 
tions of  the  plaintiff  and  his  attorney  the  money  on  the 
plaintiff's  execution  has  been  actually  levied  by  three  several 
sheriffs,  and  each  of  them  has  retained  his  poundage  and  fees, 
claiming  a  right  to  do  so  on  the  ground  of  having  each  made 
the  money  on  the  execution  directed  to  him. 

It  is  not  necessary  to  enquire  how  far  that  claim  is  well 
founded  in  this  case.  It  is,  I  think,  evident  from  all  the 
affidavits,  and  appears  clearly  from  Mr.  Jellett's  own  affida- 
vit, that  his  object,  and  that  of  the  plaintiff,  in  issuing  three 
executions,  was  to  ensure  the  collection  in  one  of  the  coun- 
ties before  the  first  day  of  term,  in  order  to  prevent  an  ap- 
plication to  the  court  to  set  aside  the  award  and  the  judg- 
ment founded  on  it. 

It  was  not  from  any  apprehension  of  insufficiency  of  goods 
in  either  of  the  counties  that  &  fi.  fa,  was  issued  into  the 
others,  for  the  parties  were  fully  aware  that  the  first  seizure 
at  Belleville  would  be  certain  to  realise  the  full  amount  of 
the  execution ;  but  a  delay  might  arise  in  that  county,  which 
might  enable  the  defendants  to  bring  all  the  circumstances 
before  the  court  in  term,  and  to  prevent  that,  and  in  the 
hope  of  seizing  money  under  the  22nd  section  of  the  Com- 
mon Law  Procedure  Act  of  1857,  executions  were  issued 
into  two  other  counties.  The  issuing  of  these  concurrent 
executions  not  being  for  the  legitimate  purpose  contemplated 
by  law,  but  for  a  purpose  unjustifiable  in  itself,  that  of  de- 
priving the  defendants  of  an  opportunity  of  seeking  relief 
against  an  award  and  judgment  which  they  considered  unjust 
and  illegal,  was  in  fact  an  abuse  of  the  process  of  the  court ; 
and  if  the  affidavits  which  have  been  filed  to  support  this 
application  are  to  be  credited,  there  is  too  much  reason  to 
believe  that  the.  plaintiff's  attorney  was  aware  that  the  plain- 
tiff's claim  was  of  a  doubtful  nature,  if  not  wholly  unfounded, 
and  that  he  therefore  adopted  the  course  which  he  took  to 
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prevent  its  being  brought  before  the  court.  The  defendants, 
by  the  unnecessary  and  vexatious  proceedings  of  the  plain- 
tiff and  his  attorney,  have  not  only  been  compelled  to  pay  a 
large  amount  on  an  execution  in  a  suit  which  they  consider 
to  be  unjust,  but  they  have  been  obliged  to  submit  to  the 
payment  of  three  several  poundages,  when  under  any  cir- 
cumstances they  ought  not  to  have  been  subjected  to  such  a 
charge  in  more  than  one  county. 

It  is  not,  perhaps,  surprising  that  the  plaintiff  should 
desire  to  enforce  the  payment  of  a  large  sum  of  money  for 
which  he  had  by  some  means  obtained  a  judgment,  but  it 
certainly  was  no  part  of  the  duty  of  Mr.  Jellett  to  assist  him 
in  collecting  any  sum  to  which  he  was  not  entitled,  or  in  evad- 
ing the  fullest  investigation  into  the  nature  and  the  justice  of 
his  demand,  by  such  a  course  as  he  thought  proper  to  pursue. 

There  is  no  doubt  that  Mr.  Jellett,  as  an  attorney  and 
officer  of  this  court,  is  liable  to  be  called  upon  to  answer  for 
any  misconduct  which  he  may  be  guilty  of  as  such.  It  is 
laid  down  in  Com.  Dig.  Title,  "Attorney,"  B.  13,  that  "an 
attorney,  being  an  officer  of  the  court,  if  he  attempts  any- 
thing which  he  cannot  or  ought  not  to  do,  it  will  be  a  con- 
tempt of  the  court,  for  which  an  attachment  shall  go  against 
him and  it  is  also  established  that  the  court  may  order 
an  attorney  to  pay  costs  to  his  own  client  for  neglect,  or  to 
the  opposite  party  for  vexatious  and  improper  conduct.  2 
Burr.  654;  Hullock's  Costs,  492,  &c. ;  4  T.  R.  371;  3 
Taun.  492 ;  1  Salk.  87.  I  regret  that  the  affidavits  in  this 
case  shew  too  clearly  that  the  conduct  of  Mr.  Jellett  has  been 
very  vexatious  and  improper,  and  I  think  that  if  he  is  re- 
quired to  refund  to  the  defendants  tke  amount  of  poundage 
which  they  have  been  obliged  to  disburse  unnecessarily,  and 
to  pay  the  costs  of  this  application,  the  measure  of  punish- 
ment will  still  be  far  from  severe.  I  concur,  therefore,  in 
ordering  that  he  do  repay  to  the  defendants  the  sums  re- 
tained by  the  sheriffs  of  the  counties  of  Hastings,  and  Peter- 
borough and  Victoria,  and  that  he  do  also  pay  the  costs  of 
this  application,  and  of  the  several  writs  unnecessarily  and 
improperly  issued  after  the  first  seizure  was  made. 

Burns,  J.,  concurred. 

Rule  discharged. 
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McIntyre  v.  The  Great  Western  Railway  Company. 

6  Geo.  IV.,  ch.  7,  sec.  13 — Sale  of  lands  for  taxes — Measurement  of  part  sold 
— Inconsistent  descriptions. 

THe  lot  in  question,  fronting  to  the  north,  was  bounded  on  the  south  by  the 
river  Thames.  The  sheriff,  while  the  6  Geo.  IV.,  ch.  7,  was  in  force, 
sold  120  acres  of  the  lot  for  taxes,  and  in  his  deed  first  gave  a  description 
by  metes  and  bounds,  which  was  not  in  accordance  with  the  statute,  and 
then  added  a  general  description  of  the  land,  as  being  120  acres,  measured 
in  the  manner  prescribed  by  the  act. 

Held,  that  the  latter  description  must  govern. 

Held,  also,  that  according  to  the  statute  the  rear  line  of  the  tract  sold 
should  correspond  with  the  rear  of  the  whole  lot,  following  the  windings 
of  the  river. 

Trespass,  queer e  clausum  f regit,  to  lot  No.  4  in  the  third 
concession  of  North  Dorchester,  describing  by  metes  and 
bounds  four  acres  and  yVu  of  the  lot,  as  the  part  trespassed 
upon,  charging  destruction  of  the  grass,  subverting  the  soil, 
&c.,  and  taking  down  and  conveying  away  the  fences  ;  and 
laying  as  special  damage  that  defendants,  by  constructing 
their  railway,  encumbered  the  plaintiff's  close  and  prevented 
him  from  having  the  use  of  it,  and  of  a  certain  highway 
adjoining  his  lands,  to  which  access  had  been  cut  off  by 
defendants'  railway ;  all  which  the  plaintiff  averred  was 
done  without  his  leave,  and  without  making  him  any  remu- 
neration. 

The  second  count  was  for  use  of  the  plaintiff's  land  with 
his  permission. 

The  third  count  for  the  value  of  land  sold  by  the  plaintiff 
to  defendants. 

The  fourth  count  stated  that  the  plaintiff,  before  the  con- 
structing by  defendants  of  their  railway,  had  access  from 
the  said  land  to  a  certain  highway  adjacent  to  it :  that 
defendants,  without  the  plaintiff's  consent,  took  for  their 
railway  from  the  plaintiff's  lot  four  acres  and  j/o?  described 
in  the  first  count,  running  across  the  plaintiff's  said  lot  of 
land,  near  the  southerly  end  thereof,  and  adjoining  the  said 
highway,  whereby  the  plaintiff  was  deprived  of  the  four 
acres  and  yVu  of  liis  land,  and  of  access  to  the  said  highway : 
that  this  was  done  without  the  plaintiff's  consent,  and  with- 
out defendants  being  authorised  by  virtue  of  any  reference 
to  arbitration  under  the  statute,  and  without  the  plaintiff's 
receiving  any  remuneration :  that  the  plaintiff  had  been 
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always  willing  to  appoint  an  arbitrator  according  to  the 
statute,  a^d  did  appoint  one,  and  gave  notice  to  the  defen- 
dants, and  required  them  to  appoint  an  arbitrator  on  their 
part,  as  it  was  their  duty  to  do,  but  that  defendants  neglected 
and  refused  to  do  so. 

And  the  plaintiff  sued  for  a  writ  of  mandamus  (under  the 
Common  Law  Procedure  Act)  to  the  defendants,  to  appoint 
an  arbitrator  to  award  upon  the  amount  of  damage,  &c.,  for 
taking  the  plaintiff's  land,  and  for  depriving  him  of  access 
to  the  highway. 

Pleas,  to  the  first  and  fourth  counts,  "  Not  guilty,"  by 
statutes  4  Wm.  lY.,  ch.  29,  sec.  26,  16  Vic,  ch.  99,  sec.  10, 
18  Yic,  ch.  176,  sec.  26 ;  and  to  the  second  and  third  counts, 
Not  indebted. 

Whether  the  plaintiff's  portion  of  lot  No.  4  did  or  did 
not  in  fact  extend  to  the  highway  towards  the  south  end  of 
the  lot  was  one  of  the  questions  made  at  the  trial,  which 
took  place  at  London,  before  Robinson,  C.  J.  If  it  did 
not,  then,  as  the  railway  could  not  be  said  to  cut  off  his 
access  to  the  highway,  one  of  the  claims  to  damages  ad- 
vanced by  him  could  not  be  well  founded.  That  question 
turned  upon  these  facts  : 

In  June,  1834,  part  of  this  lot  No.  4  in  the  3rd  concession 
of  North  Dorchester  having  been  sold  for  taxes  to  Samuel 
Street,  Esq.,  a  deed  was  made  by  the  sheriff,  in  which  the 
land  was  thus  described  :  "  Commencing  at  the  north-west 
angle  of  said  lot,  and  running  conformably  to  the  courses 
and  proportions  of  said  lot,  south  21°  30'  east,  nearly 
37  chains,  88  links,  more  or  less,  to  the  south-west  angle 
of  the  said  parcel  or  tract  of  land  so  sold  as  aforesaid ;  then 
running  the  several  courses  by  which  the  said  lot  is  bounded 
by  the  river  Thames  29  chains,  80  links,  more  or  less,  to  the 
south-east  angle  of  the  said  parcel  or  tract ;  then  north  21° 
30'  west,  nearly  42  chains,  88  links,  more  or  less,  to  the 
front  thereof ;  and  then  south  68°  30'  west,  nearly  29 
chains,  75  links,  to  the  said  south-west  angle  ;  and  may  be 
particularly  known  as  follows — that  is  to  say  :  beginning  at 
the  front  angle  of  the  said  lot,  &c.,  on  that  side  from  whence 
the  lots  are  numbered,  and  measuring  backwards,  taking  a 
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proportion  of  the  width  correisponding  in  quantity  with  the 
proportion  of  this  particular  lot  in  regard  to  its  length  and 
breadth,  according  to  the  quantity  required,  comprising  120 
acres  aforesaid." 

The  whole  lot  was  hounded  towards  the  south  by  the  river 
Thames,  which  not  running  in  a  right  line  past  the  lot,  but 
dipping  towards  the  south  from  the  centre  of  the  lot  to  the 
south-eastern  angle,  gave  rise  to  a  question  what  should  be 
the  figure  of  the  120  acres  of  the  lot  which  was  sold  for  taxes, 
in  order  to  conform  to  the  direction  of  the  statute  6  Geo.  IV., 
ch.  7,  sec.  13,  which  was  then  in  force,  though  afterwards 
modified  by  the  statute  7  Wm.  IV.,  ch.  19,  sec.  5. 

Surveyors  were  examined,  and  requested  to  state  how 
they  would  proceed  in  such  a  case  to  carry  out  the  provisions 
of  the  statute. 

It  was  agreed  at  the  trial  that  the  jury  should  assess — 
1st.  The  value  of  the  land  of  the  plaintiff  taken  for  the 
railway.  2ndly.  The  value  of  the  land  of  the  plaintiff 
south  of  the  railway,  if  there  should  be  found  to  be  any  so 
situated.  Srdly.  The  damage  to  the  plaintiff  from  his  being 
cut  off  by  the  railway  from  the  highway  called  the  Governor's 
road,  provided  it  should  appear  that  the  120  acres  sold  to  Mr. 
Street  for  taxes,  and  by  Mr.  Street  sold  and  conveyed  to 
this  plaintiff,  extended  to  the  highway,  for  otherwise  he  had 
not  the  right  of  access  to  the  road  of  which  he  complained' 
he  had  been  deprived;  and  whether  the  plaintiff's  land  did 
extend  to  the  highway  depended  upon  the  questions — 1st. 
What  did  the  sheriff's  deed  convey  ?  2ndly.  What  could  it 
legally  convey  according  to  the  statute. 6  Geo.  IV.,  ch.  7, 
sec.  13? 

The  jury  found  that  if  no  part  of  the  120  acres  owned  by  the 
plaintiff  came  to  the  highway  referred  to,  its  value  would  be 
£8  per  acre  {i.  e.,  the  four  acres  and  taken  by  defen- 
dants). That  if  it  did  at  any  point  touch  the  highway,  so 
that  the  plaintiff  could,  but  for  the  railway,  have  had  con- 
tinued access  to  the  highway,  the  four  acres  would  be  worth 
£30  more  than  the  £8  per  acre ;  and  that  the  damage  to  the 
plaintiff  of  being  without  a  crossing  over  the  railway  to  the 
highway,  if  he  was  entitled  to  go  to  the  highway,  would  be  £b. 
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On  this  finding  it  was  agreed  that  a  verdict  should  be  taken 
for  the  plaintiff  for  Is.  damages,  with  leave  reserved  to  the 
court  to  direct  a  verdict  to  be  entered  for  defendants,  or  for 
the  plaintiff,  according  to  the  actual  damages  found  by  the 
jury,  as  the  right  of  either  party  might  appear  to  the  court 
upon  the  evidence. 

BecJiei',  Q.  C,  for  defendants,  moved  to  have  the  verdict 
set  aside,  and  for  a  new  trial,  on  the  ground  that  the 
plaintiff  had  no  title  to  the  land,  the  value  of  which  he 
claimed,  and  upon  the  discovery  of  new  evidence  as  stated 
in  affidavit. 

Wilson,  Q.  C,  for  the  plaintiff,  obtained  a  cross  rule  to 
have  the  verdict  entered  for  such  damages  as  the  plaintiff 
might  appear  to  the  coui't  to  be  entitled  to  according  to  the 
special  finding  of  the  jury.    Both  rules  were  argued  together. 

It  was  contended,  on  the  one  side,  that  the  sheriff  was 
bound  to  lay  out  the  tract  so  that  the  120  acres  would  con- 
stitute a  figure  of  the  same  kind  and  proportions  as  the 
whole  of  the  broken  lot  No.  4 ;  that  is,  having  its  southern 
line  correspond  with  the  curvature  of  the  river  on  the 
southern  limit  of  the  lot. 

On  the  other  hand,  it  was  suggested  that  a  right  line 
should  be  drawn  from  the  south-east  to  the  south-west  angle 
of  the  lot,  on  the  river,  at  the  water's  edge,  and  that  the 
southern  limit  of  the  120  acres  should  correspond  with  that ; 
or  that  the  120  acres  should  be  laid  out  in  a  regular  paral- 
lelogram, the  rear  boundary  corresponding  in  course  with 
the  front ;  or  that  the  mean  length  of  the  two  side-lines  of 
the  lot  should  be  taken,  and  a  line  run  through  from  east  to 
west  at  that  distance  from  the  front,  and  parallel  with  the 
front  line. 

Robinson,  C.  J. — The  sale  of  this  land  for  taxes  was 
made  while  such  sales  were  governed  by  the  statute  6  Geo. 
IV.,  ch.  7,  sec.  13,  in  regard  to  the  manner  in  which  the 
sheriff  should  take  out  of  the  lot  any  number  of  acres  less 
than  the  whole,  for  which  the  highest  bidder  at  the  sale 
should  offer  to  pay  the  taxes  and  fees. 

The  method  prescribed  by  the  act  was  'Vto  begin  at  the 
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front  angle  of  the  lot,  on  that  side  from  whence  the  lots  are 
numbered,  and  measure  backward,  taking  a  proportion  of  the 
width,  corresponding  in  quantity  with  the  proportion  of  the 
particular  lot  in  regard  to  its  length  and  breadth,  according 
to  the  quantity  required  to  make  the  sum  demanded." 

If  it  happened  in  this  case  that  the  sheriff  had  disregarded 
this  provision,  and  had  conveyed  to  the  highest  bidder  120 
acres  of  the  lot  apportioned  upon  a  different  principle,  and 
constituting  a  figure  differing  from  the  figure  of  the  whole 
lot,  then  the  question  would  have  been  whether  the  deed 
should  be  held  void  on  account  of  such  deviation  from  the 
statute.  But  we  have  no  such  question  here,  for  the  sheriff 
very  properly  did  make  his  deed  so  as  to  conform  closely  to 
the  act,  and  we  cannot  hold  that  to  be  erroneous.  Such,  at 
least,  I  hold  to  be  the  effect  of  the  deed.  It  contains  a  kind 
of  double  description  :  the  one,  intended  to  express  what  the 
supposed  length  of  the  side  lines  must  be,  in  order  to  give  the 
120  acres  in  the  manner  pointed  out  by  the  statute ;  and  the 
other,  keeping  clear  of  any  mention  of  distances,  for  fear 
they  might  mislead,  and  stating  that  the  land  conveyed  was 
120  acres,  to  be  taken  out  of  the  whole  lot,  so  as  to  consti- 
tute a  figure  of  the  same  proportions  as  the  whole  lot.  If 
these  descriptions  conflicted  with  each  other,  we  should  have 
to  adopt  that  which  literally  complies  with  the  statute,  and 
discard  the  other,  because  the  one  would  be  legal  and  right, 
and  the  other  erroneous  ;  but  they  do  not  conflict,  because 
the  side  lines  in  the  detailed  description  have  not  a  certain 
length  absolutely  given  to  to  them,  but  the  words  "  more  or 
less"  are  added,  and  the  whole  description  given  in  the  deed 
amounts  to  this  : — that  the  grantee  is  to  have  120  acres  mea- 
sured out  of  the  lot  as  the  statute  directs,  and  which,  as  the 
sheriff  has  estimated,  will  give  to  the  several  limits  of  the 
tract  the  dimensions  which  he  specifies,  or  about  that. 
There  can  be '  no  conflict  between  the  two.  The  standard 
by  which  to  measure  is  given  in  the  deed  in  the  terms  of  the 
statute,  and  the  real  length  remains  to  be  ascertained  by 
applying  that  rule. 

Seeing  then  now  exactly  what  was  conveyed,  my  opinion 
is  that  the  statute  has  been  in  literal  terms  complied  with, 
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by  making  the  rear  line  of  the  120  acres  correspond  in  its 
courses  with  the  rear  line  of  the  lot ;  and  we  have  no  autho- 
rity to  prefer  to  that  any  one  of  the  courses  suggested  by 
the  witnesses.  They  might  have  been  as  good,  or  better, 
according  to  the  circumstances,  but  we  cannot  say  that  the 
statute  sanctions  them. 

If  the  rule  laid  down  in  the  act  were  one  that  could  not 
be  applied  under  the  circumstances  of  this  case,  then  there 
would  be  room  for  considering  what  would  be  the  most 
reasonable  approximation ;  but  it  can  be  applied,  and  ac- 
cording to  the  deed  it  is  to  be  applied,  for  the  deed  passes 
no  land  that  will  not  be  embraced  under  a  descriptions  so 
framed,  which  latter  consideration  is  decisive  as  to  what  the 
plaintiff  can  claim. 

The  parties  at  the  trial  stated  that  they  would  have  no  dif- 
ficulty in  settling  the  verdict  after  the  court  had  determined 
the  principle  of  survey  that  was  to  be  applied,  and  we  with 
hold  final  judgment  in  this  case  till  the  same  can  be  stated, 
keeping  the  cause  open  for  that  purpose.  It  may  then  turn 
out  that  the  defendants  have  taken  none  of  the  plaintiff  's 
land  ;  but  a  careful  measurement  will  show  how  that  is,  and 
there  will  be  no  difficulty  in  adjusting  the  verdict  after  the 
facts  are  ascertained  on  the  ground. 

McLean,  J. — The  court  being  relieved  from  the  consid 
eration  of  any  question  of  damages,  the  only  point  to  be 
considered  is  the  description  necessary  to  ascertain  the  par- 
ticular boundaries.  It  is  clear  that  the  specific  metes  and 
bounds  mentioned  in  the  sheriff's  deed  cannot  govern,  as 
the  distances  are  stated  uncertainly,  being  more  or  less, 
whereas  by  law  the  quantity  of  land  must  be  confined  to  120 
acres,  and  the  courses  must  correspond  with  the  several  lines 
which  form  the  limits  of  the  lot.  The  length  and  breadth 
must  be  according  to  and  in  proportion  to  the  length  and 
breadth  of  the  lot.  The  general  description  given  in  the 
sheriff's  deed  corresponds  with  the  requirements  of  the  13th 
section  of  6  Geo.  IV.,  ch.  7,  b;j  which  the  sale  of  lands  for 
taxes  were  regulated  till  the  passing  of  the  act  7  Wm.  IV., 
ch.  19,  the  5th  section  of  which  authorises  in  all  future  sales 


1^4  queen's  bench,  trinity  teem,  22  VIC. 

tlie  sherijBf,  at  his  option,  to  put  up  and  adjudge  to  the  pur- 
chaser of  any  part  of  a  lot,  such  part  of  the  lot  as  he  may 
in  his  discretion  think  best  for  the  interest  of  the  proprietor. 

Whether  the  plaintiff's  land,  when  run  parallel  to  the 
several  limits  of  the  lot,  will  extend  to  or  beyond  the  rail- 
way, must  of  course  depend  upon  accurate  measurement. 

At  present  the  courses  marked  upon  the  plans  produced 
deviate  so  much  from  the  courses  of  the  lines  intended  in 
the  original  survey  to  form  the  boundaries  of  the  v/hole  lot, 
that  it  is  impossible  to  say  that  they  are  correct,  or  that  the 
plaintiff  is  entitled  to  claim  any  damages. 

Burns,  J. — The  point  made  by  the  defendants,  that  the 
particular  description  by  metes  and  bounds  contained  in  the 
sheriff 's  deed  should  govern,  and  that  the  land  should  be 
taken  out  of  the  whole  lot  according  to  that^  because  the 
sheriff  may  have  thought  it  more  advantageous  to  the  pro- 
prietor that  it  should  be  so,  cannot  prevail,  for  the  statute 
authorising  the  sheriff  to  do  so  is  7  Wm.  IV.,  ch.  19,  passed 
three  years  after  the  conveyance  in  question  was  executed. 
"We  must  then  take  the  statute  6  Geo.  IV.,  ch.  7,  for  our  guide. 
The  deed  from  the  sheriff,  besides  professing  to  convey  120 
acres  by  metes  and  bounds,  which  are  rather  indefinite,  goes 
on  to  say,  and  may  he  particularly  Jcnown  as  follows,  that 
is  to  say,,  beginning  at  the  front  angle  of  the  said  lot,"  and 
then  follows  the  precise  language  of  the  13th  section  of  the 
act.  I  suppose,  in  giving  the  previous  description,  it  was 
thought  the  directions  contained  in  the  act  were  followed, 
but  it  is  plain  that  it  is  not  so,  for  instead  of  taking  a  pro- 
portionate width  of  the  lot  according  to  its  length,  the  she 
riff  by  the  description  would  profess  to  convey  very  nearly 
the  whole  width  of  the  lot,  both  in  front  and  in  rear.  The 
lot  appears  to  be  about  30  chains,  62  links  wide,  and  the 
sheriff's  description  of  the  120  acres  makes  that  portion  to 
be  29  chains,  75  links  in  width,  thus  leaving  a  strip  on  the 
side  of  the  lot  less  than  a  chain  wide,  and  it  would  be  some 
42  chains  and  88  links  in  l^gth.  The  sheriff*  had  no  dis- 
cretion to  adopt  any  other  method  than  that  prescribed  to 
him  by  the  act,  and  as  we  see  that,  though  he  did  pre- 
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tend  to  describe  the  120  acres  by  metes  and  bounds,  he  did 
so  to  meet  the  requirements  of  the  act,  we  have  nothing  left 
for  us  to  do  than  to  carry  out  that  description  according  to 
survey,  whatever  that  may  be. 

This  brings  me  to  the  consideration  of  the  case  as  applied 
to  the  proper  construction  of  the  act  of  parliament.  The 
lot  in  question  is  a  broken  lot,  with  the  river  Thames  form- 
ing its  rear  boundary,  and  the  west  side  of  the  lot  longer 
than  the  east  side.  The  plaintiff 's  surveyor,  as  well  as  the 
defendants'  surveyor,  have  both  taken  23  chains,  91  links  as 
the  proper  proportion  of  the  width  of  the  whole  lot  to  give 
to  the  120  acres  sold  for  the  taxes,  but  where  the  two  disa- 
gree is  in  the  length.  The  surveyor  for  the  plaintiff  has 
taken  a  proportion  of  the  shorter  as  well  as  of  the  longer 
side  of  the  lot,  making  a  straight  line  across  the  lot,  and  not 
a  curved  one  according  to  the  windings  of  the  river,  and 
that  line  he  has  determined  by  taking  the  point  on  the  river 
as  the  east  side  of  the  lot  and  the  point  where  the  west  side 
of  the  lot  intersects  the  river,  and  drawing  a  straight  line 
between  the  two,  and  then  making  the  rear  boundary  of  the 
120  acres  parallel  to  that  line.  The  defendants'  surveyor 
has  added  the  length  of  the  shorter  side  to  the  length  of  the 
longer  side,  and  then  taken  the  mean  of  the  two,  by  which 
to  estimate  the  length  of  the  120  acres.  The  simple  ques- 
tion is,  which  of  these  two  methods  most  conforms  to  the 
statute.  I  am  clearly  of  opinion  the  defendants'  method 
does  not  at  all  conform  to  the  statute.  That  survey  might 
answer  very  well  in  a  broken  lot  of  the  description  of  the 
lot  in  question,  but  would  not  apply  in  a  case  where  the 
shorter  side  would  not  contain  a  sufficient  length  to  make 
the  quantity  of  land  required,  and  could  not  be  made  to 
apply  at  all  to  a  lot  which  had  only  three  sides.  In  this 
case,  as  in  all  cases  before  the  statute  7  Wm.  IV.,  ch.  19, 
we  must  adopt  a  method  in  which  the  statute  will  apply  to 
every  description  of  lot.  By  adopting  the  proportion  of  the 
long  as  well  as  the  short  side,  with  the  line  in  front  of  the 
lot  as  well  as  the  rear,  we  then  have  a  rule  which  will  govern 
every  ease,  no  matter  what  the  shape  of  the  lot  may  be. 
This  method  will  make  the  piece  sold  out  of  the  whole  tract 
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always  be  of  the  same  shape  exactly  with  the  original  tract. 
It  is  very  true  that  in  some  cases  a  small  -piece  so  sold  under 
the  6  Geo,  IV.,  might  be  of  a  very  ludicrous  shape,  but  we 
must  suppose  the  legislature  considered  that  it  was  better  to 
have  a  fixed  rule  than  leave  it  uncertain,  though  three  years 
after  they  did  depart  from  that  so  far  as  giving  the  sheriff 
a  discretion  how  to  allot  the  land  sold,  when  he  thought  it 
would  be  advantageous  to  the  proprietor  to  do  so. 

We  are  not  called  upon  in  this  action  to  say  whether  in 
fact  the  survey  made  by  the  surveyors  for  the  plaintiff  may 
not  be  less  favourable  to  him  than  it  might  have  been,  by 
reason  of  the  windings  and  turnings  of  the  river,  but  it  is 
sufficient,  for  the  purpose  of  determining  his  right  to  recover 
from  the  defendants,  to  say  that  his  survey  conforms  most 
to  the  construction  which  I  think  should  be  put  upon  the  act 
of  parliament.  This  survey  would  bring  the  plaintiff's  land, 
in  respect  of  the  west  side  of  his  land,  down  to  the  road  he 
contends  he  should  have  had  access  to,  but  for  the  fact  of 
the  railway  cutting  him  off  from  it,  and  this  fact  is  not  de- 
nied on  the  part  of  the  defendants. 


Crawford  v.  Brown. 

Assignments — Construction  of— Account  books — Schedule  filled  up  after  execu- 
tion— Replevin. 

N.  &  Co.,  by  deed,  assigned  to  M.  all  and  singular  the  furniture,"  &c . 
and  effects  of  them,  the  said  N.  &  Co.,  and  which  will  be  more  particularly 
mentioned  and  described  in  the  schedule  to  these  presents  hereafter  to 
be  annexed,  marked  A.,  and  all  other  their  personal  estate  and  effects 
whatsoever  and  wheresoever  situated."  The  schedule  was  not  filled  up  at 
the  time  of  executing  or  filing  the  assignment,  but  was  afterwards 
filled  up  by  a  third  person  without  reference  to  "the  assignors,  and  the 
books  in  question  were  mentioned  in  it,  but  remained  in  their  possession. 

Afterwards  N.  &  Co.,  by  another  deed,  assigned  to  the  plaintiff  all  the  debts 
owing  to  them,  giving  him  power  to  examine  and  take  extracts  from  their 
accounts  for  the  purpose  of  making  up  and  adjusting  such  debts  properly. 
The  books  were  handed  to  the  plaintiff  by  N.  &  Co.,  in  pursuance  of  this 
deed,  and  having  been  taken  from  him  by  defendant  he  replevied.  De- 
fendant set  up  M.'s  right. 

Held,  that  the  plaintiff  was  entitled  to  recover,  for  the  schedule  to  the  first 
assignment,  filled  up  as  it  was,  could  have  no  effect,  and  the  books  did 
not  pass  under  the  operative  words. 

This  was  an  action  of  replevin,  brought  to  recover  certain 
books  of  account  which  had  belonged  to  Messrs.  Nixon  and 
Swales. 
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Defendant  pleaded,  1.  Non  eepit.  2.  That  the  books 
claimed  were  the  property  of  one  William  Paterson  Mac- 
Laren,  and  not  of  the  plaintiff. 

It  was  agreed  that  a  verdict  should  be  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  on  the  following  facts. 

Mrst—On  the  24th  of  October,  1856,  Nixon  &  Swales 
made  an  assignment,  a  copy  whereof  is  hereto  annexed. 
The  copy  hereto  annexed  is  a  copy  of  the  copy  registered  in 
the  office  of  the  clerk  of  the  county  court  of  the  county  of 
Wentworth,  registered  as  being  a  copy  of  the  original  as- 
signment, and  no  other  copy  has  been  registered ;  and  is  a 
copy  of  the  original  assignment  and  schedules  thereto  at- 
tached, as  such  schedules  were  at  the  date  of  the  execution 
of  the  said  assignment  and  of  the  registration  aforesaid. 

Secoiidly, — Subsequently  to  the  registration  of  said  copy 
of  said  assignment,  schedule  A.  to  said  original  assignment 
annexed,  but  which  is  not  and  never  has  been  annexed  to 
the  copy  registered,  was  filled  up  at  the  foot  of  schedule  A. 
after  the  assignment  to  the  plaintiff  hereinafter  mentioned : 
the  said  schedule  having  been  filled  up  by  a  person  who  had  no 
communication  with  Nixon  &  Swales  or  the  plaintiff  before 
filling  up  the  same,  but  thought  he  had  a  right  to  do  so 
under  the  terms  of  the  deed. 

Thirdly. — Notwithstanding  such  assignment,  the  said 
books  of  account  always  thereafter  remained  in  possession 
of  Nixon  &  Swales  until  the  11th  of  December,  1856. 

Fourthly.-^On  the  11th  of  December,  1856,  Nixon  & 
Swales  executed  an  assignment  to  the  plaintiff,  a  copy  of 
which  is  hereto  annexed,  and  thereunder  on  the  same  day 
delivered  to  the  plaintiff  the  books  in  question;  and  the 
plaintiff  continued  to  hold  the  same  until  the  13th  of  De- 
cember, 1856,  when  the  defendant,  as  agent  for  said  Wil- 
liam P.  MacLaren,  took  them  from  the  plaintiff  without  his 
authority  or  consent. 

By  the  assignment  of  the  24th  of  October,  1856,  after 
certain  recitals,  which  it  is  immaterial  to  mention,  Messrs. 
SCixon  &  Swales  assigned  to  the  said  W.  P.  MacLaren  cer- 
tain vessels  thereinbefore  mentioned,  with  their  appurte- 
nances, "and  also  all  and  singular  the  horses,  carts,  carriages, 
waggons,  household  furniture  and  effects  of  them,  the  said 
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parties  of  tlie  first  part,  and  each  and  every  of  them,  and 
wMcli  will  be  more  particularly  mentioned  and  described  m 
the  schedule  to  these  presents  hereafter  to  be  annexed 
marked  A.,  aiud  all  other  their  personal  estate  and  effects 
whatsoever  and  wheresoever  situate,  save  and  except  their 
lease  of  the  city  wharf  and  premises." 

Schedule  A.  annexed  to  the  copy  filed,  was  left  blank, 
but  as  filled  up  in  the  manner  hereinbefore  mentioned  it 
included  the  account  books  in  question. 

By  the  assignment  of  the  11th  of  December,  1856,  the 
same  parties  assigned  to  the  plaintiff  "  all  debts,  and  sum 
and  sums  of  money  due  and  owing  by  the  various  persons 
and  firms  respectively  mentioned  in  the  schedule  hereto 
annexed,  unto  the  said  parties  of  the  first  part,  and  also  all 
other  debts  and  moneys  owing  to  them  by  any  other  person 
or  persons,  and  all  the  estate,  right,  title,  interest,  claim 
and  demand  whatsoever  of  the  said  parties  of  the  first  part 
of,  in,  to  and  out  of  the  said  debts  and  sums  of  money  so 
due  and  owing  to  them  by  said  parties  and  firms  so  men- 
tioned in  said  annexed  schedule  as  aforesaid,  and  all  other 
the  aforesaid  debts  and  moneys,  and  every  of  the  same." 

After  setting  out  the  trusts,  for  the  benefit  of  creditors, 
this  power  was  added,  "And  fox  the  purposes  aforesaid  the 
said  parties  of  the  first  part  do  liereby  empower  the  said 
party  of  the  second  part,  his  executors,  or  administrators,  to 
examine  all  or  any  of  their  books  of  account,  and  take  ex- 
tracts therefrom,  so  as  that  the  debts  so  due  by  the  said 
persons  and  firms  mentioned  in  said  annexed  schedule  may 
be  properly  and  correctly  made  up  and  adjusted,  with  full 
power  also  to  the  said  party  of  the  second  part  to  compound 
in  his  discretion  for  any  bad  or  doubtful  debt,  and  to  do 
everything  requiring  to  be  done  in  the  premises  fully  and 
effectually."  The  question  was,  whether  the  account  books 
passed  under  the  first  assignment,  or  whether  the  plaintiff, 
claiming  under  the  second,  was  entitled  to  them. 

Mead,  for  the  plaintiff,  cited  Hudson  v.  Hevett,  5  Bing. 
368,  384  ;  Weeks  v.  Maillardet,  14  East  568 ;  Hibblewhite 
v.  McMorine,  6  M.  &  W.  200 ;  Powell  v.  Duff,  3  Camp. 
181 ;  Farish  v.  McKay,  5  U.  G.  R.  462. 

Burton,  contra,  cited  Ringer  v.  Cann,  3  M.  &  W.  343* 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  claims  certain  account  books  of  the  alleged 
value  of  £10,  in  which  he  says  the  accounts  and  transactions 
of  business  of  Messrs.  Nixon  &  Swales  formerly  were  entered, 
and  he  charges  the  defendant  with  having  wrongfully  taken 
them  away. 

The  defendant,  besides  denying  that  he  took  the  books  of 
the  plaintiff  as  complained  of,  pleaded  that  they  were  the 
property  of  William  P.  MacLaren,  and  not  of  the  plaintiff. 

It  is  a  question  between  two  assignments ;  the  one  dated 
the  24th  of  October,  1856,  by  virtue  of  which  it  is  contended 
by  the  defendant  the  books  became  the  property  of  Mac- 
Laren ;  and  the  other,  dated  the  11th  of  December,  1856, 
under  which  the  plaintiff  claims  them  as  his. 

It  has  been  conceded  by  the  defendant  that  nothing  can 
be  claimed  as  "having  passed  by  virtue  of  the  specification  in 
the  schedule  A.  annexed  to  the  first  deed,  considering  the 
time  and  circumstances  of  its  being  filled  up  and  annexed  ; 
but  he  claims  that  the  books  of  account,  &c.,  in  question 
passed  under  the  operative  words  of  the  assignment  itself, 
which  was  made  to  MacLaren  by  Nixon  &  Co.,  on  the  24th 
of  October. 

We  are  of  opinion  that  they  did  not  pass  under  the  words 
"  their  personal  estate  and  effects  whatsoever  and  whereso- 
ever situate,"  and  that  the  defendant  therefore  had  no  right 
to  take  them  as  by  command  of  MacLaren,  if  he  had  alleged 
in  his  plea  that  he  did  so  take  them,  which  he  does  not. 

His  second  plea,  therefore,  is  only  to  be  looked  at  as  ne- 
gativing the  title  of  the  plaintiff  Crawford  to  sue ;  but  Craw- 
ford, it  is  admitted,  took  the  books  by  delivery  from  Nixon 
&  Co.,  the  owners  of  them,  and  for  a  purpose  which  the 
assignment  to  him,  made  on  the  11th  of  December,  accounts 
for  and  explains. 

His  peaceable  possession  by  delivery  from  the  owner  was 
sufficient  to  entitle  him  to  this  action,  and  the  verdict  for 
the  plaintiff  must  therefore  stand. 

Judgment  for  plaintiff. 
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Patterson  v.  Morrison. 

Malicious  arrest — Production  of  writ — Notice  to  produce — Affidavit  and  manner 

of  service. 

In  an  action  for  malicious  arrest  it  is  necessary  to  produce  or  prove  the 

writ  in  order  to  connect  defendant  with  the  act. 
An  affidavit  of  service  of  notice  to  produce  is  not  admissible  under  C.  L.  P. 

A.,  sec.  167,  unless  made  by  the  plaintiff's  attorney  or  his  clerk. 
Qucere,  whether  service  of  such  notice  on  a  female  servant  at  the  office  and 

residence  of  defendant's  attorney  is  sufficient. 

Action  for  maliciously  holding  the  plaintiff  to  bail  for  £273, 
having  no  cause  for  believing  that  he  was  immediately  about 
to  leave  Upper  Canada  with  intent,  &c. 

PZea.— "Not  guilty." 

At  the  trial,  at  Woodstock,  before  Hag  arty  ^  J.,  the  plain- 
tiff called  the  deputy  sheriff,  who  swore  that  he  had  returned 
the  writ  in  this  case  after  the  arrest  to  the  plaintiff's  attorney, 
Mr.  Cahill. 

Notice  to  produce  the  writ  and  warrant  was  served  on  Mr. 
Cahill,  by  delivering  the  same  to  a  female  servant  at  his 
office  and  residence  in  Hamilton  on  the  23rd  of  February  : 
the  affidavit  of  service  was  sworn  on  the  24th.  It  was  not 
stated  that  the  affidavit  of  service  was  made  by  the  attorney 
in  the  cause  {i.  e.,  for  the  plaintiff,)  or  his  clerk. 

The  learned  judge  held  that  production  of  the  writ  was 
necessary,  as  without  it  there  was  nothing  to  connect  this 
defendant  with  the  arrest  complained  of.  He  thought  also 
that  the  affidavit  was  not  sufficient  proof  of  service  of  notice 
under  the  167th  clause  of  the  Common  Law  Procedure  Act, 
not  being  made  by  the  plaintiff's  attorney  or  his  clerk  ;  and 
moreover,  that  the  service  made  on  the  servant  woman  was 
not  sufficient. 

The  plaintiff  therefore  took  a  nonsuit,  with  leave  to  move. 
Duggan  obtained  a  rule  nisi  accordingly,  to  which  Carroll 
shewed  cause,  citing  James  v.  Mills,  4  U.  C.  R.  366. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  production  of  the  writ  was 
indespensable,  for  without  that  there  was  nothing  in  the 
evidence  to  connect  the  defendant  with  the  arrest.  Then 
secondary  evidence  of  the  writ  became  necessary,  because 
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the  original  could  not  be  found ;  but  it  was  necessary,  in 
order  to  let  in  that,  to  shew  that  notice  to  produce  the  writ 
had  been  served  upon  the  defendant. 

This  was  not  proved  by  producing  any  person  who  had 
served  such  notice,  but  the  plaintiff  attempted  to  avail  him- 
self of  the  provision  in  the  167th  clause  of  the  Common 
Law  Procedure  Act  of  1856,  which  allows  an  affidavit  of 
service  made  in  writing  to  be  received,  provided  it  is  the 
affidavit  of  the  attorney  or  his  clerk.  This  was  not  such  an 
affidavit,  and  was  therefore  not  admissible  under  the  statute, 
and  was  necessarily  rejected. 

As  there  was  no  proof  of  the  service  that  it  is  said  was 
made,  it  is  unnecessary  to  discuss  whether  the  service 
alleged,  but  not  proved  to  have  been  made,  upon  a  female 
servant  at  the  office  and  residence  of  the  defendant's 
attorney,  was  sufficient,  upon  which  point  there  are  contra- 
dictory authorities. 

^  Rule  discharged. 


CORRIGAL  ET  AL.  V.  BOULTON. 

Bond — Plea  of  time  given  to  surety — Demurrer. 

Declaration  against  defendant  on  a  bond  conditioned  for  the  payment  of 
money  by  one  R.  Plea,  that  defendant  was  surety  for  R,,  as  the  plaintiff 
■well  knew  :  that  the  time  for  payment  had  elapsed ;  and  that  the  plaintiff, 
without  the  knowledge  or  consent  of  defendant,  agreed  with  R.  to  give 
him  time  for  one  year,  in  consideration  of  certain  usurious  interest  paid 
by  him. 

Held,  on  demurrer,  plea  clearly  no  defence. 

Declaration, — "  That  the  defendant  by  his  bond  became 
bound  unto  the  plaintiffs  in  the  sum  of  £200,  conditioned 
for  the  payment  of  £100  on  the  30th  of  June,  1856,  by  one 
Thomas  Roberts,  which  the  said  Thomas  Roberts  did  not 
pay,  and  that  the  same  is  still  unpaid." 

Plea. — "  That  the  defendant  became  bound,  as  in  the 
declaration  mentioned,  as  the  surety  for  the  said  Roberts ; 
and  that  the  said  bond  is  subject  to  the  express  condition, 
that  if  the  said  Roberts  should  well  and  truly  pay  the  sum 
of  £100  to  the  plaintiffs  one  year  after  the  date  of  the  said 
bond,  according  to  the  tenor  of  a  certain  mortgage  bearing 
even  date  therewith,  made  by  said  Roberts  to  the  plaintiffs, 
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then  the  said  obligation  should  be  void  :  that  the  plaintiffs 
received  and  accepted  the  Said  bond  from  the  defendant  as 
such  surety  for  said  Roberts,  and  that  they  well  knew  that 
the  defendant  had  executed  the  same  in  that  capacity,  and 
they,  the  plaintiffs,  expressly  assented  thereto  when  the 
same  was  delivered  to  them :  that  the  time  for  paying  the 
said  mortgage  debt  has  long  since  elapsed,  and  that  the 
plaintiffs  did,  to  wit,  on  the  1st  of  July,  1856,  agree  with 
the  said  Roberts,  without  the  knowledge  or  consent  of  the 
defendant,  so  being  such  party  as  aforesaid,  that  they  should 
forbear  and  give  time  to  the  said  Roberts  until  the  expira- 
tion of,  to  wit,  one  year  thereafter,  in  consideration  of 
certain  usurious  interest  paid  for  such  forbearance  by  the 
said  Roberts  to  the  plaintiffs ;  and  so  tjie  defendant  says 
that  he  became  and  was  and  is  discharged  from  the  said 
obligation  by  reason  of  the  premises." 

Demurrer. — The  material  objections  taken  sufficiently 
appear  in  the  judgment. 

Q.  S,  Patterson,  for  the  demurrer,  cited  Pooley  v.  Hara- 
dine,  7  E.  &  B.  431 ;  S.  C.  3  Jur.  N.  S.  488  ;  Davey  v. 
Prendergrass,  5  B.  &  Al.  18T ;  Strong  v.  Foster,  IT  C.  B. 
201,  219 ;  Ford  v.  Beech,  11  Q.  B.  852  ;  Durand  v.  Steven- 
son, 5  U.  0.  R.  336 ;  Moss  v.  Hall,  5  Ex.  46  ;  Eraser  v. 
Jordan,  3  Jur.  N.  S.  1054. 

Eead,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  demurred  to  is  no  uefence.  The  case  of  Davey 
V.  Prendergrass  (5  B.  &  Al.  187)  is  decisive  against  it. 
Nothing  but  an  agreement  under  seal  to  give  time  to  the 
principal,  and  thus  in  effect  altering  the  day  of  payment, 
before  there  had  been  a  breach  of  the  condition,  could  have 
the  effect  of  discharging  the  defendant  from  his  obligation. 

This  plea  does  not  state  that  delay  was  agreed  to  be 
given  till  after  default,  when  the  right  of  action  against 
this  defendant  had  accrued,  and  according  to  the  state- 
ments in  the  plea  we  must  infer  it  to  have  been  after 
default  that  any  agreement  of  the  kind  was  made.  Then, 
even  if  it  had  been  stated  that  the  agreement  to  give  time  to 
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the  principal  was  made  before  the  day  of  payment  had 
arrired,  yet  the  plea  would  be  insufficient  for  not  stating 
that  such  agreement  was  under  seal,  for  without  that  it 
could  not  be  binding,  even  if  the  action  were  against  the 
principal  himself  to  whom  time  was  agreed  to  be  given. 
There  are  other  defects  in  the  plea  which  it  is  immaterial  to 
notice. 

Judgment  for  plaintiffs  on  demurrer. 


In  re  The  School  Trustees  op  CoLLiNawooD  and  The 
Municipality  of  Collingwood. 

Mandamus  to  levy  rate  for  schools — Demand  and  refusal. 

Mandamus  to  a  municipality  to  levy  a  rate  for  school  purposes  refused, 
because  the  demand  and  refusal  of  a  certain  sum  was  not  sufiSciently 
shewn. 

Queer e,  however,  whether  a  mandamus  would  lie  in  such  a  case,  the  trustees 
having  power  themselves  to  raise  the  money. 

Boomer  applied  for  a  mandamus  to  compel  the  municipa- 
lity to  levy  a  rate  for  school  purposes  for  1858. 

The  facts  are  stated  in  the  judgment  of  the  court,  de- 
livered by 

Robinson,  C.  J. — The  affidavits  shew  that  the  school 
trustees  in  March  last  called  upon  the  municipality  to  issue 
debentures  for  .£1,000,  currency,  redeemable  in  twenty 
years,  at  six  per  cent.,  in  order  to  borrow  money  for 
meeting  an  estimate  submitted  to  the  municipality  of 
moneys  required  for  school  purposes,  and  to  provide  a 
sinking  fund. 

Aft  r- wards  the  trustees  changed  their  minds,  and  re- 
quested the  municipality  not  to  act  upon  their  requisition. 

Further  circumstances  then  took  place,  and  it  appears  to 
us,  as  the  result  of  what  has  occurred,  that  besides  the  fact 
that  a  mandamus  cannot  be  said  to  be  a  necessary  remedy 
in  any  such  case,  because  the  statute  gives  to  the  trustees 
themselves  power  to  raise  the  money,  there  has  not  been  an 
explicit  call  upon  the  municipality  to  raise  a  certain  sum  as 
remaining  yet  to  be  supplied  after  the  payments  which  the 
trustees  have  made  to  teachers,  and  limiting  the  requisition 
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to  such  amount  as  the  trustees  ^  have  resolved  to  insist  upon, 
after  changing  their  first  resolution  on  the  subject. 

They  should  have  specified  a  certain  sum  as  being  now 
required,  and  on  refusal  to  provide  that  sum  they  would  be 
in  a  condition  to  apply,  subject  to  the  question  whether  they 
cannot  raise  the  money  by  exercising  the  powers  which  the 
statute  gives  to  themselves  as  the  trustees ;  and  if  so,  whether 
the  mandamus  should  nevertheless  go. 


Osborne  et  al.  v.  Kerr. 

Sheriffs  sale — Description  of  land  advertised  inconsistent  with  land  sold — Fffeci 
of  advertisement — Assignment  by  debtor  between  the  sale  and  conveyance — 
What  interest  in  a  lease  may  be  sold  by  sheriff. 

The  sheriff  under  a fi..fa.  against  one  Simpson  advertised  for  sale  all  his  right, 
title  and  interest,  in  and  to  a  certain  unexpired  lease  of  the  premises  now 
occupied  by  John  Kemp  as  a  livery  stable,  on  Main  street,  between  James 
and  Hughson  streets  (Main  street  ran  east  and  west,  James  and  Hughson 
streets  north  and  south).  At  the  time  of  the  advertisement  Kemp  was 
no  longer  living  on  any  part  of  the  land  so  leased,  but  he  had  occupied  a 
piece  of  about  thirty  feet  frontage,  out  of  eighty  feet  which  the  lease 
covered.  At  the  sale,  as  the  weight  of  evidence  shewed  and  the  jury 
found,  the  sheriff  sold  all  Simpson's  interest  in  the  lease,  it  being  his 
impression  that  it  covered  eighty  feet,  and  that  Kemp  was  in  possession 
of  the  whole.  A  few  days  afterwards,  finding  that  there  was  a  dispute 
as  to  what  had  been  sold,  the  sheriff  advertised  another  sale  of  all  the 
remaining  interest  of  S.  in  the  lease  ;  but,  having  taken  advice,  he  aban- 
doned this  sale,  and  afterwards  conveyed  to  defendant,  the  purchaser  at 
the  sale,  all  the  term  of  S.  in  the  premises  mentioned  in  the  lease.  In 
the  mean  time,  however,  S.,  assuming  that  only  what  Kemp  was  formerly 
in  possession  of  had  been  or  could  be  sold  under  the  advertisement,  con- 
veyed to  the  defendant  all  the  land  mentioned  in  the  lease,  except  that ; 
and  the  plaintiff  brought  trespass  against  defendant,  who  claimed  the 
whole  of  the  land  leased  under  the  sheriff's  sale  and  conveyance.  The 
jury  found  for  defendant. 

Held,  that  it  was  properly  left  to  the  jury,  on  evidence  of  what  took  place  at 
the  sale,  to  say  what  land  was  actually  sold :  that  it  was  the  sale,  not  the 
advertisement,  which  must  govern;  and  that  the 'second  advertisement 
could  have  no  legal  effect. 

If  the  advertisement  had  clearly  referred  only  to  what  Kemp  was  then  oc- 
cvipying  (which  it  was  held  not  to  do),  but  the  sheriff  had  put  up  and  sold 
the  whole  interest  under  the  lease,  the  lease,  and  not  the  advertisement, 
would  still  have  governed ;  for  the  sheriff's  advertisment  cannot  be  treated 
as  an  auctioneer's  printed  terms  of  sale  in  ordinary  transactions.  His 
power  to  convey  depends  upon  what  the  debtor  owns  and  what  he  actually 
sells,  not  on  the  accuracy  of  his  advertisement. 

Held,  also,  that  it  was  immaterial  that  the  sheriff's  deed  was  not  made  until 
after  the  debtor  had  assigned  to  the  plaintiffs,  it  being  part  of  the  execution. 

The  sheriff  under  afi.fa.  may  sell  what  the  termor  continues  to  hold  under 
the  lease,  but  he  cannot  sell  a  part  of  his  interest,  or  a  part  of  the  premises. 

Trespass,  quare  clausum  fregit,  and  for  pulling  down  a 
fence,  and  expelling  the  plaintifis  from  a  piece  of  land  in 
Hamilton. 
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Pleas. — 1.  Not  guilty.  2.  The  close  not  the  plaintiffs'. 
3.  That  the  premises  belonged  to  one  George  H.  Taylor,  who 
demised  to  one  Jonathan  Simpson  for  a  term  of  years  not 
yet  expired :  that  the  sheriff  of  Wentworth,  under  certain 
writs  of  fi.  fa.  against  the  goods  of  Simpson,  sold  and  con- 
veyed the  unexpired  term  of  Simpson  in  the  said  close  to 
the  defendant,  who  thereupon  entered  and  removed  the 
fence,  because  it  incumbered  the  ground. 

Replication  to  third  plea,  that  the  sheriff  did  not  seize, 
expose  to  sale,  or  sell  the  interest  and  title  of  Simpson  in 
the  said  close,  in  manner  and  form,  &c. 

In  the  declaration  the  looiis  in  quo  was  thus  described : 
"  Being  all  that  parcel  of  land  heretofore  demised  and 
leased  by  George  H.  Taylor  to  Jonathan  Simpson,  and 
situate  in  rear  of  the  building  on  James  street,  in  the  said 
city  of  Hamilton,  known  as  the  Commercial  Hotel,  extend- 
ing along  Main  street  80  feet,  or  thereabouts,  to  Mr. 
Stevens'  lot,  and  running  through  the  alley  on  the  north 
side  of  said  lot,  excepting  that  portion  of  same  heretofore 
demised  and  leased  by  said  Jonathan  Simpson  to  one  John 
Kemp,  having  a  frontage  on  said  Main  street  of  fifty  feet  or 
thereabouts,  and  extending  same  width  through  to  said  alley, 
and  adjoining  said  Mr.  Stevens'  lot." 

At  the  trial,  at  Hamilton,  before  Hagarty,  J.,  it  was 
proved  by  several  witnesses  that  what  the  sheriff,  or  rather 
his  deputy,  publicly  put  up  to  sale  was  all  Simpson's  interest 
under  the  lease  :  that  in  fact  what  the  sheriff  sold  was  the 
lease  from  Taylor  to  Simpson  for  twenty-one  years,  or 
rather  all  Simpson's  interest  under  it  in  the  premises 
thereby  demised. 

But  in  the  printed  advertisement  of  the  sale,  dated  May, 
1857,  signed  by  the  sheriff's  bailiff,  and  under  which  the 
sale  proceeded,  the  property  sold  was  described  as  "  all  the 
right,  title  and  interest  of  Jonathan  Simpson  "  (the  defendant 
in  the^.  fas.),  "  in  and  to  a  certain  unexpired  lease  of  the 
premises  now  occupied  by  John  Kemp  as  a  livery  stable  on 
Main  street,  between  James  and  Hughson  streets." 

The  sheriff  himself  was  not  present  at  the  sale.  It  was 
conducted  by  his  deputy,  who,  being  interrogated  at  the 
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sale  by  people  present  about  the  boundaries  of  what  he  was 
selling,  declared  that  he  knew  nothing  himself  about  the 
boundaries  :  that  what  he  was  selling  was  all  the  right,  title, 
and  interest  of  Simpson  in  the  lease  from  Taylor — that  he  was 
selling  the  lease  ;  and  he  swore  it  was  his  impression  at  the 
time  that  the  lot  covered  a  frontage  of  about  eighty  feet  on 
Main  street.  Several  other  persons  who  were  present  swore 
that  they  were  under  the  same  impression. 

A  few  days  afterwards  the  sheriff  found  that  there  was  a 
dispute  as  to  the  quantity  of  land  that  had  been  sold  on  that 
occasion  by  his  deputy,  it  being  contended,  on  the  one  hand, 
that  nothing  more  was  sold,  or  could  be  sold,  consistently 
with  the  advertisement,  than  that  part  which  Kemp  was 
occupying  at  the  time  of  the  sale,  or  had  been  occupying ; 
and,  on  the  other  hand,  that  all  was  sold  which  Simpson 
then  held  under  Taylor's  lease,  or  rather  his  interest  under 
the  lease  in  all  that  the  lease  covered,  and  not  merely  such 
part  as  Kemp  was  occupying  or  had  occupied. 

The  sheriff  at  first  thought  it  better  to  put  an  end  'to  the 
doubt  by  having  another  public  sale  of  any  remaining 
interest  which  then  might  be  in  Simpson  under  the  lease, 
and  accordingly  he  put  up,  on  the  30th  of  May,  an  adver- 
tisement of  another  sale,  to  take  place  on  the  8th  of  June, 
under  the  fi.  fas. ^  of  "all  the  remaining  right,  title,  and 
interest,  of  the  defendants,  Jonathan  Simpson  and  Thomas 
Simpson,  in  a  certain  lease  of  and  concerning  a  certain  pro- 
perty situate  on  Main  street,  in  the  said  city  of  Hamilton, 
to  be  further  described  at  the  time  of  sale." 

No  such  sale,  however,  took  place,  for  the  sheriff,  having 
taken  advice  in  the  matter,  thought  it  better  not  to  act  upon 
his  intention  of  having  a  second  sale,  but  to  leave  it  to  the 
parties  to  contest  the  legal  effect  of  the  sale  which  had 
taken  place. 

Simpson,  the  defendant  in  the  fi.  fas,,  had  taken  a  lease 
on  the  13th  of  October,  1852,  from  George  Taylor  for 
twenty-one  years,  renewable  for  a  further  term  of  twenty- 
one  years,  of  "  all  that  parcel  or  tract  of  land  situate  in 
the  rear  of  the  building  on  James  street,  in  the  city  of 
Hamilton,  known  as  the  Commercial  Hotel,  and  now  in  the 
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tenure  or  occupation  of  the  lessee  or  his  undertenants,  ex- 
tending along  Main  street  eighty  feet,  or  thereabouts,  to 
Mr.  Stevens'  lot,  and  running  through  to  the  alley." 

The  lessee,  Simpson,  made  a  lease  in  1852  to  Charles 
Norton,  which  expired  in  February,  1857,  of  all  and 
singular  those  premises  situate  on  the  corner  of  Main  and 
James  streets,  in  the  city  of  Hamilton,  and  known  as  the 
Commercial  Hotel,  together  with  the  stable  and  driving- 
house  on  James  street,  and  the  yard  in  rear  of  the  said 
hotel,  and  of  premises  at  present  occupied  by  one  Smiley, 
and  one  Hughson,  as  far  back  as  an  imaginary  line  to  be 
drawn  from  the  south-west  corner  of  Kemp's  stable  to  Main 
street  and  the  alley  in  rear."  And  on  the  17th  of  Jane, 
1854,  Simpson  made  a  lease  to  Norton,  to  continue  as  long 
as  the  other  lease  to  Norton,  of  "  those  certain  premises, 
situate  on  Main  street,  in  Hamilton,  and  adjoining  the 
Commercial  Hotel,  and  being  occupied  up  to  that  date  by 
one  John  Kemp  as  a  stable  and  dwelling  house." 

On  the  24th  of  June,  1857,  the  sheriff  executed  a  deed  to 
Kerr,  the  defendant  in  this  action,  upon  the  sale  under  the 
fi.  fas,  made  on  the  20th  of  May  preceding,  Kerr  being  the 
highest  bidder ;  and  in  this  deed  he  conveyed  to  Kerr  all 
the  term  of  Jonathan  Simpson  in  the  premises  on  Main 
street  held  by  him  on  lease  from  George  Taylor. 

On  the  5th  of  June,  1857,  between  the  sheriff's  sale  and 
the  execution  of  this  deed,  Simpson  (the  defendant  in  the 
fi.  fas),  either  assuming  that  the  small  strip  of  land,  thirty 
feet  on  Main  street,  had  not  been  in  fact  put  up  and  sold  at 
the  sheriff's  sale  on  the  20th  of  May,  or  that  it  could  not 
have  been  legally  so  sold,  in  consequence  of  the  terms  of  the 
advertisements  which  preceded  the  sale  not  extending  to 
any  thing  but  what  Kemp  w^as  then  occupying,  made  a  deed 
to  the  plaintiffs  in  this  action,  for  a  consideration  of  £150, 
conveying  to  them  all  his  interest  in  the  lands  demised  to 
him  by  George  Taylor,  "  save  and  except  that  portion  of 
the  said  lands  theretofore  leased  by  him  to  one  John  Kemp, 
which  adjoins  the  land  of  Andrew  Stevens,  and  has  a  fron- 
tage of  about  fifty  feet  on  Main  street,  and  extends  the  same 
width  as  the  front  back  to  the  alley." 

The  defendant,  claiming  under  the  deed  made  to  him  by 
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the  sheriff,  entered  upon  the^  land  now  in  question,  in  order 
to  inclose  it ;  and  the  plaintiffs  having  notified  him  to  desist, 
brought  the  present  action  of  trespass,  denying  the  defen- 
dant's right  to  come  west  of  the  forty-nine  feet  that  had 
been  occupied  by  Kemp,  and  claiming  the  piece  of  land  in 
question  under  the  deed  made  to  them  by  Simpson  on  the 
5th  of  June,  1857,  which  piece  of  land  (that  is,  the  thirty 
feet  on  Main  street  west  of  Kemp's,)  Norton  had  occupied 
while  he  was  tenant  of  the  hotel. 

It  was  admitted  on  the  trial  that  at  the  time  of  the 
sheriff's  sale,  and  of  the  advertisement  on  the  9th  of  May, 
Kemp  no  longer  occupied  the  livery  stable  and  premises  on 
Main  street,  of  which  he  had  been  in  possession.  They 
were  then  vacant. 

•  Simpson  was  a  witness  on  the  trial,  and  he  swore  that  the 
narrow  strip  of  land  in  dispute  had  always  been  occupied  as 
part  of  the  premises  held  with  Norton's  hotel,  the  only  fence 
between  the  hotel  and  Kemp  being  on  the  west  limit  of  the 
forty-nine  feet  leased,  as  it  appeared,  by  Simpson  to  Kemp : 
that  he,  Simpson,  had  owned  the  fee  of  the  property  west  of 
the  tract  leased  to  him  by  Taylor  (including  Norton's  hotel), 
and  had  sold  it  to  these  plaintiffs. 

This  still  left  in  his  hands  the  seventy-nine  or  eighty  feet 
for  the  term  which  had  been  demised  to  him  by  Taylor, 
while  the  plaintiffs'  title,  independently  of  the  assignment 
of  Taylor's  lease,  which  they  took  from  Simpson  after  the 
sheriff's  sale  to  the  defendant  on  the  20th  of  May,  1858, 
was  clearly  limited  to  land  between  the  eighty  feet  and 
James  street — in  other  words,  to  lot  No.  17  on  Main  street : 
the  seventy-nine  or  eighty  feet  east  of  that,  to  Mr.  Stevens' 
lot,  composing  lot  No.  18  on  Main  street. 

The  question  therefore  was  what  the  sheriff  upon  the 
evidence  could  be  held  to  have  sold ;  whether  only  Simpson's 
interest  in  the  forty-nine  feet  which  Kemp  had  occupied,  or 
Simpson's  interest  in  all  that  his  lease  from  Taylor  embraced. 
If  the  former,  then  the  plaintiffs  were  entitled  to  recover  in 
this  action ;  if  the  latter,  then  the  defendant  must  succeed. 

The  sheriff's  sale  was  conducted,  not  on  the  premises, 
but  in  view  of  them,  on  the  corner  of  a  street  opposite. 

At  the  time  of  the  sale  the  narrow  piece  of  land  in  ques- 
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tion  was  still  occupied  with  the  hotel,  of  which  one  Nelligan 
was  then  in  possession,  and  was  not  separated  by  any  fence. 
The  jury  found  for  defendant. 

Read  obtained  a  rule  nisi  for  a  new  trial,  on  the  law  and 
evidence,  for  misdirection,  and  for  the  reception  of  improper 
evidence. 

Burton  shewed  cause,  and  cited  Doe  Hughes  v.  Jones,  9 
M.  &  W,  372. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  was  much  evidence  given  on  the  trial  as  to  what  the 
deputy  sheriff  did  in  fact  expose  to  sale  at  the  auction,  and 
what  the  bystanders  understood,  or  might  have  understood, 
they  were  bidding  for.  The  testimony  of  almost  all  the 
witnesses,  including  the  son  in  law  of  Simpson,  the  debtor, 
and  to  a  certain  extent  also  that  of  his  son,  and  more  espe- 
cially the  testimony  of  Mr.  Sadleir  and  Mr.  Patterson,  well 
warranted,  we  think,  the  conclusion  which  the  jury  came  to, 
that  what  the  deputy  sheriff  did  in  fact  sell,  and  what  the 
defendant  bid  for  and  supposed  he  was  buying,  was  the 
interest  of  Simpson  under  Taylor's  lease  to  him,  and  that 
was  understood  to  be  eighty  feet  from  Mr.  Stevens'  lot 
westward,  and  not  merely  forty-nine  or  fifty  feet ;  though 
some  of  those  attending,  and  perhaps  the  deputy  sheriff 
himself,  were  under  an  erroneous  impression  that  Kemp  had 
occupied  it  all,  and  were  not  aware  that  part  of  the  eighty 
feet  had  been  allowed  to  be  occupied  with  the  hotel,  and 
were  outside  of  Kemp's  fence. 

If  the  fact  had  been  otherwise,  and  if  it  could  be  said 
with  truth  that  the  bidders  were  under  a  mistake  in  regard 
to  the  extent  of  the  property  that  was  put  up,  and  that  the 
sheriff's  deed  afterwards  given  conveyed  more  than  was 
understood  by  those  present  and  bidding  at  the  auction  to 
have  been  exposed  to  sale,  then  it  would  be  most  unjust  to 
the  execution  debtor  that  such  a  conveyance  should  stand. 
The  court,  upon  a  proper  application,  we  have  no  doubt, 
would  in  any  such  case  set  the  sale  aside. 

But  the  jury  would  have  gone,  as  it  appears  to  us,  de- 
cidedly against  the  weight  of  evidence  if  they  had  found 
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this  to  be  a  case  of  that  kind,  The  lease  from  Taylor  to 
Simpson  is  what  appears  to  have  been  in  fact  sold,  or  rather 
all  Simpson's  interest  under  it ;  and  though  some  who  were 
present  at  the  sale,  but  not  all,  were  under  the  impression 
that  Kemp  was,  or  had  been,  in  possession  of  all  that  the 
sheriff  was  then  selling,  yet  they  were  not  under  the  mistake  of 
supposing  that  what  was  put,  up  and  was  being  bid  upon,  was 
only  fifty  feet  upon  Main  street,  and  not  eighty.  It  seems 
to  have  been  well  understood  that  it  was  eighty  feet,  and  it 
is  reasonable  to  suppose  that  the  bidding  was  upon  that 
understanding. 

If  it  was,  then  no  wrong  has  been  done ;  but  it  is  still 
necessary  to  consider  whether  there  are  technical  objections 
to  the  defendant's  title. 

•  The  conduct  of  the  sheriff  in  putting  out  the  second  ad- 
vertisement, as  if  all  had  not  been  sold  that  Taylor's  lease 
covered,  has  no  material  legal  effect.  He  had  not  then 
seen  his  deputy  since  the  sale,  and  on  the  first  impression 
thought  he  would  be  taking  the  best  course  to  have  another 
sale,  at  which  he  might  put  up  any  remaining  interest  that 
Simpson  might  hold,  and  so  preclude  all  question.  That 
would  have  precluded  all  question,  if  the  defendant  Kerr 
had  purchased  at  such  second  sale,  but  not  otherwise.  The 
sheriff  was  well  advised,  we  think,  in  not  acting  on  that 
intention,  but  leaving  it  open  to  the  defendant  to  go  without 
prejudice  before  a  court  and  jury  and  assert  his  claim  to  the 
whole  land,  or  at  least  to  the  term  in  it,  under  the  first  sale. 

All  must  turn  upon  the  question  what  the  sheriff  sold,  not 
upon  what  he  advertised  ;  for  if  he  put  up  to  sale  all  Simp- 
son's interest  under  the  lease,  and  that  was  rightly  expressed 
and  understood  to  be  eighty  feet  on  Main  street,  and  if  Kerr 
bid  for  it  accordingly,  he  could  never  be  made  to  stand  to 
his  bid,  and  to  accept  a  conveyance  of  fifty  feet  only, 
because  no  more  had  been  advertised.  That  would  be  as 
unjust  towards  him,  as  it  would  be  unjust  towards  Simpson 
if  the  sheriff  had  made  a  conveyance  of  the  whole  to  Kerr, 
when  it  was  known  to  and  understood  by  Kerr  and  the 
other  bidders  that  he  had  put  up  and  sold  a  portion  of  the 
eighty  feet  only,  and  not  the  whole. 
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Now,  as  to  the  advertisement ;  if  there  was  no  misunder- 
standing— we  mean  no  substantial  misunderstanding — as  to 
what  the  sheriff  sold,  but  merely  a  mistake  as  to  how  part 
of  the  land  had  been  occupied,  the  describing  it  erroneously 
in  the  advertisement  could  not  be  more  fatal  to  the  validity 
of  the  sale  than  the  not  advertising  it  at  all ;  and  where  there 
is  no  uncertainty  about  what  has  been  sold,  an  omission  by 
the  sheriff  to  advertise  does  not  affect  the  purchaser's  title, 
though  where  it  may  appear  that  injury  to  the  debtor,  or  to 
the  execution  creditor,  has  arisen  from  it,  there  may  be  a 
good  cause  of  action  against  the  sheriff. 

But  yet  the  contents  of  the  advertisement,  and  what  was 
stated  by  the  witnesses  respecting  it,  was  all  proper  to  be 
considered  by  the  jury  as  bearing  upon  the  question  of  what 
was  in  fact  put  up  and  sold  to  the  defendant.  Taylor's 
lease  that  was  spoken  of  was  not  in  the  sheriff's  hands  at 
the  sale,  and  the  bidders  did  not  see  it,  but  according  to 
the  evidence  it  was  supposed  to  cover  eighty  feet  along 
Main  street  from  Mr.  Stevens'  lot,  and  back  to  the  lane  in 
rear  ;  and  that  was  the  truth  of  the  case,  and  was  just  what 
it  was  material  to  know. 

The  printed  advertisement  was  present,  and  the  deputy 
sheriff  read  it  more  than  once  to  the  people  who  attended. 
If  after  reading  it,  and  saying  what  he  did  say,  there  could 
be  no  other  construction  put  upon  his  conduct  than  that  he 
professed  to  be  selling  the  forty-nine  feet  which  Kemp  had 
inclosed,  and  nothing  more,  and  that  he  did  in  fact  put  up 
nothing  more,  then  nothing  more  could  have  been  knocked 
down,  and  nothing  more  could  be  held  to  have  been  sold ; 
and  the  conveyance  afterwards  given  would  have  been  a  bad 
and  invalid  execution  of  the  sheriff's  power,  which  was  only 
to  convey  what  he  had  sold. 

But  if  the  advertisement  had  been  what  the  plaintiffs 
assume  it  to  be,  a  notice  of  an  intended  sale  of  the  land 
that  Kemp  was  then  occupying,  and  of  nothing  more,  yet 
if  the  sheriff  had  at  the  sale  clearly  put  up  the  whole 
interest  under  the  lease,  and  there  was  a  general  under- 
standing among  those  present  as  to  the  contents  of  the 
land,  we  are  not  prepared  to  determine  that  the  lease  was 
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not  to  govern,  but  the  advertisement.  We  think  the  con- 
trary, for  it  would  be  a  fallacy  to  treat  the  sheriff's  adver- 
tisement of  a  sale  as  standing  in  the  place  of  an  auctioneer's 
printed  terms  of  sale  in  ordinary  transactions  between  buyer 
and  seller,  and  to  allow  it  on  that  account  to  prevail  against 
the  sheriff's  deed.  It  was  only  a  notice  of  what  the  sheriff 
was  going  to  do,  and  this  is  not  an  action  grounded  upon 
the  printed  terms  of  sale,  in  order  to  charge  either  the 
buyer  or  seller  as  upon  an  executory  contract. 

If  in  advertising  for  sale  a  house,  or  a  lot,  the  sheriff 
should  in  his  notice  describe  it  by  a  wrong  number,  but 
should  at  the  sale  sell  the  property  intended  to  be  sold, 
and  make  a  proper  conveyance  of  it,  the  purchaser  would 
hold  according  to  his  deed  and  the  sale  made  in  fact.  The 
sheriff's  power  to  convey  depends  on  what  the  debtor  owns, 
and  upon  what  the  sheriff  has  actually  sold,  not  upon  the 
accuracy  of  the  sheriff's  advertisement ;  and  we  will  remark 
in  passing  that  we  do  not  consider  that  the  188th  clause  of 
the  Common  Law  Procedure  Act  has  any  effect  upon  that 
question. 

According  to^  some  of  the  evidence,  the  deputy  sheriff 
professed  to  sell  what  was  advertised,  and  nothing  more. 
According  to  the  weight  of  testimony,  as  the  jury  thought, 
and  as  we  think  on  perusing  it,  including  the  testimony  of 
the  deputy  sheriff  himself,  he  sold  distinctly  and  expressly 
Taylor's  lease ;  or,  in  other  words,  whatever  Simpson  held 
under  it.  It  was  for  the  jury  to  say  what  they  were 
satisfied  he  did,  and  wo  do  not  think  they  did  wrong  in 
finding  as  they  have  done. 

Besides,  if  we  should  hold,  which  we  •  think  we  cannot, 
that  we  can  only  look  at  the  advertisement  in  order  to  see 
what  the  sheriff  could  legally  sell,  it  would  not  be  easy  to 
determine  what  it  means.  If  we  only  look  at  these  words 
in  the  advertisement,  "  the  premises  now  occupied  by  John 
Kemp  as  a  livery  stable,"  &c.,  that  would  hardly  include 
the  cottage  on  Main  street;  and  yet  the  plaintiffs  do  not 
contend  for  such  a  construction.  What  the  sheriff  adver- 
tised, however,  was  "  Simpson's  interest  in  a  certain  unex- 
pired lease  of  the  premises  now  occupied  by  John  Kemp  as 
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a  livery  stable  on  Main  street."  The  lease  is  particularly 
referred  to,  and  it  is  the  interest  in  that  that  is  to  be  sold, 
though  it  is  called  a  lease  of  the  premises  now  occupied  by 
John  Kemp  as  a  livery  stable,  which  is  a  description  inaccu- 
rate in  two  respects,  for  it  was  a  lease  of  premises  more 
extensive  than  those  Kemp  had  occupied,  and  it  makes  no 
allusion  to  him  or  to  his  occupation  ;  and  it  was  true  only 
in  this  respect,  that  it  was  a  lease  of  land,  a  part  of  which 
Kemp  had  occupied.  It  was  inaccurate  in  this  other  respect, 
that  in  truth,  according  to  the  evidence  given  at  the  trial, 
none  of  the  premises  demised  by  Taylor  were,  at  the  time 
of  the  advertisement  or  sale,  occupied  by  Kemp  ;  and  if  the 
sale  were  confined  to  what  was  advertised,  and  the  descrip- 
tion in  the  advertisement  were  to  be  construed  literally^ 
nothing  could  have  passed,  for  the  words  "  now  occupied  by 
John  Kemp,"  were  not  applicable  to  any  part  of  the  land 
in  question. 

It  was  remarked  in  the  argument  for  the  defendant,  that 
when  the  sheriff  sells  a  leasehold  under  afi.fa.^  it  is  the 
lease,  in  other  words  the  term,  that  he  sells,  and  not  the 
land  leased,  and  that  therefore,  in  support  of  the  verdict, 
we  must  look  at  what  the  lease  covered.  We  do  meet 
with  this  dictum  in  the  books,  and  it  has  been  held  that  the 
sheriff  cannot  sell  a  part  of  the  premises  demised,  but  can 
only  sell  the  debtor's  interest  in  the  lease.  We  believe 
that  to  be  so,  but  with  the  qualification,  that  the  sheriff  may 
sell  whatever  the  termor  continues  to  hold  under  the  lease, 
though  it  be  only  a  part  of  the  estate  originally  demised, 
but  he  cannot,  it  seems,  sell  a  part  of  the  interest  which  the 
termor  holds  under  the  lease,  nor  his  interest  in  a  part 
only  of  the  premises  which  he  holds  under  it. 

But  independently  of  any  aid  which  the  defendant  can 
derive  from  the  application  of  that  principle  to  the  present 
case,  we  think  he  was  entitled  to  succeed  on  the  issue  raised 
upon  his  second  plea,  for  that  the  jury  were  not  wrong  in 
finding  that  he,  the  sheriff,  did  sell  the  interest  and  title 
of  Simpson  in  the  locus  in  quo,  which  is  sufficient  to  support 
his  plea  by  giving  him  a  title,  since  the  conveyance  is  not 
denied. 
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The  plaintiffs'  rule,  therefore,  should,  in  our  opinion,  be 
discharged. 

We  think  it  is  not  material  in  this  case  that  the  sheriff's 
deed  was  not  made  till  after  the  5th  of  June,  ^vhen  Simpson 
assigned  to  the  plaintiffs,  for  the  making  the  deed  was  part 
of  the  execution,  which  is  all  one  act. 

Rule  discharged. 


Grant  v.  Wilson  et  al. 

Fixtures — Mill  machinery — Mortgage — Removal  for  the  purpose  of  repairs — 
Interpleader — Claimant  must  shew  his  right,  though  execution  creditor  has  none. 

The  ^execution  debtor  mortgaged  a  grist  mill  and  premises  to  one  B.,  and 
this  mortgage  was  assigned  to  the  claimant,  but  not  until  after  the  execu- 
tion issued.  Previous  to  the  execution,  however,  the  debtor  had  executed 
a  second  mortgage  to  the  claimant  direct  The  machinery  of  the  mill  had 
been  disconnected,  and  taken  down  to  be  altered  and  repaired,  with 

■  the  intention  of  replacing  it  again,  and  while  thus  lying  in  the  mill  and  on 
the  premises  it  was  seized  under  an  execution  against  the  mortgagor. 

Held,  that  the  machinery,  under  the  circumstances,  could  not  be  treated  as 
chattels,  and  that  the  claimant  was  therefore  entitled  to  recover. 

The  question  on  an  interpleader  issue  is  not  whether  the  execution  creditor 
had  a  right  to  seize  the  goods  under  his  writ,  but  whether  the  plaintiff 
had  such  an  interest  in  them  as  entitled  him  to  resist  the  seizure. 

Under  the  first  mortgage  in  this  case,  therefore,  the  claimant  could  not  have 
recovered,  although  the  goods  were  not  subject  to  execution,  because  it 
was  not  assigned  to  him  until  after  the  seizure  ;  but,  held,  that  the  second 
mortgage,  being  made  to  him  before,  removed  the  difficulty. 

Interpleader  issue.  The  case  was  entered  for  trial  at 
Belleville,  before  Draper^  C.  J.,  but  no  witnesses  were  ex- 
amined. A  mortgage  was  put  in,  dated  22nd  of  August, 
1853,  from  Greorge  L.  T.  Bull  to  Thomas  Bailey,  assigned 
to  the  plaintiff  on  the  29th  of  July,  1857 ;  and  another 
mortgage,  dated  13th  of  May,  1856,  from  George  L.  T. 
Bull  to  the  plaintiff.  (See  Upper  Canada  Law  Journal  of 
November,  1857,  page  202,  where  the  application  made  for 
the  interpleader  issue  is  reported). 

It  was  agreed  at  the  trial  that  the  affidavits  filed  on  ob- 
taining the  interpleader  summons,  before  the  learned  Chief 
Justice  of  this  court,  except  those  of  any  parties  whose 
evidence  would  not  be  admissible  at  the  trial,  should  be 
referred  to  by  the  court :  that  a  list  of  the  goods  seized 
should  be  put  in ;  and  that  the  court  should  take  the 
mortgages  and  affidavits,  and  decide  as  in  a  special  case, 
drawing  such  inferences  as  a  jury  might  draw. 

On  the  17th  of  June,  1857,  a  fi.  fa.  against  goods 
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on  the  judgment  entered  for  these  defendants  in  this  case, 
for  £173  14s.  6d.,  against  George  L.  T.  Bull  and  Samuel  J. 
Bull,  was  put  into  the  hands  of  the  sheriff  of  the  county  of 
Hastings,  under  which  he  seized  the  machinery  of  a  grist- 
mill, consisting  of  one  pair  of  mill  stones,  one  smut  machine, 
a  number  of  pullies,  mill-shafts,  ropes  and  wheels,  and  other 
parts  of  the  machinery  of  a  grist-mill,  which  at  the  time  of  > 
such  seizure  was  lying  in  a  grist-mill,  owned  by  George  L.  T. 
Bull,  one  of  the  defendants  in  the  ji.  fa.  This  machinery 
had  all  been  erected  and  used  in  the  grist-mill,  but  some 
time  before  the  seizure,  and  before  the  writ  came  to  the 
sheriff,  it  had  been  taken  down  by  a  person  who  was  tenant 
of  the  mill  under  George  L.  T.  Bull,  and  was  disconnected 
with  a  view  to  having  alterations  and  repairs  made  in  it, 
and  with  the  intention  of  replacing  the  same  in  the  mill. 

The  machinery  was  lying  in  the  mill  and  on  the  premises 
belonging  to  it,  when  it  was  seized  by  the  sheriff,  and  pre- 
parations were  then  being  made  for  the  intended  alterations 
and  repairs.  It  was  sworn  that  the  principal  value  of  the 
mill  was  in  the  machinery,  without  which  the  mill  would  be 
comparatively  of  little  value,  and  that  all  the  machinery 
that  had  been  so  taken  down  and  had  been  seized  by  the 
sheriff  upon  the  premises,  was  intended  to  be  replaced  in 
the  mill. 

It  was  sworn,  on  the  part  of  the  plaintiff  in  the  interplea- 
der suit.  Grant,  that  if  the  machinery  seized  should  be  sold 
by  the  sheriff  under  the  execution  the  mill  would  be  rendered 
useless,  and  that  Grant,  who  held  a  mortgage  upon  the  pro- 
perty to  secure  a  large  debt,  would  not  be  able  to  obtain 
satisfaction  of  his  claim. 

Bull,  the  owner  of  the  mill,  bought  the  land  on  which  it 
stood  from  one  Bailey,  and  on  the  22nd  of  August,  1853,  he 
gave  a  mortgage  back  to  Bailey  in  fee  to  secure  the  payment 
of  certain  sums  of  money  mentioned  in  it,  the  greater  part  of 
which  money,  but  not  all,  had  fallen  due  before  this  execution 
was  placed  in  the  sheriff's  hands. 

On  the  29th  of  July,  1857,  Bailey  assigned  this  mortgage 
to  Grant,  the  claimant  in  this  interpleader  case. 

On  the  13th  of  May,  1856,  George  L.  T.  Bull  executed  a 

19  VOL.  XVII. 


146 


queen's  bench,  trinity  term,  22  VIC. 


mortgage  in  fee  to  the  claimant.  Grant,  of  the  same  land,  to 
secnre  a  debt  of  X750,  payable  by  instalments  on  days  which 
would  all  elapse  before  July,  1857,  and  to  secure  also  the 
re-paymont  of  further  advances  proposed  to  be  made  by 
Gran'o  and  his  partr  er  to  Bull. 

Upon  these  factSj  as  set  forth  in  the  affidavits  filed  upon 
the  application  for  the  interpleader  order  and  on  shewing 
cause  against  it,  and  in  the  mortgages  referred  to,  it  was 
left  io  the  court  to  determine  whether  the  claimant,  Grant, 
was  or  was  not  entitled  to  succeed  upon  the  interpleader 
issue,  the  court  being  at  liberty  to  draw  such  inferences 
from  the  evidence  as  the  jury  might  have  done. 

Bell  (of  Belleville),  for  the  plaintiff,  cited  Hitchman  v. 
Walton,  4  M.  &  W.  409 ;  McLeod  v.  Mercer,  6  C.  P.  19T. 

.  Henderson,  contra,  cited  Waterfall  v.  Penistone,  3  Jur. 
^.  S.  15 ;  Walton  v.  Jarvis,  13  U.  C.  E.  616, 14  U.  C.  R.  640  ; 
Hellawell  v.  Eastwood,  6  Ex.  295  ;  Simpson  v.  Hartopp, 
Willes  516  ;  Liford's  Case,  11  Co.  50  ;  Trappes  v.  Harter, 
2  Cr.  &  M.  153  ;  Poole's  Case,  1  Salk.  368. 

Robinson,  C.  J. — I  do  not  think  that  upon  the  evidence 
before  us  we  should  be  warranted  in  making  any  distinction 
in  regard  to  the  several  parts  or  articles  of  machinery  which 
are  in  question. 

They  are  all  described  as  constituting  parts  of  the  machi- 
nery that  had  been  erected  in  the  mill,  and  used  in  working 
it  up  to  the  time  that  the  machinery  had  been  detached  from 
the  building,  and  taken  apart,  in  order  to  its  being  repaired, 
and  in  some  respects  altered,  and,  with  some  additions, 
restored  to  its  proper  place  in  the  mill.  Eor  any  thing 
that  we  can  see,  all  formed  part  of  the  machinery  of  the 
grist-mill,  and  was  necessary  to  the  working  of  it,  and  the 
same  principles  of  law  are  applicable  to  all  that  was  seized. 

Then,  taking  this  to  be  so,  if  it  had  been  shewn  that, 
although  it  had  been  all  used  in  the  mill,  yet  the  whole  or 
any  certain  part  of  it,  when  it  was  taken  down  from  its 
place  in  the  mill,  was  intended  to  be  discarded,  and  other 
machinery  substituted  for  it,  either  to  work  upon  the  same 
or  on  any  new  principle,  I  should  have  no  doubt  that 
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whatever  was  not  to  have  been  set  up  again  in  the  mill 
could  be  rightly  treated  as  a  chattel  as  it  lay  detached  in 
the  building. 

But  the  evidence  does  not  enable  us  to  say  that  this  was 
actually  the  case  with  regard  to  any  part  of  the  machinery, 
except  perhaps  the  pair  of  stones  spoken  of  in  the  affidavit. 

While  the  machinery  in  question  was  up  in  the  mill, 
before  it  was  detached  from  the  building,  it  could  not  in  my 
opinion  have  been  treated  as  a  chattel  by  the  sheriff  coming 
"with  a  ji.  fa.  against  the  goods  of  Ball,  the  owner  of  the  mill, 
whatever  might  have  been  the  case  if  he,  being  a  tenant  of 
the  mill  merely,  had  put  in  the  machinery  for  the  purpose 
of  carrying  on  his  trade  in  it. 

On  this  subject  I  refer  to  the  case  of  Walton  v.  Jarvis 
(13  U.  C.  R.  616,  14  U.  C.  R.  640),  and  to  Carscallen  v. 
Moodie  (15  U.  C.  R.  304). 

There  is  still  the  peculiarity  in  this  case,  that  the  machi- 
nery referred  to  was  detached  from  the  building,  and  taken 
to  pieces  when  seized,  though  it  still  lay  in  the  mill.  That 
circumstance,  I  think,  does  not  affect  the  case,  the  fact 
being,  as  it  appears  to  be  upon  the  evidence,  that  it  was 
only  removed  temporarily  for  the  purpose  of  being  repaired 
and  altered,  and  not  with  the  intention  of  abandoning  its 
use  in  the  mill. — Regina  v.  Wheeler,  6  Mod.  187  ;  Amos 
and  Ferrard  on  Fixtures,  258  ;  Reynolds  v.  Shuler,  5  Cowen, 
323 ;  Liford's  Case,  11  Co.  50 ;  Gorton  v.  Falkner,  4  T.  R.  567. 

This  leaves,  then,  no  other  question  to  be  considered  but 
the  effect  of  the  mortgages  which  Bull  had  given  upon  the 
mill. 

This  issue  has  been  framed  for  the  purpose  of  having  the 
question  tried,  whether  the  articles  taken  by  the  sheriff 
under  the  execution  were,  at  the  time  of  the  writ  being 
delivered  to  him,  the  property  of  the  now  claimant,  Grant, 
as  against  the  plaintiffs  in  the  writ. 

The  affirmative  of  that  i:sue  lies  upon  the  claimant.  To 
shew  that  the  goods  were  then  his,  he  produces  a  mortgage 
made  by  Bull  on  the  22nd  of  August,  1853,  to  Bailey,  from 
■whom  he  had  purchased,  of  the  land  on  which  the  grist-mill 
is  situated,  and  an  assignment  of  this  mortgage  made  by 
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Bailey  to  the  claimant,  on  the  29th  of  July,  1857  ;  and  he 
produces  also  a  mortgage^  made  on  the  13th  of  May,  1856, 
by  Bull  to  the  claimant  himself  of  the  same  land  on  which 
the  grist-mill  is. 

Whatever  right  the  claimant  acquired  in  the  machinery  in 
question  as  part  of  the  freehold  under  the  first  mortgage,  had 
not  been  acquired  by  him  until  after  the  execution  against 
Bull  was  delivered  to  the  sheriff,  but  at  that  time  belonged 
to  Bailey,  the  mortgagee.  Whatever  interest  could  pass  to 
the  claimant  in  the  machinery  under  the  mortgage  afterwards 
made  to  this  claimant,  vfas  his  before  the  execution  issued. 

The  case  of  Gadsden  v.  Barrow  (9  Ex.  514)  is  an  express 
authority  to  shew  that  on  the  trial  of  an  issue  framed  as  this 
is,  it  is  competent  to  the  defendant,  the  execution  creditor, 
to. shew  that  the  title  to  the  goods  was  not  in  the  claimant 
at  the  time  of  the  seizure,  but  in  some  other  party,  and  that 
decision  was  recognised  as  correct,  in  the  very  late  case  of 
Green  v.  Stevens  (2  H.'  &  N.  146)  ;  and  it  does  not  appear 
to  me  that  we  can  hold  otherwise  in  this  case  on  account  of 
the  circumstance,  that,  independently  of  the  question  of  pro- 
perty, the  things  seized  were  part  of  the  realty,  and  not 
liable  to  the  writ  at  all. 

The  language  maintained  by  the  courts  is,  that  unless  the 
plaintiff  in  the  interpleader,  vfho  is  usually  the  claimant,  as 
in  this  case,  had  either  a  general  or  special  property  in 
the  goods  he  had  no  right  to  interfere  at  all,  and  should 
have  allowed  the  sheriff  to  proceed,  subject,  as  of  course  he 
would  be,  to  the  claims  of  any  other  parties  really  interested. 
The  question  is  not,  as  Mr.  Bell  assumed,  whether  the  exe- 
cution creditor  had  a  right  to  have  the  goods  seized  upon 
his  writ,  but  whether  the  plaintiff  had  such  an  interest  in 
them  as  entitled  him  to  resist  the  seizure. 

The  goods  in  this  case  were  not  taken  out  of  the  claimant's 
possession.  He  had  therefore  not  that  ground  for  question- 
ing the  right  to  seize,  and  was  bound  to  shew  on  what  other 
claim  of  right  it  was  that  he  interfered  with  the  remedy 
which  the  execution  creditor  was  pursuing.  Then  had  he 
no  other  sufficient  claim  ?  He  had  not  at  the  time  of  the 
seizure  of  the  goods,  on  the  17th  of  June,  1857,  any  claim 
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by  virtue  of  the  mortgage  that  Bull  had  given  to  Bailey  in 
1853,  because  that  had  not  then  been  assigned  to  him, 
though  it  was  assigned  to  him  a  few  weeks  afterwards. 
And  if  that  had  been  the  only  mortgage  given  by  Bull,  the 
case  would  have  been  a  singular  one  in  its  circumstances,  for  if 
the  object  of  the  trial  were  simply  to  determine  whether  the 
sheriff,  in  seizing  the  machinery  on  the  17th  of  June,  had 
committed  a  trespass  upon  this  claimant,  it  is  clear  that  he 
had  committed  no  such  trespass ;  but  so  far  as  the  object 
of  this  proceeding  is  to  determine  who  shall  have  the 
articles  themselves  that  were  seized,  or  the  proceeds  of  such 
of  them  as  may  have  been  sold  by  the  sheriff,  it  is  certainly 
most  material  to  consider,  that  since  the "  assignment  of  the 
mortgage  to  the  plaintiff  the  contest  about  the  property  or 
their  value  must  really  be  between  the  present  holder  of  the 
mortgage  and  the  execution  creditor,  the  original  mortgagee 
having  no  interest  whatever  in  the  dispute.  Still,  if 
there  had  been  no  mortgage  but  the  first.  Grant  could  have 
had  no  pretence  for  making  a  claim  at  the  time  of  the 
seizure,  or  at  the  time  that  he  made  the  claim. 

But  we  have  to  consider  the  effect  of  the  mortgage  made 
in  May,  1856,  by  Bull  directly  to  the  claimant :  the  whole 
money  secured  by  which  mortgage  was  due  before  the  sheriff 
received  the  writ. 

That  surely  conveyed  to  the  claimant  whatever  interest 
Bull  had  in  the  realty,  including  fixtures,  and  although 
strictly  speaking  that  was  nothing  that  a  court  of  law  can 
regard,  by  reason  of  the  prior  conveyance  by  way  of  mort- 
gage that  had  been  made  to  Bailey,  yet  when  that  has  been 
assigned  to  the  claimant  before  the  trial  of  the  issue  which 
is  to  determine  how  the  things  seized,  or  the  proceeds  of 
them,  are  to  be  disposed  of,  though  after  the  sheriff's 
seizure,  and,  as  I  infer,  after  the  claim  made,  it  must,  I 
think,  be  allowed  to  have  the  effect  of  removing  the  obstacle 
to  the  full  operation  of  the  mortgage  of  May,  1856,  in 
favour  of  the  plaintiff,  so  as  not  to  interfere  with  the  de- 
cision upon  the  plaintiff's  claim  under  .this  issue,  and  to 
leave  him  to  assert  his  claim  under  the  mortgage  given  to 
himself,  without  prejudice  from,  the  other  mortgage  which  is 
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also  held  hj  himself;  otherwis^e  the  real  object  of  the  inter- 
pleader will  be  defeated. 

The  first  mortgage  was  for  a  comparatively  small  sum,  no 
doubt  considerably  less  than  the  value  of  the  property  mort- 
gaged. The  second  was  made  to  secure  a  much  larger  debt, 
and  the  plaintiff  at  the  time  of  the  trial  held  both.  If  the 
peculiar  circumstances  should  in  justice  aiFect  the  claimant's 
right  to  costs,  that  I  consider  is  a  matter  over  which  the 
statute  gives  a  control  to  the  judge  who  made  the  inter- 
pleader order. 

McLean,  J. — There  is  no  doubt,  from  the  tenor  of  the 
affidavits  admitted  in  evidence,  that  the  mill  was  being 
repaired,  and  that  the  machinery  had  been  temporarily  de- 
tached for  that  purpose,  and  for  the  time  being  assumed  the 
character  and  appearance  of -chattel  property.  But  being 
appurtenant  to  the  mill,  and  essential  to  the  working  and 
enjoyment  of  it,  the  machinery  cannot  be  severed  from  the 
mill,  but  must  be  regarded  as  a  part  of  the  realty.  If 
indeed  it  had  been  taken  down  for  the  purpose  of  being 
replaced  with  other  machinery,  or  of  being  taken  or  re- 
/  moved  to  some  other  place  or  applied  to  some  other  use,  it 
would  lose  its  character  as  part  of  the  fixture,  and  would 
become  liable  to  be  taken  in  execution  ;  but  then  the  question 
would  necessarily  arise  as  to  the  ownership.  If  the  mortga- 
gors, after  their  mortgage  had  become  forfeited,  were  per- 
mitted by  the  plaintiff  to  deal  with  the  property  as  their 
own,  and  to  remove  or  renew  such  portion  of  the  machinery 
of  the  mill  as  they  thought  proper,  they  would  most  proba- 
bly be  considered  the  owners,  and  the  property  liable  for 
their  debts.  But  as  the  machinery  is  shewn  to  have  been 
only  detached  from  the  mill  for  the  purpose  of  making 
repairs,  and  while  so  detached  must  be  considered  a  part 
of  the  mill,  it  is  impossible  that  it  can  be  liable  to  be  seized 
on  an  execution  against  goods  and  chattels.  The  mortgage 
to  the  plaintiff  undoubtedly  gave  him  an  interest  in  the  mill 
and  every  thing  connected  with  it.  He  had  a  right  to  hold 
the  whole  as  against  the  defendants  as  security  for  the 
amount  of  his  mortgage  money,  and  though  the  same  pro- 
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pertj  might  have  been  bound  to  a  prior  mortgagee  for  a 
sum  of  money,  the  defendants  could  not  on  that  ground 
have  been  entitled  to  seize  any  portion  of  the  mill  as 
personal  property  liable  upon  their  execution.  I  think  that 
as  against  these  defendants  the  plaintiff  is  entitled  to 
succeed.  He  has  an  interest  in  the  property ;  the  defen- 
dant can  have  none,  the  property  seized  being  in  fact  part 
of  the  realty. 

Burns,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Judgment  for  the  plaintiff. 


Johnson  v.  The  Port  Dover  Harbour  Company. 

Wharf — Duti/  to  repair — Proof  of  oionership — Excessive  damages. 

Held,  that  under  the  evidence,  set  out  below,  the  ownership  and  possession 
by  defendants  of  the  wharf  in  question  was  sufficiently  shewn  to  sustain 
an  action  against  them  by  the  plaintiff  for  injuries  occasioned  to  him  by 
not  keeping  it  in  repair  ;  and  that  the  damages  given  were  not  excessive. 

The  declaration  charged  the  defendants  as  being  upon 
the  24th  of  May,  1853,  the  possessors  and  occupiers  of  a 
certain  wharf,  with  the  appurtenances,  situate  in  the  town- 
ship of  Woodhoiise,  which  wharf  before  and  at  that  time  was 
kept  and  maintained  by  the  defendants  for  the  purpose  of 
thereat  and  thereby  loading  and  unloading,  and  shipping 
and  unshipping  to  and  from  the  vessels  frequenting  the  said 
wharf,  divers  quantities  of  goods,  &c.,  for  reward,  and  the 
plaintiff,  during  all  the  time,  was  hired  and  employed,  and 
but  for  the  grievances  complained  of  would  have  continued  to 
be  hired  and  employed  as  a  sailor  on  board  the  vessel  called 
"La  Fayette,"  at  ^4  10s.  per  month;  and  while  the  plain- 
tiff was  so  employed,  the  said  vessel  was  at  the  said  wharf 
for  the  purpose  aforesaid :  that  the  said  wharf  was,  at  the 
time  aforesaid,  in  an  unsound,  ruinous,  dangerous,  unsafe 
and  improper  state  and  condition,  yet  the  defendants  know- 
ing the  premises,  whilst  they  were  the  possessors  and  occu- 
piers, and  after  a  sufficient  time  had  elapsed,  in  which  they 
might  have  repaired  the  wharf,  wrongfully  and  unjustly  per- 
mitted the  wharf  to  continue  dangerous,  &c.,  and  for  want 
of  proper  repair  the  plaintiff,  who  in  his  employment,  had 
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stepped  from  the  vessel  upon^  the  wharf,  while  lawfully  there 
fell  through  the  upper  part  of  the  wharf  into  and  between 
the  materials  thereof,  and  one  of  his  legs  was  fractured,  and 
the  plaintiff  became  ill,  lame  and  disordered,  and  remained 
so  for  a  long  time,  and  suffered  and  underwent  great  pain, 
and  was  prevented  from  attending  to  his  affairs  and  business, 
and  was  deprived  of  his  hiring  and  employment  and  his 
wages,  and  was  also  crippled  and  injured  in  his  legs,  and 
debilitated  in  bodily  health  and  vigour,  and  rendered  inca- 
pable at  any  future  time  to  resume  his  said  or  any  similar 
employment,  and  during  such  time  did  necessarily  incur 
great  expense  in  procuring  meat,  drink,  &c.,  and  did  lay 
out  large  sums  in  and  about  endeavouring  to  be  cured. 

Pleas : — 1st.  Not  guilty.  2nd.  That  the  defendants  were 
not  the  possessors  or  occupiers  of  the  wharf.  3rd.  That  the 
wharf  was  not  kept  or  maintained  by  defendants  for  the  pur- 
poses stated.  4th.  That  it  was  not  the  duty  of  the  defend, 
ants  to  have  the  wharf  repaired. 

At  the  trial,  at  Simcoe,  at  the  autumn  assizes  in  1857, 
before  Burns,  J.,  the  facts  appeared  as  follow  :  Previous 
to  October,  1850,  the  harbour,  piers,  w^harf  and  works  at 
Port  Dover  belonged  to  the  government,  and  the  tolls 
and  harbour  dues  were  taken  and  received  under  the 
authority  of  government.  At  the  end  of  the  pier  stood 
a  lighthouse,  which  was  under  the  management  of  the 
government,  and  the  lighthouse  keeper  was  paid  by  govern- 
ment up  to  the  1st  of  May,  1853.  The  government  sold  the 
harbour  and  pier,  wharf,  and  other  premises  at  public  auction 
in  October,  1850,  and  a  company  of  individuals  purchased  the 
same  under  the  authority  of  the  statutes  13  &  14  Yic,  ch. 
14,  and  12  A^ic,  ch.  5.  These  individuals,  six  in  number, 
formed  themselves  into  a  company  under  the  12  Vic,  ch. 
84,  and  divided  a  capital  of  c£8000  into  1600  shares,  and 
called  the  company  "The  Port  Dover  Harbour  Company." 
A  deed  signed  by  them  for  the  shares  and  stock  was  execut- 
ed on  the  14th  of  October,  1850,  and  registered  in  the 
county  of  Norfolk  on  the  11th  of  December,  1850,  contain- 
ing a  receipt  on  the  face  of  the  deed  by  the  secretary  and 
treasurer  for  the  six  per  cent,  required  by  the  act  to  be  paid. 
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From  the  year  1850  up  to  the  1st  of  July,  1853,  the  tolls 
and  harbour  dues  were  received  for,  and  on  behalf  of  the 
company  so  formed,  or  of  individual  members  thereof.  At 
the  time  of  the  transfer  of  the  harbour  by  the  government 
to  the  company,  it  was  proved  that  the  wharf,  which  was  com- 
posed of  the  pier,  was  in  a  good  state  of  repair,  but  after- 
wards was  allowed  to  be  out  of  repair.  The  pier  was  partly 
planked,  and  a  hole  had  been  made  in  the  planks  by  the 
landing  of  some  iron  works  from  a  vessel,  and  this  hole  was 
from  seventeen  to  twenty  inches  in  length,  and  nine  inches 
in  breadth.  It  was  occasioned  by  the  planks  becoming 
rotten,  and  it  was  not  repaired  at  the  time  of  the  accident 
to  the  plaintiff.  On  the  24th  of  May,  1853,  the  vessel, 
on  board  of  which  the  plaintiff  was  engaged  as  a  deck 
hand,  was  moored  to  the  wharf,  about  three  or  four  feet 
from  the  place  where  this  hole  was.  It  was  proved  that 
some  persons  knew  of  the  hole,  and  had  got  in,  and  also 
horses  had  got  in,  but  no  injury  had  happened  until  that 
which  occurred  to  the  plaintiff.  Those  persons  who  knew  of 
the  hole  of  course  took  care  to  avoid  it  when  going  on  the 
,  pier.  It  was  proved  by  the  captain  of  the  vessel  that  he 
had  several  times  during  that  day  passed  the  place  and  did 
not  observe  the  hole,  though  he  said  it  was  in  the  usual 
place  where  vessels  load  and  unload  cargoes.  The  vessel 
was,  during  that  day,  loading  with  lumber,  and  the  plaintiff 
assisted  as  a  hand  of  the  vessel  to  load.  Between  10  and 
11  o'clock  at  night  of  the  24th  of  May,  the  plaintiff 
went  ashore  from  the  vessel  to  the  wharf,  and  walking 
thereon  fell  into  the  hole,  and  his  leg  was  broken.  He  was 
confined  in  the  doctor's  hands  for  a  space  of  upwards 
of  five  months,  during  all  which  time  he  was  not  only 
out  of  work,  but  at  expenses.  Evidence  was  offered  also 
that  the  plaintiff  would  sustain  thereby  a  permanent  injury. 
It  was  proved  that  the  company  of  individuals  so  purchasing 
the  harbour  sold  it  to  The  Lake  Erie  and  "Woodstock 
Railway  Company,  but  the  transfer,  dated  the  25th  of  June, 
1853,  was  that  of  four  of  the  shareholders  of  the  amounts 
of  their  shares  to  five  other  individuals.  The  Railway  Com- 
pany only  received  the  tolls  of  the  harbour  after  the  1st  of 
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July,  1853,  and  up  to  that  time  the  company  called  the 
Port  Dover  Harbour  Company,  or  the  individual  members 
thereof,  received  the  tolls,  and  also  received  the  dues  in 
May,  1853,  from  the  vessel  on  board  of  which  the  plaintiff 
was  engaged.  The  railway  company,  it  seemed,  paid  the 
lighthouse  keeper  from  the  1st  of  May,  1858. 

It  was  objected  at  the  trial  against  the  plaintiff's  recovery, 
— 1st.  That  the  government  having  paid  the  lighthouse 
keeper  to  the  6th  of  May,  1853,  and  then  after  that  time 
the  railway  company  paying  him,  and  the  evidence  shewing 
that  the  payment  of  the  tolls  and  harbour  dues  was  to  two 
of  the  individuals  of  the  company,  rather  than  the  company, 
up  to  the  1st  of  July,  1853,  and  then  to  the  railway  com- 
pany after  that  time,  there  was  no  duty  established  upon  the 
.  defendants  as  a  corporation,  as  alleged  in  the  declaration, 
to  repair  the  wharf  in  any  way. 

2nd.  That  it  was  not  proved  that  the  defendants  were  in  fact 
a  corporation  under  the  statute,  for  there  was  iio  proof  of 
payment  of  the  six  per  cent,  of  the  capital  stock  in  the  first 
formation  thereof. 

3rd.  That  to  render  defendants  liable,  there  should  be  * 
some  proof  of  transfer  from  the  Crown  to  them  in  some  way ; 
the  production  of  a  deed  of  association  of  a  certain  number 
of  individuals,  with  the  evidence  of  receipt  of  tolls  by  some 
members  of  that  association,  not  being  sufficient  to  make  a 
corporation  liable. 

The  learned  judge  overruled  the  objections,  but  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

The  jury  were  directed  to  consider,  1st.  Whether  defend- 
ants, as  a  corporation,  were,  on  the  24th  of  May,  1853,  the 
possessors  or  occupiers  of  the  wharf  and  harbour,  or  whether 
two  of  the  individual  shareholders  were  the  occupiers,  against 
whom  it  was  contended  the  action  should  be  brought,  instead 
of  the  corporation. 

2nd.  Whether  the  defendants  were  guilty  of  carelessness 
in  leaving  the  hole  in  the  wharf,  and  whether  the  plaintiff 
had  any  knowledge  or  intimation  of  it,  or  that  it  was  so  ap- 
parent that  he  ought  to  have  exercised  some  judgment  in 
avoiding  it :  in  fact,  whether  he  contributed  to  the  injury 
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himself :  for  if  so,  though  the  defendants  might  be  to  blame, 
yet  if  he  acted  without  proper  care  and  caution  himself  he 
could  not  make  the  defendants  responsible. 

8rd.  With  respect  to  damages,  the  jury  would  consider 
whether  the  plaintiif  had  sustained  any  permanent  injury, 
beyond  the  length  of  time  he  had  been  out  of  work,  and  other 
expenses. 

The  jury  found  a  verdict  for  the  plaintiff,  and  .£250 
damages. 

M.  Q.  Cameron  obtained  a  rule  nui  to  enter  a  nonsuit  on 
the  leave  reserved,  or  for  a  new  trial  for  excessive  damages. 
Martin  shewed  cause. 

Robinson,  C.  J. — Why  the  plaintiff  deferred  bringing  his 
case  to  trial  so  long  is  not  stated.  He  received  the  injury  in 
May,  1853,  and  brought  his  action  in  March,  1854.  The 
evidence  seems  to  have  established  very  clearly  that  the 
wharf  or  pier  in  question  was  carelessly  suffered  to  be  for  a 
long  time  out  of  repair  on  that  part  on  which  the  plaintiff 
received  the  injury,  while  nothing  more  seems  to  have 
been  necessary  than  the  substituting  a  sound  plank  for  one 
that  had  become  rotten. 

The  defect  was  apparent ;  others  had  fallen  into  the  hole ; 
it  was  considered  dangerous ;  and  it  was  suffered  to  be  in 
that  state,  though  it  was  on  that  part  of  the  wharf  at  which 
vessels  generally  lie  while  they  are  taking  in  or  discharging 
their  cargo.  The  plaintiff  was  a  deck  hand  on  board  of  one 
of  their  vessels.  He  stepped  from  the  vessel  on  the  wharf 
after  dark,  got  his  leg  into  this  hole,  and  broke  it.  Con- 
sidering that  he  was  five  months  disabled  from  the  accident, 
and  suffered  much  pain,  and  that  his  leg  is  not  now  well, 
and,  as  it  seems,  never  will  be  as  serviceable  as  it  was  before, 
I  do  not  think  we  can  possibly  say  that  the  damages  were 
excessive,  though  the  jury  gave  the  full  amount  of  damages 
laid  in  the  declaration,  which  shews  that  they  took  a  favour- 
able view  of  the  plaintiff's  case.  Some  juries  might  perhaps 
have  thought  a  less  sum  Avould  be  a  sufficient  compensation, 
but  we  cannot  pronounce  the  amount  that  was  given  to  be 
outrageous,  and  cannot  interfere  properly  on  that  ground. 
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Then  as  to  tlie  injury  being  occasioned  by  the  culpable 
negligence  of  the  parties  that  were  bound  to'  keep  the  place 
in  repair,  there  is  no  denying  that  the  evidence  made  that 
out  plainly ;  and  the  only  remaining  question  is  whether  the 
defendants,  the  Port  Dover  Harbour  Company,  were  the 
parties  chargeable. 

In  my  opinion  it  is  proved  by  the  evidence  that  they  were, 
and  that  the  plaintiff  was  entitled  to  succeed  upon  all  the 
issues.  The  declaration  does  not  found  the  action  upon  any 
of  the  statutes  respecting  public  works  made  by  joint  stock 
companies,  or  acquired  by  such  companies  by  purchase  from 
the  government,  and  there  is  nothing  that  I  see  in  any  of 
those  statutes  either  conferring  or  interfering  with  the  right 
of  a  person  to  sue  for  an  injury  sustained  under  circumstan. 
ces  like  the  present.  The  principles  of  the  common  law 
sustain  this  action,  if  it  be  true,  as  the  jury  found  it  was,  that 
the  pier  in  question  was  in  the  possession  of  the  defendants, 
and  used  and  enjoyed  by  them,  and  under  their  control. 

The  evidence,  in  my  opinion,  was  sufficient  to  shew  that 
this  was  the  state  of  things,  and  the  contrary  was  not  estab- 
lished.   I  think,  therefore,  the  rule  should  be  discharged. 

McLean,  J. — The  defendants  are  sued  as  a  corporation, 
for  an  injury  sustained  by  the  plaintiff  while  engaged  in  his 
occupation  as  a  sailor  attached  to  a  vessel  lying  at  the  pier 
at  Port  Dover,  in  consequence  of  a  defect  in  the  planking  of 
the  pier  while  the  harbour  was  the  property  of  the 
defendants. 

It  appeared  in  evidence  that  on  the  24th  day  of  May, 
1853,  the  vessel  on  which  the  plaintiff  was  "serving  was  lying 
at  the  pier  at  Port  Dover  taking  in  a  load  of  lumber,  and 
that  the  defendant,  on  the  night  of  that  day,  fell  through  the 
planking  and  broke  his  leg,  so  as  to  occasion  him  a  perma- 
nent injury.  It  was  also  shewn  that  a  company  was  formed 
under  the  statute  authorising  the  formation  of  joint  stock 
companies  under  a  deed  duly  registered,  dated  the  14th  day 
of  October,  1850,  to  purchase  and  hold  the  harbour,  and 
that  they  were  the  owners  and  occupiers  at  the  time  of  the 
injury  to  the  plaintiff ;  the  assignment  alleged  to  have 
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been  made  to  Messrs  Farmer  and  others,  "bearing  date  on 
the  25th  of  June,  1853,  after  the  injury  had  been  sustained. 

By  the  12  Vic,  ch.  84,  sec.  35,  it  is  made  incumbent 
upon  any  joint  stock  company  formed  under  that  act  for  the 
construction  of  any  road  or  public  work  to  keep  the  same  in 
repair  after  completion  and  the  receipt  of  tolls  ;  and  any 
company  failing  to  do  so  may  be  indicted.  But  though  a 
mode  is  thus  prescribed  for  proceeding  on  behalf  of  the 
public,  individuals  who  sustain  injury  in  consequence  of  such 
default  may  proceed  by  action  to  recover  any  damage  sus- 
tained. 

By  the  13th  &  14th  Vic,  ch.  14,  sec  1,  the  provisions  of 
12  Vic,  ch.  84  are  extended,  and  made  to  apply  to  any  com- 
pany to  be  formed  for  the  purpose  of  acquiring  for  ever,  or 
for  any  term  of  years,  any  of  the  public  roads,  harbours, 
&c.,  so  that  from  the  time  the  Port  Dover  harbour  was 
acquired  by  the  defendants,  it  became  their  duty  "  to  keep 
the  same  in  good  and  sufficient  repair." 

The  testimony  shews  that  the  pier  was  in  good  repair 
when  it  was  purchased  by  the  defendants,  and  that  nothing 
was  done  by  them  to  keep  it  in  repair,  and  that  the  want  of 
such  repair  was  the  cause  of  the  injury  to  the  plaintiff  for 
which  this  action  is  brought. 

As  to  the  damage  being  excessive,  the  plaintiff  appears 
to  have  been  long  confined,  and  to  have  suffered  greatly  by 
the  fracture  of  his  leg,  and  it  further  appears  that  the 
injury  is  one  of  a  permanent  nature,  disqualifying  him  in  a 
great  measure  from  earning  his  living  by  his  former  occupa- 
tion as  a  sailor.  The  jury  having  heard  the  evidence  have 
found  a  verdict  for  £250,  and  under  such  circumstances  the 
amount  cannot  be  considered  excessive,  or  at  all  events  so 
excessive  as  to  justify  the  granting  of  a  new  trial  on  that 
account. 

Burns,  J.,  concurred. 

Rule  discharged. 
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Kerr  et  al.  v.  Hereford  et  al. 

Joint  sureties — Mortgage  by  one — Judgment  by  default — Right  to  call  co- 
defendant — G.  L.  P.  Act,  sec.  66 — Practice. 

The  plaintiff  sued  defendants,  H.  M.  &  S.,  as  joint  makers  of  a  note.  H. 
"&  M,  did  not  appear,  and  judgment  was  signed  by  mistake  against  all, 
but  afterwards  set  aside  as  against  S.,  who  pleaded,  1.  A  mortgage 
given  for  the  same  money  by  M.,  M.  and  S.  being  sureties  for  H. 
2.  That  a  judgment  had  been  obtained  in  this  suit  against  all  three  defen- 
dants, and  set  aside  as  against  S.,  but  under  the  fi.  fa.  sued  out  upon  it 
the  sheriff  had  seized  goods  of  H.  &  M.  more  than  sufficient  to  satisjy  the 
judgment  and  costs,  and  that  he  had  made  thereout  £50,  and  still  held 
the  rest  of  the  goods,  out  of  which  he  could  make  the  residue. 

Meld, — 1.  That  the  giving  a  mortgage  by  M.,  one  of  two  sureties,  did  not  of 
itself  discharge  S.,  the  other  surety. 

2.  That  an  application  to  strike  out  the  names  of  H.  &  M.  from  the  record, 
so  that  they  might  be  called  as  witnesses  for  S.,  was  properly  refused. 

3.  That  the  second  plea  was  not  supported,  the  evidence  being  that  all  the 
goods  seized  brought  only  £9  at  the  sale.  Qucere,  whether  the  plea 
formed  a  good  defence. 

4.  That  if  by  taking  judgment  against  the  defendants  not  appearing,  the 
•  plaintiffs,  under  C.  L.  P.  A.,  sec.  66,  had  lost  their  remedy  against  S., 

that  objection  could  not  be  taken  at  the  trial,  but  the  proper  course  was 
to  move  to  stay  proceedings.  Semhle,  however,  that  the  plaintiff  had  not 
elected  within  the  meaning  of  that  clause  to  proceed  against  the  others 
separately,  the  judgment'  against  Shaw  having  been  set  aside. 

The  plaintiifs,  as  co-partners,  sued  Hereford,  Murphy  and 
Shaw,  on  two  promissory  notes  made  by  defendants,  and 
indorsed  their  summons  specially  with  the  particulars  of 
their  demand  under  the  Common  Law  Procedure  Act. 
Hereford  and  Murphy  not  having  appeared  according  to  the 
notice  on  the  summons,  judgment  was  signed  against  them, 
and  the  plaintiffs  declared  against  the  other  defendant  Shaw 
on  the  two  notes,  stating  the  notes  as  made  by  the  three 
defendants,  whereby  they  promised  to  pay  (i.  e.,  for  all  that 
was  stated,  jointly)  one  note  being  dated  the  15th  of  October, 
1856,  payable  to  plaintiffs  in  six  months,  for  <£195  4s.  Id., 
the  other  dated  the  3rd  of  December,  1856,  for  £70  14s. 
6d.,  payable  in  six  months. 

The  defendant  Allan  Shaw  pleaded,  1st.  Payment. 

2nd.  To  both  counts,  that  before  the  making  of  the  pro- 
missory notes,  namely,  on  the  21st  of  October,  1856,  Here- 
ford was  desirous  of  purchasing  goods  from  the  plaintiffs  on 
credit,  and  that  on  that  day  Shaw,  at  his  request,  agreed  to 
guarantee  payment  to  the  extent  of  £300,  or  any  less  sum  : 
that  before  these  notes  were  made  the  plaintiffs  did  accord- 
ingly sell  goods  to  Hereford  to  the  amount  of  the  two  notes; 
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and  that  afterwards,  and  before  the  notes  were  made,  Shaw 
desired  to  put  an  end  to  his  agreement,  and  Murphy,  the 
other  defendant,  agreed  to  become  security  in  his  place  for 
Hereford,  for  the  goods  that  had  been  supplied,  and  also  for 
goods  to  be  thereafter  supplied  by  the  plaintiffs  to  Hereford, 
of  which  the  plaintiffs  had  notice :  that  it  was  agreed  be- 
tween the  plaintiffs  and  Murphy  and  Shaw,  that  if  Murphy 
would,  within  a  reasonable  time,  give  a  mortgage  to  the 
plaintiffs  on  certain  lands  of  his,  for  the  amount  already  due 
by  Hereford,  and  for  goods  to  be  thereafter  supplied  to  him, 
to  the  amount  in  all  of  ^500,  and  if  in  the  meantime,  until 
the  mortgage  should  be  given,  the  defendants  would  give 
their  notes  to  the  plain-tiffs  for  the  amount  of  goods  that 
had  been  sold  to  Hereford,  then,  so  soon  as  the  mortgage 
should  be  given  by  Murphy,  Shaw  should  be  discharged 
from  his  guaranty,  and  from  the  payment  of  the  notes  to  be 
given  in  the  meantime  :  that  in  pursuance  of  this  agreement 
between  the  plaintiffs.  Murphy  and  Shaw,  the  three  defend- 
ants made  and  delivered  the  two  notes  now  sued  upon; 
which  the  plaintiffs  held  and  now  hold  for  no  other  consid- 
eration, and  only  upon  the  said  agreement :  that  on  the  23rd 
of  February,  185T,  Murphy  made  and  delivered  to  the  plain- 
tiffs a  mortgage  upon  his  lands,  as  agreed,  to  secure  the 
amount  of  goods  supplied  and  to  be  supplied  to  Hereford, 
to  the  amount  in  all  of  X500,  and  the  plaintiffs  received  it 
on  the  terms  mentioned,  whereby  the  said  Shaw  became 
and  was  wholly  discharged  from  the  payment  of  the  notes, 
and  the  same  became  wholly  satisfied  and  discharged. 

These  pleas  were  pleaded  on  the  8th  of  March,  1858. 

On  the  13th  of  March,  1858,  the  defendant  Shaw  pleaded 
a  further  plea,  that  since  the  commencement  of  this  suit 
such  proceedings  were  had  in  this  cause,  that  judgment  w^as 
obtained  against  him,  Shaw,  and  against  the  other  defend- 
ants Hereford  and  Murphy,  sued  with  him  :  that  a  writ  of 
fi.  fa.  was  sued  out  upon  the  judgment  against  the  goods  of 
all  these  defendants,  and  delivered  to  the  sheriff :  that  the 
judgment  was  afterwards  set  aside  as  against  him,  Shaw, 
but  stood  in  full  force  against  the  other  two  defendants : 
that  the  fi.  fa.  was  still  in  the  sheriff's  hands,  and  was  in 
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force,  and  not  -withdrawn  or  superseded :  that  under  it  the 
sheriff  had  seized  a  large  quantity  of  goods  of  Hereford  and 
Murphy,  more  than  sufficient  to  satisfy  the  judgment  and 
all  costs  of  execution,  ^c,  and  that  he  had  made  thereout  a 
large  sum,  viz.,  £50,  and  still  held  the  rest  of  the  goods 
under  execution,  out  of  which  he  could  make  the  residue  of 
the  moneys. 

The  plaintiffs  took  issue  on  the  pleas. 

At  the  trial,  at  London,  before  Robinson,  C.  J.,  the  coun- 
sel for  defendant  Shaw  applied  to  have  the  names  of  Here- 
ford and  Murphy  struck  out  of  the  record,  in  order  that  they 
might  be  examined  as  witnesses  in  support  of  Shaw's  pleas. 
The  learned  Chief  Justice  declined,  because  the  notes  being 
joint,  if  the  defence  against  any  one  of  the  makers  succeeded, 
the  notes  could  not  be  enforced  against  the  others,  notwith- 
standing the  judgment  against  them  by  default. 

The  notes  and  interest  were  computed  to  amount  to  £280 
9s.  lOd. 

It  was  objected  by  defendant  Shaw,  that  owing  to  pro- 
ceedings  which  had  taken  place  in  this  cause,  the  plaintiffs 
could  not  legally  carry  down  the  record  in  its  present  shape, 
but  the  learned  Chief  Justice  held  that,  if  by  reason  of  any- 
thing that  had  taken  place  the  record  should  not  have  been 
made  up  as  it  was,  the  defendants  should  have  moved  before 
the  trial,  or  might  have  ground  to  move  in  term  against  the 
verdict,  but  that  he  had  only  to  try  with  the  aid  of  the  jury 
the  issues  that  were  upon  the  record. 

It  became  a  question  upon  the  production  of  the  mortgage, 
and  on  the  evidence  generally,  whether  the  notes  sued  on 
were  discharged  in  effect  by  giving  the '  higher  security,  or 
whether  the  mortgage  vras  to  be  regarded  as  collateral 
security. 

Shaw's  counsel  contended  that  the  fact  of  giving  a  mort- 
gage by  Murphy  to  secure  the  amount  of  the  notes,  with 
other  moneys,  disabled  the  plaintiffs  from  recovering  upon 
the  notes  ;  and  that,  as  the  three  defendants  were  joint 
makers,  the  discharge  of  Murphy  necessarily  operated  in 
discharge  of  the  others.  The  learned  Chief  Justice  left  this 
objection  to  be  renewed,  over-ruling  it  at  the  trial,  and  ex- 
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pressed  a  doubt  whether  a  discharge  by  merger  of  one  of  the 
defendants,  by  his  giving  a  security  by  specialty,  would 
necessarily  relieve  all  the  parties  from  the  liabilities  on  the 
notes.  Of  course,  if  it  did,  the  effect  would  be  to  discharge 
Hereford  and  Shaw  altogether.  In  this  case  it  was  said 
that  the  land  was  found  to  be  subject  to  a  prior  mortgage, 
and  was  insufficient  to  secure  the  debt  due. 

It  was  proved  that  on  the  25th  of  February,  1858,  a 
judge  in  chambers  had  set  aside  the  judgment  and  fi.  fa.y 
against  Shaw,  against  whom  judgment  had  been  at  first 
signed  as  well  as  against  the  others,  on  the  12th  of  January, 
1858,  and  afi.fa.  issued  thereon  on  the  22nd  of  January, 
for  $1143.83.  Under  this  writ  the  sheriff"  seized  some  goods 
of  Murphy's,  which  brought  on  sale  only  £9,  though  they 
would  seem  to  have  been  worth  considerably  more. 

This  evidence  was  held  not  to  support  the  Brd  plea,  which 
averred  that  goods  were  seized  sufficient  to  satisfy  the 
debt.  The  deputy  sheriff  swore  that  he  sold  all  that  he  had 
seized,  and  that  there  was  nothing  more  to  seize. 

At  the  conclusion  of  the  whole  evidence  the  learned  Chief 
Justice  told  the  jury  that  neither  the  second  nor  third  plea 
appeared  to  be  proved,  for  the  agreement  set  out  in  the 
second  plea  was  not  proved;  and  the  facts  averred  in  the 
third  plea  were  not  proved,  for  there  was  only  £9  made 
on  the  fi.  fa.,  and  not  goods  seized  to  satisfy  the  whole  debt. 

A  verdict  was  rendered  for  the  plaintiffs  for  X151  4s.  lOd. 

McMichael  obtained  a  rule  on  the  plaintiffs  to  shew  cause 
why  the  verdict  should  not  be  set  aside  on  the  law  and  evi- 
dence, and  for  misdirection  in  ruling  that  the  last  plea  was 
not  proved,  and  that  there  was  no  evidence  of  merger  of  the 
notes  in  a  higher  security ;  and  for  the  rejection  of  legal 
evidence  ;  or  why  the  verdict  should  not  be  reduced  to  the 
amount  that  remained  due  after  the  execution  of  the  fi.  fa. 

Read  shewed  cause. 

Robinson,  C.  J. — It  is  very  plain,  in  my  opinion,  that  all 
I  had  to  do  at  the  trial  was  to  dispose  of  the  issues  with  the 
aid  of  the  jury.  If  by  reason  of  what  had  taken  place  in 
the  cause,  the  plaintiff  could  not  regularly  carry  down  his 
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record  in  the  shape  he  did,  the  defendants  should  have  made 
an  application  before  the  trial  to  restrain  the  proceeding 
which  he  was  adopting ;  and  if  he  could  not  legally  try  his 
case  as  he  did,  upon  the  issues  which  the  defendant  Shaw 
had  raised  by  his  pleas,  it  was  open  to  him  to  move  after- 
wards against  the  verdict  on  that  ground.  Upon  this  rule 
we  are  confined,  as  the  court  was  upon  the  trial,  to  a  com- 
parison of  the  evidence  with  the  pleadings,  in  order  to  see 
whether  the  plaintiff  was  entitled  to  recover,  and  for  what. 

But  at  any  rate,  the  judgment  and  execution  being  against 
the  three  defendants  in  the  first  place,  and  being  set  aside 
as  against  Shaw,  though  that  did  leave  the  execution  still 
out  against  the  others,  and  not  against  him,  yet  it  was  not 
that  act  of  election  to  take  out  execution  against  the  others 
separately  which  could  bring  the  case  within  the  66th  clause 
of  the  Common  Law  Procedure  Act,  and  it  cannot  be  con- 
tended that  the  having  judgment  against  two  of  the  three 
joint  debtors,  prevented  the  plaintiff  from  enforcing  his 
action  afterwards  against  the  third,  for  the  judgment  was 
not  satisfaction,  and  the  execution  has  not  produced  satis- 
faction ;  and  the  principle  of  transit  in  rem  judicatam  ap- 
plies only  in  regard  to  the  same  person,  not  where  the  judg- 
ment is  against  one  of  several  persons  jointly  liable,  and  the 
attempt  is  to  enforce  a  remedy  against  another  upon  the 
same  demand.  The  case  of  Drake  v.  Mitchell  (3  East  251) 
is  a  very  clear  authority  on  that  point. 

Then  as  to  the  verdict  which  has  been  given.  In  my 
opinion  the  defendants  failed  to  prove  either  of  their  pleas. 
As  to  the  second  plea,  there  was  no  proof  of  such  an  agree- 
ment as  that  plea  sets  out,  but  the  contrary,  according  to  the 
evidence  of  a  witness  called  by  the  defendants,  who  swore 
that  the  persons  who  had  given  the  notes  were  to  remain 
liable  upon  them  notwithstanding  the  mortgage,  and  the 
mere  fact  of  one  surety  for  a  debt  (not  the  principal)  having 
given  a  mortgage  as  an  additional  security,  does  not,  I 
think,  discharge  another  surety  bound  jointly  with  him  in  a 
simple  contract,  as  is  shewn  by  the  case  of  Bell  v.  Banks 
(3  M.  &  Gr.  258.) 

The  third  plea  failed,  because  the  evidence  shewed  that 
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it  was  not  the  fact  that  the  sheriff  seized  goods  sufficient  to 
satisfy  the  judgment,  but  they  were  very  far  short. 

There  was  an  error  of  £10  in  the  computation  hastily 
made  at  the  trial.  The  verdicts  should  have  been  for  £141 
4s.  lOd.,  instead  of  £151  4s.  lOd. 

Upon  the  plaintiffs  consenting  to  remit  the  £10,  the  rule 
should,  in  my  opinion,  be  discharged. 

Burns,  J. — I  do  not  take  the  rule  7iisi  obtained  in  this 
case  to  complain  of  any  misdirection  of  the  learned  Chief 
Justice,  with  respect  to  the  facts  of  the  case  as  proved  when 
applied  to  the  second  plea,  but  the  ground  of  complaint  is 
that  the  production  of  the  mortgage  made  by  one  of  the 
defendants,  which  covered  the  note  in  question,  ipso  facto 
was  a  discharge  of  the  note  as  against  all  the  defendants. 
That,  however,  clearly  is  not  so.  The  whole  three  parties 
to  this  record  are  joint  makers  of  both  notes,  and  the  evi- 
dence shews  that  Hereford  was  the  principal,  and  the  other 
two  defendants  were  sureties  for  him.  It  was  some  months 
after  the  notes  were  given  that  Murphy,  one  of  the  sureties, 
gave  a  mortgage  to  secure  further  the  notes  in  question,  as 
also  to  cover  further  goods  to  be  sold  to  Hereford.  The 
authorities  are  clear  that  the  mortgage  so  given  by  Murphy 
did  not  cause  the  joint  notes  of  the  three  to  merge  in  it.  I 
refer  to  White  v.  Cuyler  (6  T.  R.  176),  Drake  v.  Mitchell 
(3  East  251),  and  Bell  v.  Banks  (3  M.  &  Gr.  258).  This 
last  case  is  also  an  authority  to  shew  that  the  learned  Chief 
Justice  was  quite  right  in  rejecting  the  two  defendants 
against  whom  there  was  a  judgment  by  default,  when  they 
were  offered  as  witnesses. 

With  respect  to  the  facts  set  out  in  the  third  plea,  and 
those  proved  at  the  trial,  there  is  no  cause  for  finding  fault 
with  the  view  taken  of  the  case  at  nisi  prius.  It  appears  to 
me  the  defendants'  proper  course,  under  the  66th  section  of 
the  Common  Law  Procedure  Act,  is  to  move  the  court  to 
stay  proceedings ;  and  where  under  that  section  the  plaintiflf 
has  taken  his  judgment  against  defendants  who  have  not 
appeared  to  a  specially  indorsed  writ,  as  he  may  do,  and 
abandon  proceedings  against  another  who  does  appear,  that 
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fact  does  not  form  the  subject  matter  of  a  plea.  The  remedy 
given  to  a  plaintifif  in  cases  of  that  kind  is  the  creature  of 
the  statute,  and  in  d  case  like  the  present,  where  judgment 
is  obtained  by  default  against  two  out  of  three  joint  contrac- 
tors, if  the  third  could  set  up  by  way  of  plea  that  the  plain- 
tiff had  abandoned  his  case  against  him  by  reason  of  that 
judgment,  there  would,  in  the  event  of  the  defendant 
succeeding,  be  an  apparent  inconsistency  upon  the  record, 
for  the  rule  of  law  is,  that  failing  to  recover  against  one  of 
two  joint  contractors,  there  must  be  a  failure  against  both. 
It  is  true  it  may  be  answered  by  what  I  have  said  before, 
that  though  there  would  be  such  inconsistency  as  that  of  a 
judgment  against  one  for  a  joint  debt,  and  in  favour  of  the 
other,  that  such  was  the  effect  of  the  law  altering  the  rule 
and  giving  the  plaintiff  an  option  against  whom  to  proceed. 
We  must  bear  in  mind  that  the  exercise  of  this  option  is  a 
fact  to  take  place  after  the  action  has  been  commenced,  and 
does  not  form  a  ground  to  bar  the  cause  of  action  as  it  stood 
when  the  writ  was  sued  out.  It  seems  to  me  much  better  to 
hold  that  it  should  be  the  subject  matter  of  a  motion  to  stay 
proceedings,  than  to  incumber  a  record  with  an  issue,  not 
whether  a  debt  is  due  or  not,  but  whether  the  plaintiff  has 
or  not  elected  to  abandon  that  debt  as  against  some  or  one 
of  the  parties  upon  the  record.  In  the  present  case,  however, 
I  take  the  gist  of  the  plea  to  be  as  it  was  taken  at  the  trial, 
that  is,  whether  the  cause  of  action  was  satisfied  by  means  of 
the  judgment  and  execution  against  the  other  parties.  It  is 
clear  from  the  evidence  that  no  satisfaction  was  produced  of 
more  than  a  small  sum  of  <£9,  and  so  the  plea,  if  a  good  defence, 
was  not  proved.  I  have  great  doubts  whether  the  plea,  even 
if  true,  would  be  an  answer  to  the  action,  for  it  only  avers 
£50  to  have  been  made  of  the  goods,  and  that  for  the  residue 
the  sheriff  holds  goods  under  the  execution,  out  of  which  he 
can  make  the  remainder  of  the  debt. — See  Drake  v.  Mitchell 
(3  East  251.) 

McLean,  J.,  concurred. 

Rule  discharged. 
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The  Queen  v.  The  Grand  Trunk  Railway  Company. 

Indictment  against  raihvay  company  for  nuisance  in  ohstmciing  the  highway^ 
by  improper  construction  of  their  road  in  crossing  it — Conviction — 3Iotion 
for  judgment — Practice. 

Indictment  for  a  nuisance  to  a  public  highway,  between 
concessions  A.  &  B.,  in  the  township  of  Etobicoke,  in  the 
county  of  York. 

The  indictment  was  removed  into  this  court  by  certiorari^ 
and  after  an  ineffectual  attempt  at  arbitration,  it  was  tried 
upon  a  nisi prius  record,  before  Dra^jer,  C.  J.,  at  the  assizes 
held  in  Toronto,  in  October,  1857,  and  the  defendants  were 
found  guilty. 

The  nuisance  complained  of  was  that  the  defendants,  in 
taking  their  railway  across  the  highway  in  question,  had 
lowered  the  highway  at  the  point  of  intersection,  so  as  to 
make  it  inconvenient  and  dangerous,  especially  for  loaded 
teams  to  descend  upon  and  ascend  from  the  railway  track  in 
passing  along  the  highway  across  it,  and  that  the  danger 
was  much  increased  by  the  circumstance  that  the  railway 
came  upon  the  highway  from  a  deep  cutting,  which  made  it 
impossible  to  observe  the  approach  of  trains  at  a  distance,  or 
in  time  to  take  warning  before  crossing  the  track  of  the 
railway. 

In  Easter  Term,  1858,  nothing  having  been  done  towards 
abating  the  nuisance  complained  of,  as  the  prosecutors  had 
been  led  to  expect  there  would  be,  0.  S.  Patterson  moved 
for  judgment  upon  the  conviction,  Affidavits  were  filed  on 
the  part  of  the  prosecution ;  none  on  the  defendants'  part. 

Neither  of  the  defendants'  counsel,  nor  any  of  their  offi- 
cers^ were  in  court  when  judgment  was  moved. 

At  the  sittings  after  the  term  to  deliver  judgment,  Bohinson, 
C.  J.,  said : 

"I  do  not  think  we  can  properly,  under  the  Common 
Law  Procedure  Act,  sec.  316,  give  judgment  out  of  term  in 
a  matter  of  this  nature,  though  perhaps  we  might. 

"  Supposing  nothing  has  been  done,  we  should  in  the  general 
course  give  judgment  to  abate  the  nuisance,  and  inflict  a 
nominal  fine ;  but  qusere,  in  this  case  is  the  abatement  or 
prostration  spoken  of  in  the  books  applicable ;  there  is  nothing 
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here  to  pull  down;  and  can  the  nuisance  be  abated,  properly 
speaking,  otherwise  than  by  crossing  at  some  other  point ; 
and  should  not  the  prosecutors  have  proceeded  by  mandamus 
to  compel  the  company  to  carry  the  statute  into  effect,  by 
restoring  the  road  to  its  former  state  of  usefulness  ? 

"  It  may  be  that  the  company  not  having  done  it,  are  pro- 
perly held  to  be  guilty  of  nuisance,  though  authorised  to  lay 
the  track  across  the  road,  because,  if  they  have  not  performed 
the  conditions  on  which  the  authority  was  given  to  them, 
they  are  to  be  looked  upon  as  occupying  the  highway  without 
authority. 

"  The  defendants'  counsel  should  have  notice  that  judgment 
has  been  moved  for,  and  an  opportunity  of  filing  affidavits  or 
addressing  the  court." 

Afterwards,  in  Trinity  Term,  no  arrangement  having  been 
come  to  respecting  the  nuisance  complained  of,  Patterson 
again  asked  for  judgment.  Mr.  Bell^  solicitor  for  the  Grand 
Trunk  Railway  Company,  being  in  court,  and  having  re- 
ceived notice  that  judgment  would  be  moved  for,  said  he  had 
no  instructions ;  that  he  was  not  solicitor  for  this  part  of  the 
line,  (in  Etobicoke,)  but  at  Belleville ;  that  the  solicitor  here, 
Mr.  Qalt,  was  absent,  and  he  was  not  prepared  to  engage 
for  any  thing,  or  to  represent  the  company  in  the  matter. 

He  urged  that  the  prosecutors  and  the  company  should 
refer  to  some  competent  and  disinterested  engineer,  as  to 
what  was  reasonable  and  proper  to  be  done  for  obviating  the 
detriment  complained  of  to  the  highway,  and  that  this  convic- 
tion should  stand  as  it  was,  without  sentence  passed  upon  it, 
till  the  result  was  known. 

The  prosecutor's  counsel  did  not  object  to  this,  but  com- 
plained that  he  had  met  with  nothing  but  delay  in  his  efforts 
to  have  something  done,  and  that  the  company  would  give  no 
attention  to  it. 

It  was  intimated  that  there  was  some  difficulty  between 
the  company  and  their  contractors  in  regard  to  this  matter, 
and  that  this  had  induced  the  company  to  delay  taking  such 
steps  as  would  otherwise  be  proper. 

The  prosecutors  filed  affidavits,  the  defendants  filed  none. 

Those  on  the  part  of  the  prosecution  stated  various 
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attempts  made  to  procure  the  abatement  of  the  nuisance 
without  proceeding  to  extremities,  repeated  promises  on  the 
part  of  the  defendants,  but  nothing  done,  and  the  highway 
in  the  meantime  becoming  worse,  and  for  a  time  last  spring 
nearly  impassable.  And  that  the  costs  of  the  prosecution, 
including  disbursements,  amounted  to  £84  13s.  6d. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  is  very  like  Regina  v.  Scott  et  al.,  3  Q.  B.  543 ; 
see  also  Regina  v.  North  of  England  R.  W.  Co.,  9  Q.  B.  315. 

The  defendants  have  had  ample  notice  of  the  moving  for 
judgment,  and  opportunity  of  producing  affidavits  in  mitiga- 
tion :  they  shew  nothing,  and  apparently  take  no  trouble 
in  the  matter. 

The  proper  sentence  seems  to  be  that  they  should  pay  a 
fine,  and  that  the  nuisance  complained  of  be  abated. 

As  to  abating  the  nuisance,  there  may  be  great  prac- 
tical difficulties  in  the  way,  and  such  as,  if  the  parties 
had  in  a  proper  manner  laid  them  before  us,  might  have 
influenced  our  judgment,  but  we  are  left  to  conjecture  upon 
that  point.  Under  the  Railway  Law  in  Ireland  there  are 
commissioners,  who  on  behalf  of  the  public  would  have  had 
the  highway  restored  to  its  proper  state  at  the  expense  of 
the  company ;  and  in  England,  or  here,  another  course  was 
open  than  that  by  indictment,  namely,  by  moving  for  a  man- 
damus to  the  company  to  carry  the  statute  into  effect,  by 
restoring  the  highway  to  its  former  state  as  nearly  as  cir- 
cumstances will  permit ;  but  the  course  which  has  been  taken 
is  a  legal  course,  though  perhaps  not  the  most  convenient, 
and  we  must  give  effect  to  the  conviction. 

Our  judgment  is  that  defendants  pay  a  fine  to  the  Queen 
of  <£100,  and  that  the  nuisance  complained  of  be  abated. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar : — George  Palmer,  Robert  John  Wilson,  John 
McBride,  Nicol  Kingsmill,  Thomas  Wardlaw  Taylor. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"        Robert  Easton  Burns,  J. 


Wilson  v.  Kerr  et  al. 

Assignment  in  trust  for  creditors — Irr),proper  stipulations — Change  of  possession 
— Description  of  goods. 

"All  and  singular  the  stock  in  trade  of  the  said  W."  (the  assignor)  situate 
on  Ontario  street,  in  said  town  of  Stratford,  and  also  all  his  other  goods, 
chattels,  furniture,  &c."  Held,  an  insufficient  description  as  to  all  the 
goods. 

In  an  interpleader  issue  to  try  the  validity  of  an  assignment  in  trust  for 
creditors,  the  court  being  left  to  draw  the  same  inferences  as  a  jury, 

Held,  that  it  was  fraudulent  for  the  assignor  to  assign  on  the  understand- 
ing that  he  should  be  allowed  to  keep  possession  of  his  household  furniture. 

Held,  further,  that  the  assignment  was  also  fraudulent,  because  it  contained 
a  stipulation  that  no  creditors  should  share  except  those  executing  within 
forty  days,  and  a  release  in  full  on  condition  of  their  getting  the  dividend 
out  of  the  proceeds  of  the  goods  assigned,  with  a  proviso  that  the  surplus 
should  go  to  the  assignor. 

Held,  also,  that  the  facts  stated  below  did  not  shew  a  sufficient  change  of 
possession  to  dispense  with  filing. 

Interpleader.  The  plaintiff  claimed  under  an  assign- 
ment from  R.  D.  Wilson,  his  brother.  The  defendants 
were  execution  creditors  of  R.  D.  Wilson. 

The  assignor,  R.  D.  Wilson,  being  insolvent,  proposed  to 
some  of  his  creditors  to  make  an  assignment  to  them  for  the 
benefit  of  his  creditors  generally,  but  he  wanted  to  reserve 
to  himself  the  privilege  of  being  unmolested  in  the  possession 
of  his  household  furniture.    This  was  declined. 

He  then  made  an  assignment  to  his  brother,  the  plaintiff, 
who  lived  at  Hamilton,  sixty  or  seventy  miles  from  the  shop 
in  which  the  goods  were,  and  he  gave  as  a  reason  for  this, 
that  his  brother  would  be  more  anxious  to  make  the  most  of 
the  property.  His  brother  did  go  up  to  Stratford,  and 
stayed  two  or  three  days,  and  assisted  in  taking  stock,  and 
then  he  locked  up  the  building  and  returned  to  Hamilton, 
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leaving  the  key  in  the  possession  of  the  postmaster  at  Strat- 
ford, from  whom  it  seemed  to  have  got  into  the  possession 
of  R.  D.  Wilson,  who  had  constant  access  to  the  shop  by  a 
back  entrance,  though  the  street  door  was  kept  fastened. 

The  assignment  was  dated  13th  of  March,  1858.  It  was 
made  to  the  plaintiff,  in  trust  for  creditors  who  should  execute 
within  forty  days.  A  clause  of  release  by  creditors  execut- 
ing of  all  claim  beyond  what  the  dividends  might  produce  was 
contained  in  the  instrument,  and  the  surplus,  after  paying  out 
the  proceeds  rateably  to  the  creditors  who  should  execute,  was 
by  the  terms  of  the  trust  to  be  paid  over  to  the  assignor. 

The  property  intended  to  be  transferred  by  the  deed  was 
described  as  "  all  and  singular  the  stock  in  trade  of  the  said 
R.  D.  Wilson,  situate  on  Ontario  street,  in  said  town  of  Strat- 
ford, and  also  all  his  other  goods,  chattels,  furniture,  house- 
hold effects,  horses  and  cattle,  and  also  all  bonds,  bills, 
notes,  debts,  choses  in  action,  terms  of  years,  leases, 
securities  for  money." 

At  the  trial,  at  Stratford,  before  Hohinson,  C.  J.,  after 
all  the  evidence  had  been  given,  the  parties  agreed  that  it 
should  be  left  to  the  court  to  determine  whether  the  plaintiff 
was  entitled  to  succeed  in  regard  to  all  or  any  part  of  the 
property  claimed,  or  whether  a  nonsuit  should  be  entered. 

The  defendants  objected  on  the  trial,  that  the  goods  as- 
signed were  not  sufficiently  described,  and  especially  as  to 
the  household  furniture,  and  every  thing  besides  the  stock 
in  trade  ;  and  also  that  the  assignment  which  had  been  filed 
under  the  act  was  fraudulent,  because  there  was  no  such 
change  of  possession  as  could  make  it  valid. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  court  upon  the  evidence,  the  court  to  be  at  liberty  to 
draw  the  same  inferences  as  they  might  think  the  jury  should 
have  done. 

Martin,  for  the  plaintiff,  cited  Gildersleeve  v.  Corby  et  al., 
15  U.  C.  R.  153 ;  27  L.  J.  Ex.  378 ;  McPherson  v.  Reynolds, 
6  C.  P.  495  ;  Congreve  v.  Evetts,  10  Ex.  298  ;  Reeves  v.  Cap- 
per, 5  Ring.  N.  C.  136 ;  Flory  v.  Denny,  7  Ex.  584 ;  Gilder- 
sleeve V.  Ault,  16  U.  C.  R.  401. 

22  VOL,  XVII. 
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Burton.)  for  defendants,  cited  Short  v.  Ruttan,  12  U.  C. 
R.  79  ;  Olmstead  et  al.  v.  Smith  et  al.,  15  U.  C.  R.  421 ; 
Balkwell  v.  Beddome,  16  U.  C.  R.  206  ;  Harris  et  al.  v. 
Connnercial  Bank,  lb.  437. 

Robinson,  C.  J. — There  was  a  visible  change  in  this 
respect,  that  the  shop  was  no  longer  kept  open,  but  it  is 
hard  to  say  that  there  was  such  a  change  made  of  the 
custody  of  the  goods  from  the  hands  of  the  assignor  to  the 
hands  of  the  assignee  as  might  be  expected  to  follow  a 
hond  fide  transfer.  The  assignment  was  filed  according  to 
the  statute,  and  therefore  the  objection  as  to  possession  not 
being  changed  could  only  be  urged  as  constituting  a  badge 
of  fraud. 

.  Then,  further,  I  think  the  goods  were  not  sufficiently 
described  by  stating  them  to  be  situated  on  Ontario  street, 
without  saying  they  were  in  the  shop  or  on  the  premises  of 
the  assignor  situate  upon  that  street ;  and  as  to  any  thing 
but  the  stock  in  trade  there  really  was  no  description  at  all. 

It  was  fraudulent,  too,  I  think,  for  the  assignor  to  assign 
only  on  the  understanding  that  he  should  be  allowed  to  keep 
possession  of  his  household  furniture,  which  he  did  keep  and 
enjoy  just  as  before. 

In  my  opinion  it  was  also  fraudulent  by  reason  of  the 
stipulation  contained  in  the  assignment  that  no  creditors 
should  share  in  the  proceeds,  except  such  as  should  execute 
the  assignment  within  forty  days,  which  assignment  contained 
a  release  by  the  creditors  who  should  execute  of  all  the  debts 
in  full,  on  condition  of  their  getting  the  dividend  out  of  what 
the  efi'ects  might  produce,  and  a  provision  that  after  the 
executing  creditors  should  be  paid  their  dividend  any  sur- 
plus that  there  might  be  should  go  to  the  assignor. 

This  comes,  I  think,  within  the  principle  of  those  cases  in 
which  assignments  have  been  held  void  as  to  creditors,  who 
could  not  execute  without  coming  under  such  conditions  as 
would  subject  them  to  be  treated  as  partners  in  a  continued 
business,  proposed  by  the  deed  of  trust  to  be  carried  on  in 
order  to  the  better  winding  up  the  affiairs  of  the  estate.  It 


WILSON  V.  KERR  ET  AL. 


171 


is  an  attempt  to  coerce  the  creditors  to  come  under  a  disad- 
vantageous condition  at  the  peril  of  getting  nothing. 
In  my  opinion  a  nonsuit  should  be  entered. 

Burns,  J. — The  only  point  which  I  have  considered  is 
whether  in  describing  what  was  intended  to  pass  by  the 
deed  the  fourth  section  of  the  statute  20  Vic,  ch.  3,  has 
been  complied  with,  and  upon  that  I  think  the  plaintiff's 
case  fails. 

According  to  the  wording  of  the  deed  the  case  presents 
two  questions  ;  first,  with  respect  to  the  stock  in  trade,  and 
next,  with  respect  to  all  otlier  goods,  chattels,  fiirnitwe, 
liousehold  effects,  horses,  cattle,  and  also  all  bonds,  &c. 
The  latter  cannot  be  held  a  compliance  with  the  provision 
that  they  are  so  to  be  described,  that  the  same  may  be 
thereby  readily  and  easily  known  and  distinguished.  Where 
all  or  any  of  these  things  then  were,  or  were  to  be  found, 
the  deed  is  silent.  Of  course  it  could  not  be  expected  that 
every  chair  or  table  must  be  so  described  that  by  reading 
the  description  in  the  deed  a  person  could  go  and  identify 
them,  but  surely  the  legislature  meant  something  when  the 
enactment  was  made.  If  it  would  be  inconvenient  to  de- 
scribe each  article  or  each  set  of  articles,  either  as  to  num- 
bers or  quantities,  marks,  or  otherwise,  that  they  might  be 
known,  yet  a  description  by  locality  might  be  given  which 
would  enable  a  person  to  go  with  the  deed  in  his  hands  and 
point  out  the  goods  transferred.  No  one,  however,  on  read- 
ing this  deed,  could  possibly  say  any  of  these  other  things 
mentioned  could  either  be  readily  or  easily  known  or  distin- 
guished. Quoad  these  things  the  plaintiff's  case  must,  I 
think,  fail. 

Then  with  regard  to  the  stock  in  trade.  This  is  a  term 
very  well  known  in  bankruptcy  matters,  and  I  should  find 
no  fault  with  that  expression  if  we  had  further  information 
to  tell  us  what  it  was  that  was  assigned.  There  is  an 
attempt  in  this  to  give  information  as  to  locality,  but  it  is 
very  vague.  The  deed  simply  says,  the  stock  in  trade 
situate  on  Ontario  street,  in  the  town  of  Stratford.  What 
part  of  the  street  we  are  to  look  for  it  in  the  deed  does  not 
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tell  us.  Further,  we  are  not  informed  what  description  of 
stock  in  trade  it  is  ;  there  is  nothing  on  the  face  of  the  deed 
to  give  us  the  slightest  idea  whether  it  was  the  stock  in  trade 
of  a  dry  goods  dealer,  a  grocer,  a  distiller,  a  brewer,  or  of 
any  kind  of  business  which  the  assignors  carried  on.  The 
deed  is  singularly  silent  with  respect  to  any  information 
from  which  a  person  reading  it  might  even  draw  an  inference, 
except  that  the  assignor  is  described  himself  to  be  a  merchant. 
Without  that  term  used  in  describing  him  we  should  not  know 
what  he  was ;  but  will  that  do  from  which  to  draw  an  inference 
that  the  stock  in  trade  assigned  was  that  of  a  merchant  ?  It 
does  not  appear  to  me  that  would  be  a  compliance  with  the 
act  of  parliament.  The  term  merchant,  with  reference  to  the 
business  carried  on,  is  as  convertible  as  that  of  stock  in  trade. 
The  proper  definition  of  the  term  is  applicable  to  one  who 
traffics  or  carries  on  trade  with  foreign  countries,  as  an 
exporter  or  importer.  .  The  popular  usage  of  the  expression 
is  to  apply  it  to  any  trader,  or  one  who  deals  in  the  purchase 
of  goods.  There  are  wheat  merchants,  timber  merchants, 
lumber  merchants,  and  a  thousand  others,  as  well  as  a  dealer 
in  cottons,  calicoes,  and  what  not.  I  do  not  see  that  we  are 
helped  at  all  in  finding  out  what  the  stock  in  trade  was  by 
being  told  that  the  assignor  was  a  merchant.  To  be  sure 
we  discover  it  by  reference  to  the  evidence  ;  but  the  question 
is,  whether  this  information  should  not  exist  on  the  face  of 
the  deed.  The  statute  says  it  shall  contain  such  efficient 
and  full  description  thereof,  &c.  It  does  not  appear  to  me 
this  deed  does  contain  such  efficient  description  as  that  any  one 
can  possibly  say  what  the  stock  in  trade  was  that  was  trans- 
ferred. If  we  had  been  told  in  what  house  it  was,  or  on 
what  premises  the  same  might  be  found,  that  perhaps  might 
have  helped,  but  here  we  are  told  the  stock  in  trade  will  be 
found  on  the  street  in  Stratford.  To  take  this  literally  the 
public  would  have  the  opportunity  of  helping  itself,  or  the 
corporation  might  complain  of  a  nuisance.  I  think  we 
should  scarcely  look  for  the  goods  upon  the  street,  but  the 
parties  might  have  told  us  better  where  to  find  them. 
McLean,  J.,  concurred. 

Judgment  for  defendants. 


EADES  ET  AL.  V.  MAXWELL. 


173 


Eades  and  Bratt  v.  Maxwell. 

Presumption  of  deed — Evidence — Confession  given  hy  administratrix — Sale 
wider  it  of  testator^ s  land — Purchase  hy  her — Fi.  fa.  goods  not  shewn. 

Ejectment.  The  plaintiff  claimed  under  tlie  grandson  and  heir  at  law  of  the 
patentee,  Francis  Drouillard  ;  defendant  under  his  second  son,  Dennis,  to 
whom  it  was  alleged  that  he  had  conveyed.  The  patent  was  for  1200  acres, 
including  the  land  in  question.  The  heir  at  law,  who  conveyed  to  the 
plaintiflFs,  was  living  in  the  state  of  Michigan,  and  appeared  to  have 
believed  he  had  no  title  when  the  plaintiffs  purchased  from  him  there  his 
right  for  a  small  consideration.  For  the  defendant  it  was  proved  that  it 
was  always  understood  in  the  family  of  the  patentee  that  Dennis  owned 
this  land  :  that  Dennis  had  lent  his  father  money,  who  had  been  heard 
to  say  that  he  had  given  him  this  land  for  the  debt,  if  he  could  not  pay  : 
that  he  afterwards  said  he  could  not ;  and  he  and  Dennis  went  together 
to  the  land,  that  his  father  might  put  him  in  possession ;  and  on  their 
return  the  father  said  he  was  relieved  from  the  debt,  having  given  Dennis 
the  land  :  this  was  before  1812.  The  eldest  son  of  the  patentee  had 
never  set  up  any  claim,  knowing,  as  his  brother  swore,  that  Dennis 
owned  the  land.  Dennis  devised  this,  with  other  land,  among  his  chil- 
dren, who  by  partition  conveyed  it  to  one  of  them,  James,  who  afterwards 
devised  to  his  brother  Richard.  Richard  died,  and  his  land  was  sold 
under  a  judgment  obtained  against  Catharine,  his  wife,  on  a  confession 
given  by  her  as  his  administratrix,  and  was  purchased  by  her  at  the  sale, 
and  conveyed  to  defendant.  Catharine  and  her  second  husband,  M.,  first 
went  on  the  land  in  1836,  and  defendant  and  his  father  had  held  it  since. 
The  plaintiflFs  had  also  taken  a  conveyance  from  the  heirs  of  Dennis. 

Held,  Burns,  J.,  dissenting,  that  there  was  sufficient  evidence  to  leave  to  the 
jury  on  which  to  presume  a  conveyance  by  the  patentee  to  Dennis,  and  that 
having  found  for  defendant  their  verdict  should  not  bo  disturbed. 

Held,  also,  that  the  fact  of  Catharine  being  administratrix  could  not 
be  impeached,  so  long  as  the  letters  of  administration  granted  to  her 
remained  in  force.  That  she  could  legally  give  the  confession  she  did, 
and  purchase  under  the  judgment  obtained  on  it  against  herself,  though 
it  might  furnish  grounds  for  suspicion  of  fraud  ;  and  that  the  fact  that 
the  writ  against  lands  appeared  by  the  deed  to  have  issued  on  the  same 
day  as  that  against  goods  was  no  objection. 

Ejectment,  for  tlie  west  half  of  the  front  half  of  lot  No. 
11,  on  the  east  side  of  the  communication  road,  in  the  1st 
concession  of  Harwich.    Writ  dated  10th  of  March,  1858, 

At  the  trial,  at  Chatham,  before,  Robinson,  C.  J.,  it 
appeared  that  the  crown,  in  July,  1803,  made  a  patent  to 
Francis  Drouillard  for  1200  acres  of  land  in  Harwich,  of 
which  the  fifty  acres  claimed  in  this  action  was  part.  He 
had  several  sons,  of  whom  Solomon  was  the  eldest  and 
Dennis  the  next,  and  he  had  also  an  only  daughter,  who 
married  one  Jeanisse. 

The  patentee  died  just  after  the  war  with  America,  in 
1812,  having  made  a  will,  as  one  of  his  brothers^  Alexis 
Drouillard,  swore  he  understood,  by  which  he  left  all  his 
property  to  his  daughter,  Mrs.  Jeanisse.    No  such  will, 
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however,  was  produced  at  the  trial.  There  was  none  regis- 
tered, and  no  one  swore  that  he  had  ever  seen  the  will. 
According  to  the  report  in  the  family  of  any  such  document 
it  was  said  to  have  made  no  mention  of  this  land  in  Harwich. 

Solomon,  the  eldest  son,  died  intestate  soon  after  his  father, 
and  Jacques  Drouillard,  his  eldest  son  and  heir,  conveyed,  on 
the  2nd  of  November,  1857,  certain  lands  in  Harwich,  and 
other  lands,  to  these  plaintiffs,  for  ^GlOO,  in  all  eleven  lots 
of  land  in  the  townships  of  Harwich  and  Dover,  one  of  them 
being  the  lot  No.  11  mentioned  in  the  declaration. 

The  grantor  in  this  deed  swore  that  one  of  the  plaintiffs 
came  to  him  in  the  state  of  Michigan,  where  he  was  living, 
and  made  this  bargain  with  him.  He  had  heard  so  long  ago 
as  in  1837,  he  said,  that  he  had  a  claim  to  this  land,  and 
went  to  consult  a  lawyer  about  it,  who  told  him  that  he  had 
no  claim.  He  had  heard,  he  said,  that  his  grandfather,  the' 
patentee,  had  given  or  sold  some  of  his  land  in  Harwich  to 
his  son  Dennis  (the  witness's  uncle),  but  did  not  know  the 
truth  of  that,  or  how  much  had  been  sold  or  given  to  Dennis. 
He  swore  that  he  never  knew  till  lately  that  any  one  was  in 
possession  of  the  land  in  question. 

It  appeared  from  this  witness's  account  that  he  had  been 
long  satisfied  by  his  enquiries  that  he  had  no  title  to  the  land, 
and  for  all  that  appeared  had  no  thought  of  claiming  it ;  but 
that  the  plaintiffs  having  hunted  him  up  in  a  foreign  country, 
proposed  to  him  to  make  a  deed  to  them  for  a  consideration 
almost  nominal,  and  he  consented. 

It  was  sworn  by  Alexis  Drouillard,  a  son  of  the  patentee, 
that  when  the  eldest  son,  Solomon,  heard  of  his  father  having 
made  a  will  he  renounced  all  claim  in  favour  of  his  sister, 
Mrs.  Jeanisse,  the  patentee's  daughter,  to  whom  he  was 
understood  to  have  left  whatever  he  had  to  dispose  of. 
Where  this  will  was  (if  such  a  one  ever  was  executed)  was 
not  explained,  otherwise  than  by  Alexis,  his  son,  swearing 
that  the  family  of  the  patentee  "  had  it  among  them  but 
Alexis  swore  that  he  was  sure .  his  father  did  make  a  will, 
but  that  it  made  no  mention  of  this  land.  He  swore 
further,  that  before  Solomon  died  it  was  understood  in  the 
family  that  Dennis,  second  son  of  the  patentee,  owned  this 
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land,  or  rather  would  own  it  if  it  should  not  he  redeemed. 
He  could  not  swear  that  he  knew  that  a  deed  was  ever 
made  by  the  patentee  to  Dennis,  but  he  was  satisfied,  he 
said,  that  Dennis  would  not  have  taken  the  land  for  the  debt 
without  getting  a  deed  of  it. 

He  stated  that  Dennis  had  lent  his  father  money  to  build 
a  house,  and  that  he  heard  his  father  say  he  owed  Dennis 
XlOO,  and  had  given  him  this  land  for  the  debt,  if  he  could  not 
otherwise  pay  it,  and  that  he  afterwards  declared  he  could 
not  redeem  it :  that  the  patentee  and  his  son  Dennis  went 
down  in  consequence  together  to  see  the  land,  in  order  that 
the  former  might  put  the  latter  in  possession,  and  that  on 
their  return  the  patentee  said  that  he  was  now  relieved  from 
the  debt  he  had  owed  to  Dennis,  having  given  him  the  land. 
This  must  have  been  before  1812.  Alexis  Drouillard  swore 
further,  that  Solomon  never  set  up  any  claim  to  this  land  as 
heir  of  his  father,  and  that  he  knew,  as  they  all  did,  that 
his  brother  Dennis  owned  the  land. 

The  defendant,  besides  impeaching,  by  cross-examination 
of  the  plaintiffs'  witneses,  the  right  of  Solomon  or  his  son 
to  inherit  from  the  patentee,  on  account  of  the  alleged  con- 
veyance to  Dennis  by  the  patentee,  which  he  had  attempted 
to  prove,  brought  evidence  to  trace  a  title  down  from  Dennis 
to  the  defendant.  He  proved  that  Dennis  had  sons, 
Richard,  Dennis,  Alexander,  and  James,  and  a  daughter, 
Catharine ;  and  it  was  admitted  that  he  had  made  a  will, 
whereby  the  land  in  question  in  this  action  was  devised  by 
him  to  these  children  of  his,  and  that  on  the  30th  of  June, 
1834,  Richard,  Dennis,  Alexander  and  Catharine,  joined  in 
executing  a  conveyance  to  James,  their  brother  (son  of 
Dennis),  of  1000  acres,  including  the  land  in  question  in 
this  action.  This  deed  was  made,  as  its  recitals  shewed, 
upon  an  arrangement  among  the  devisees  of  Dennis  for 
partitioning  the  lands  devised  in  severalty  among  them, 
and  for  a  further  consideration  of  <£200  paid  by  James  to 
the  others.    It  was  registered  on  the  14th  of  July,  1834. 

James,  the  grantee  in  that  deed,  died  soon  after,  having 
first  made  his  will,  and  devised  the  lot  No.  11  mentioned  in 
the  declaration  to  his  brother  Richard  Drouillard. 
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Richard  Drouillard  afterwards  died,  and  on  the  23rd  of 
June,  1838,  a  judgment  was  obtained  in  this  court  at  the  suit 
of  Alexander  Chewett  against  Moses  Metis  and  Catharine 
Metis,  formerly  Drouillard,  administratrix  with  the  will 
.  annexed  of  her  husband,  Kichard  Drouillard,  for  X420  debt 
and  costs.  The  judgment  was  entered  on  a  confession  by 
the  defendant  of  a  debt  due  by  the  late  Richard  Drouillard 
in  his  life  time  to  the  plaintiff,  for  money  lent,  and  paid  and 
expended.  In  the  cognovit,  which  was  dated  the  5th  of 
February,  1835,  the  true  debt  was  stated  to  be  c£210. 

Richard  Drouillard,  on  the  8th  of  September,  1832,  made 
a  will,  whereby  he  directed  as  much  of  his  moveable  property 
to  be  sold  as  might  be  necessary  for  paying  his  debts  ;  "  and 
whatever  remains,"  he  proceeded  to  say,  "  I  bequeath  to  my 
beloved  wife  Catharine,  so  long  as  she  remains  a  widow,  and 
in  the  event  of  her  marrying  I  bequeath  all  my  property"  (of 
every)  "  name  or  nature  to  my  two  children,  Cora  and  Sarah 
Anne,  and  by  no  means  must  any  of  my  property  be  dis- 
posed of  but  for  the  purpose  of  paying  my  debts."  He 
then  named  his  brother  James  (who  was  then  living)  and  his 
brother  in  law,  Joseph  Monger,  his  executors. 

On  the  23rd  of  August,  1834,  Richard  Drouillard  made  a 
codicil  to  his  will,  appointing  his  brother  Alexander  and 
Alexis  Trudelle  executors,  instead  of  the  two  first  named, 
and  directing  that  his  third  daughter,  Elizabeth,  should 
have  an  equal  share  with  his  other  two  children  mentioned 
in  his  will. 

On  the  23rd  of  September,  1834,  administration  of  the 
will  and  codicil  annexed  was  granted  by  the  surrogate  court 
to  Catharine,  widow  of  the  deceased  Richard  Drouillard,  on 
her  petition  setting  forth  that  Alexander  Drouillard  had  died, 
and  that  Alexis  Trudelle  had  renounced. 

The  sheriff's  deed,  made  upon  the  sale  under  the  execution 
which  issued  upon  the  judgment,  recited  that  the  writ  against 
lands  was  tested  23rd  of  June,  1838,  which  was  the  day  the 
judgment  vfas  entered,  and  it  did  not  recite  smjfi.fa.  against 
goods,  nor  that  any  such  writ  was  returned.  It  stated  that 
under  the  fi.  fa.  against  lands  the  sheriff  had  sold  to 
Catharine  Drouillard,  widow,  for  £50  bid  for  the  same  at 
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public  auction,  the  front  half  of  lot  No.  11,  east  of  the  com- 
munication road,  in  the  township  of  Harwich,  100  acres, 
and  also  the  east  half  of  lot  No.  3  in  the  1st  concession  of 
Dover  west,  then  in  the  possession  of  Moses  Metis  and 
Catharine  Metis,  administratrix  as  aforesaid,  and  all  the 
estate  and  interest  which  the  said  Moses  Metis  and  Catharine 
Metis,  as  administratrix  as  aforesaid,  had  in  the  said  land. 
This  deed  was  dated  the  5th  of  October,  1839,  and  was 
registered  on  the  19th  of  May,  1840. 

It  was  proved  that  Catharine  Drouillard  (or  Metis)  conveyed 
the  west  half  of  the  west  half  of  the  lot  in  question  in  1840  to 
Thomas  Maxwell ;  and  on  the  29th  of  August,  1850,  Thomas 
Maxwell  devised  the  above  fifty  acres  to  his  son,  the  defendant. 

It  was  sworn  that  Metis  first  went  upon  this  tract  of  fifty 
acres  in  1836,  and  made  a  small  clearing  on  it.  The  widow, 
Catharine  Drouillard,  at  that  time  lived  with  Metis.  Then, 
in  September,  1837,  Thomas  Maxwell  came  on  the  land, 
and  lived  on  it  till  he  died  in  1850,  and  his  son,  this  defen- 
dant, from  thence  till  this  time  had  occupied  the  land.  It  was 
at  the  time  of  the  trial  nearly  all  cleared. 

Towards  the  end  of  the  case  a  grandson  of  the  patentee 
by  a  daughter  was  called,  and  swore  that  it  was  understood 
in  the  family  that  Francois,  the  patentee,  being  indebted  to 
Dennis,  sold  him  this  lot :  that  the  whole  family  so  under- 
stood :  that  it  was  always  known  to  be  his :  that  Dennis' 
title  had  always  been  admitted  in  the  family  ;  and  that  his 
belief  was  that  a  deed  had  been  made  of  the  1200  acres  to 
Dennis  by  his  father,  but  the  witness  could  not  say  that 
there  was  of  his  own  knowledge. 

It  was  admitted  by  defendant  upon  the  trial  that  Eichard 
Drouillard  had  three  daughters  only,  and  no  son ;  and  deeds 
were  produced  from  them  to  the  plaintiffs  in  this  action,  con- 
veying all  their  right  in  this  land  to  them. 

The  learned  Chief  Justice  directed  the  jury,  if  they  were 
satisfied  from  the  evidence  that  the  patentee  had  conveyed 
this  land  by  deed  to  his  son  Dennis,  to  find  for  the  defen- 
dant, in  order  that  their  conclusion  might  be  expressed 
upon  the  fact,  though  he  expressed  a  doubt  whether  the 
evidence  was  such  as  would  warrant  such  a  finding,  either 
on  the  principle  of  presuming  a  grant  or  otherwise. 
23  VOL.  XVII. 
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If  such  a  deed  were  made  to  Dennis,  there  was  still  the 
title  of  the  plaintiffs  under  thfe  conveyances  lately  obtained 
from  the  daughters  and  devisees  of  Richard,  the  son  of 
Dennis,  who  claimed  under  his  father  Dennis,  through  the  will 
of  Dennis,  and  the  deed  of  partition  made  by  his  brothers  and 
sisters  in  his  favour,  which  deed,  however,  could  have  no 
operation  if  the  sheriff 's  deed  under  the  sale  made  upon  the 
ji.  fa.  against  Richard's  lands  on  the  judgment  against  his 
administratrix  with  the  will  annexed  conveyed  to  the  widow 
and  administratrix,  as  highest  bidder  at  that  sale,  whatever 
estate  in  this  land  Richard  died  seised  of. 

The  jury  found  for  the  defendant. 

Prince  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiffs,  or  for  a  new  trial,  if  the  court  should  be  of 
opinion  that  there  was  not  evidence  sufficient  to  support  the 
presumption  of  a  conveyance  from  Francis  Drouillard  to  his 
son  Dennis,  or  that  the  sheriff's  sale  under  which  defendant 
claimed  was  for  any  cause  illegal,  so  that  defendant  could 
not  make  title  under  it. 

Christoplier  Eobinson  shewed  cause,  and  cited  Tay.  Ev. 
129  ;  McDonald  v.  Prentiss,  14  U.  C.  R.  79  ;  White  v. 
Myers,  10  U.  C.  R.  574  ;  Doe  Lyon  v.  Lege,  4  U.  0.  R. 
360  ;  Doe  Spafford  v.  Brown,  3  0.  S.  92  ;  Doe  Boulton  v. 
Fergusson,  5  U.  C.  R.  515. 

Phillpotts  (Prince  with  him),  contra,  cited  Doe  Fenwick 
V.  Reed,  5  B.  &  Al.  232  ;  Doe  Graham  v.  Scott,  11  East 
483 ;  Roe  dem.  Reade  v.  Reade,  8  T.  R.  122 ;  Doe  dem. 
Blackwell  v.  Plowman,  2  B.  &  Ad.  573  ;  Sug.  Y.  &  P. 
Vol.  IL  196. 

Robinson,  C.  J. — I  think  the  patentee  having,  before 
his  death  in  1812,  been  heard  to  acknowledge  that  he 
owed  his  son  Dennis  £100  for  money  advanced  to  him 
to  enable  him  to  build  his  house :  that  he  was  unable  to 
redeem  his  land  in  Harwich,  which  he  had  given  him  for 
such  debt,  and  had  therefore  gone  with  him  to  the  land  and 
put  him  in  possession,  he,  the  patentee,  having  held  the 
patent  for  some  years  before  that,  added  to  the  fact  that 
neither  his  heir  at  law  nor  any  one  claiming  under  him, 
ever  was  known  to  lay  claim  to  this  land,  nor  any  one  but 
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Dennis  and  his  descendants,  through  the  intervening  period 
of  forty-six  years  :  that  several  members  of  the  family,  and 
among  others  the  present  heirs  at  law,  stated  their  under- 
standing always  to  have  been  that  the  patentee  had  parted 
with  this  land  to  Dennis  :  that  one  of  the  patentee's  sons 
swore  that  he  believed  the  patentee  had  made  a  deed  of  the 
land  to  Dennis,  though  he  did  not  know  it,  and  that  the 
widow  of  Dennis'  son  and  devisee  has  lived  on  this  land 
from  1836  or  1837,  and  the  defendant  claiming  through  her 
undisturbed  to  this  time,  she  having  a  life  estate  devised  to 
her  in  Dennis'  property: — that  all  these  facts  were  sufficient, 
not  to  support  a  legal  presumption  of  a  deed,  but  sufficient 
to  allow  the  question  to  be  put  to  the  jury,  whether  they 
were  or  were  not  satisfied  that  a  conveyance  had  in  fact 
been  made  ;  and  that  the  jury  having  found  in  the  affirma- 
tive, we  are  not  bound  to  disturb  their  verdict,  though  the 
possession  alone  that  was  proved  in  the  case  might  not  be 
sufficient  to  have  warranted  the  finding  of  the  jury. 

It  is  a  circumstance  also  that  the  plaintiffs  themselves 
have  lately  taken  a  deed  from  the  heirs  of  Dennis,  meant,  no 
doubt,  only  to  strengthen  their  title  by  way  of  confirmation. 

If  the  title  of  Dennis  can  be  upheld  on  the  finding  of  the 
jury  (and  it  is  to  be  considered  whether  the  evidence  did  not 
shew  the  heirs  of  Francois  actually  dispossessed  by  an  unin- 
terrupted possession  being  held  continuously  against  them 
since  1836  or  1837,  when,  for  all  that  appears,  Solomon 
was  in  this  province  and  of  age)  it  comes  next  to  be  con- 
sidered that,  taking  Dennis  to  have  died  seised,  there  is  then 
a  contest  between  the  plaintiffs,  as  claiming  under  the  con- 
veyance from  the  devisees  of  Richard,  who  held  the  title 
derived  from  Dennis,  and  the  defendant  claiming  through 
the  sale  made  under  the  fi.  fa.  against  the  lands  of  Richard, 
issued  upon  the  judgment  inChewett  v.  Catharine  Drouillard, 
widow  and  administratrix  with  the  will  annexed  of  Richard 
Drouillard.  That  last  mentioned  title  is  prior  in  date  to 
the  conveyance  by  Richard's  daughters  to  the  plaintiff,  and 
will  prevail  unless  there  is  something  to  invalidate  it. 

Then  consider  the  objections  taken.— 1st.  That  the  admi- 
nistratrix, against  whom  the  judgment  is,  was  not  legally 
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administratrix,  though  administration  with  the  will  annexed 
had  been  committed  to  her-  by  the  proper  authority,  the 
surrogate  judge,  because  Richard,  her  husband,  had,  by  the 
codicil  to  his  will,  appointed  two  executors,  one  of  whom, 
however,  had  afterwards  died,  but  the  other  was  not  proved 
to  have  formally  renounced,  and  was  living. 

I  think  the  answer  to  this  is,  that  the  administratrix  must 
be  regarded  as  representing  the  testator  rightfully  until  the 
administration  granted  to  her  is  repealed,  and  that  the  surro- 
gate, in  his  letters  of  administration,  specially  recites  that 
Alexander  Trudelle,  the  surviving  executor  named  in  the 
will,  had  renounced. 

2ndly.  It  is  objected  that  the  writ  against  lands  issued 
irregularly  on  the  same  day  that  the  -fi,  fa.  against  goods 
issued.  That  objection  is  answered  by  the  judgment  in  this 
court  of  Doe  dem.  Spafford  v.  Brown  (3  0.  S.  92). 

Again,  it  is  objected  that  the  administratrix  could  not 
buy  under  the  judgment  against  herself  as  administratrix. 
But  I  cannot  say  that  she  could  not  confess  judgment  in  an 
action  brought  against  her  as  administratrix  ;  nor  that  on  a 
judgment  entered  under  the  confession  the  testator's  lands 
could  not  be  sold ;  nor  that  she  was  legally  disabled  from 
buying. 

All  these,  more  or  less,  furnished  grounds  of  suspicion, 
because  we  can  easily  see  how  the  judgment  and  execution 
could  be  perverted  to  the  prejudice  of  the  heir,  if  the  admi- 
nistratrix designed  to  defraud  him ;  but  all  this  is  not  ipso 
facto  fraudulent  in  the  view  of  a  court  of  law.  The  widow  in 
this  case  owned  a  life  estate  in  the  property,  and  had 
alienated  it,  and  in  fact  had  assumed  to  convey  in  fee.  She 
might  well,  in  order  to  confirm  the  title  which  she  had  given, 
bid  off  the  land  at  the  sale.  The  question  was  whether  she 
did  so  bond  fide,  and  without  any  fraud  practised. 

On  the  whole  my  opinion  is  that  the  verdict  for  the  defen- 
dant should  not  be  set  aside,  though,  as  I  have  stated,  I  have 
had  doubts  in  regard  to  more  than  one  of  the  questions  raised. 

Burns,  J.— Upon  a  careful  review  of  the  evidence  I  have 
arrived  at  the  conclusion  there  should  be  a  new  trial.  The 
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plaintifts  did  not  relj  upon  the  title  from  the  co-heiresses 
of  Richard  Drouillard  for  any  other  purpose  than  to  answer 
the  claim  set  up  by  the  defendants  deriving  title  from  the 
mdow  of  Richard,  and  the  judgment  against  her  as  admini- 
stratrix of  the  estate  of  her  deceased  husband.  This  may 
be  put  out  of  the  question,  and  the  plaintiffs'  title,  as  derived 
from  the  heir  at  law  of  the  patentee  of  the  crown,  be  con- 
sidered. 

It  seems  clear  enough  that  the  plaintiffs'  title  must  prevail, 
unless  the  patentee  did  convey  away  this  particular  lot.  No 
deed  from  him  or  conveyance  of  any  kind  is  proved  ever  to 
have  existed,  or  ever  said  to  have  been  executed.  That 
there  was  a  conveyance  rests  altogether  upon  opinion,  and 
the  belief  of  certain  members  of  the  family  of  what  they 
supposed  to  have  been  the  case.  The  patent  to  Francis 
Drouillard  issued  in  1803,  embracing  a  large  tract  of  land. 
He  died  shortly  after  1812,  leaving  Solomon,  his  eldest  son, 
living,  who  died  not  long  after.  The  plaintiffs  claim  from 
his  eldest  son.  It  appears  that  the  patentee  was  indebted 
to  his  second  son,  Dennis,  in  something  like  .£100,  for  money 
to  assist  in  building  a  house  on  some  other  land  not  forming 
any  part  of  the  grant  in  question,  and  it  is  assumed  that  to 
pay  and  discharge  that  debt  the  patentee  must  have  con- 
veyed the  land  in  question.  That  assumption  is  founded  on 
the  fact  proved,  that  the  two  went  away  to  look  at  land 
where  Francis  Drouillard's  grant,  consisting  of  1200  acres, 
was  situated,  and,  as  it  was  said,  for  the  old  man  to  put  the 
son  in  possession ;  and  when  they  returned  the  old  man 
said  he  was  now  discharged  of  his  debt ;  and  in  the  family 
it  was  understood  that  the  land  belonged  to  Dennis  and 
was  called  his.  From  this  it  was  sought  to  be  assumed 
that  the  patentee  Francis  had  conveyed  to  his  son,  but  no 
one  had  ever  seen  a  conveyance,  and  some  thought  that 
Dennis'  claim  was  not  by  a  conveyance,  but  under  a  will  of 
the  old  man.  Nor  could  any  one  say  whether  he  would  be 
entitled  to  the  whole  1200  acres,  or  only  a  portion  of  it. 
A  presumption  to  support  title  will  only  be  made  in  favour 
of  one  who  shews  a  beneficial  interest  in  that  to  which  he 
claims  title ;  and  in  the  case  of  a  presumption  which  must 
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have  the  effect  of  disinheriting  the  heir,  I  take  it  the  evi- 
dence should  be  such  as  to  leave  no  doubt  upon  the  mind 
as  to  the  existence  at  one  period  of  some  instrument 
which  would  have  the  effect  of  cutting  out  the  heir. 
With  regard  to  the  existence  of  a  debt  owing  by  Francis, 
the  father,  to  Dennis  the  son,  there  is  no  positive  testimony 
that  it  did  exist,  except  that  the  father  said  he  was  absolved 
from  it.  In  all  probability  he  did  owe  him,  but  whether  it 
was  necessary  to  give  the  whole  1200  acres  to  discharge  it 
is  not  said.  Whether  the  ,£100  mentioned  was  New  York 
or  Halifax  currency  is  not  stated,  and  we  know  that  the 
former  in  those  days  was  the  prevailing  mode  in  which  the 
people  of  the  country  reckoned  money,  and  whether  it  were 
$250  or  $400  might  make  a  difference  in  taking  the  whole 
tract  or  only  a  portion  of  it  to  satisfy.  There  is  no  evidence 
that  Dennis  ever  was  in  possession  of  any  part  of  the  tract. 
After  Dennis  died,  his  sons  and  a  daughter  joined  in  a  deed, 
dated  30th  of  June,.  1834,  and  thereby  made  partition  of 
lands,  and  this  particular  lot  is  thereby  proposed  to  be  con- 
veyed to  James  Drouillard,  son  of  Dennis.  On  the  11th  of 
August,  1834,  James  by  his  will  devised  it  to  his  brother 
Eichard.  It  appears  that  both  James  and  Richard  died 
before  the  year  1836 ;  and  we  find  in  that  year  that 
Richard's  widow,  Catharine,  with  her  second  husband. 
Metis,  were  in  possession,  and  that  they  in  some  way  trans- 
ferred to  the  defendant's  father,  Thomas  Maxwell,  who  went 
into  possession  in  1837,  and  he  continued  in  possession 
until  he  died.  Catharine  Metis  and  her  husband  joined  her 
in  giving  a  confession  of  judgment  in  1856,  she  doing  so 
as  administratrix  with  the  will  annexed  of  her  deceased 
husband  Richard  Drouillard.  It  appears  that  the  lands  were 
afterwards  sold  upon^the  judgment,  and  she,  by  the  name 
of  Catharine  Drouillald,  purchased  at  sheriff" s  sale,  and  the 
sheriff*,  on  the  the  5th  of  October,  1839,  executed  a  deed  to 
her.  Such  a  possession,  I  apprehend,  will  not  be  one  to 
which  a  presumption  would  attach  that  the  patentee  had 
conveyed  to  his  son  Dennis,  from  whom  Richard  derived 
his  claim,  or  would  be  sufficient  to  oust  the  claim  of  the 
heir  at  law.    It  does  not  appear  that  Richard  ever  was  in 
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possession.  So  far  as  the  facts  proved  disclose,  it  appears 
that  Catharine  and  her  husband  Metis  gave  the  confession 
of  judgment  a  year  before  they  took  possession  of  the  land  : 
that  they  transferred  to  the  defendant's  father  the  posses- 
sion a  year  afterwards,  and  before  any  execution  against 
lands  issued,  and  subsequently  conveyed  to  him  in  1840. 

I  do  not  think  this  is  a  case  for  any  presumption  to  be 
made  against  the  title  of  the  heir  at  law,  and  I  am  not 
satisfied  that  the  jury  should  find  on  this  evidence  that  a 
conveyance  had  been  executed  by  Francis  Drouillard  to  his 
son  Dennis ;  and  therefore  I  think  there  should  be  a  new 
trial,  in  order  that  better  evidence  may  be  obtained,  if  it 
can  be,  that  in  truth  the  patentee  did  part  with  the  land  to 
his  son  Dennis  by  something  more  than  mere  word  of  mouth, 
which  it  seems  to  me  is  all  that  the  present  evidence 
-    amounts  to. 

McLean,  J.,  concurred  in  opinion  with  the  Chief  Justice. 

Eule  discharged — Burns ^  J.,  dissenting. 


Maulson  v.  Topping  et  al. 

Assignment  in  trust  for  creditors — Provision  for  release — Effect  of  fi.  fa.  before 
execution  hy  creditors. 

An  assignment  for  tlie  benefit  of  creditors  is  fraudulent  as  against  non-exe- 
cuting creditors  if  it  exacts  a  release  in  full  from  those  who  execute. 

If  the  assignee  be  not  a  creditor,  such  assignment  is  void  as  against  an 
execution  coming  in.before  any  creditor  has  executed. 

Interpleader  issue,  to  determine  whether  goods  seized 
under  a  fi.  fa,  from  this  court  delivered  to  the  sheriff  on  the 
4th  of  June,  1858,  at  the  suit  of  the  defendants,  Topping 
kr  Brown,  against  Charles  Pollock,  were  at  that  time  the 
property  of  this  plaintiff,  Maulson,  as  against  the  said 
Topping  &  Brown.  " 

At  the  trial,  at  Toronto,  before  Dra^per^  C.  J,,  it  appeared 
that  the  plaintiffs  claimed  under  an  assignment  executed 
on  the  3rd  of  June,  1858,  to  the  plaintiff,  for  the  benefit  of 
Pollock's  creditors,  who  should  execute  within  one  month. 

It  purported  to  make  over  to  the  plaintiff  all  Pollock's 
stock  in  trade,  consisting  of  dry  goods  and  millinery  goods, 
situated  in  his  store  and  premises  in  Toronto,  described  in 
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the  assignment,  and  all  his  household  furniture  in  the  premi- 
ses above  the  store,  and  all  his  book  debts,  notes,  bonds,  and 
other  securities,  and  all  other  his  goods  and  chattels, 
in  trust  to  sell  the  same,  and  to  pay,  1st,  all  expenses 
of  the  trust.  2nd.  All  debts  in  full  not  exceeding  £25 
each.  3rd.  To  pay  salaries  and  wages  of  persons  employed 
in  winding  up  the  business,  or  such  as  were  then  due 
by  Pollock.  4th.  To  retain  to  the  assignee  five  per  cent, 
commission  for  his  services.  5th.  To  pay  rateably  Pollock's 
creditors  who  should  execute  within  one  month  from  the  date 
"  and  agree  to  accept  such  dividend  as  the  residue  of  the 
estate  will  yield,  in  full  of  their  respective  debts,  and  accor- 
ding to  the  amount  'thereof  respectively,"  and  to  pay  over 
the  surplus,  if  any,  to  the  assignor.  Pollock,  his  executors, 
administrators,  &c. 

With  a  proviso  that  if  any  creditor  of  Pollock  should 
neglect,  refuse,  or  decline  for  one  month  from  the  date  to 
execute  the  assignment,  or  to  accede  to  the  same,  he  should 
be  excluded  from  all  benefit  under  the  assignment.  And 
this  further  proviso,  "  that  the  several  creditors  coming  in 
and  executing  these  presents,  and  taking  benefit  under  the 
provisions  and  trusts  therein  contained,  do  respectively  agree 
to  accept  the  same  in  full  satisfaction  and  discharge  of  their 
respective  claims  and  demands  upon  and  against  the  said 
party  of  the  first  part,  and  do  hereby  respectively  release, 
discharge,  and  acquit  him  for  ever  of  and  from  the  same, 
and  every  part  thereof,  and  of  and  from  all  actions,  suits, 
demands,  and  claims  in  respect  thereof." 

The  assignment  was  executed  by  Pollock  and  the  plaintiff 
Maulson,  and  had  been  executed  by  three  creditors  only,  but 
was  not  executedby  any  creditor  till  after  the  execution  came. 
Maulson  was  not  himself  a  creditor. 

It  was  proved  ^that  the  assignment  was  executed  at  mid- 
night ;  that  the  plaintiff  and  Pollock  then  went  to  Pollock's 
house,  when  a  piece  of  goods  was  delivered  to  the  plaintiff, 
who  locked  up  the  premises  and  took  the  books  away,  and 
Pollock  and  his  people  left  the  house.  Pollock  had  gone  to 
an  attorney  to  get  the  assignment  prepared,  after  9  o'clock 
that  evening,  and  stated  to  him  that  he  had  given  a  cognovit 
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to  Topping  and  Brown  (these  defendants),  and  that  probably 
an  execution  would  issue  next  mornirg.  The  attorney  swore 
that  he  advised  Pollock  to  make  an  assignment  for  the 
benefit  of  all  his  creditors  ;  that  there  were  no  debts  much 
exceeding  Xi60  besides  those  to  Topping  and  Brown,  and  to 
one  McPherson. 

Pollock  was  also  examined  as  a  witness.  He  swore  that 
at  the  time  of  the  assignment  he  owed  Topping  and  Brown 
about  £'100,  aEd  ^800  or  £900  to  McPherson,  who  succeeded 
them  in  business ;  and  that  all  his  other  debts  did  not 
exceed  £160:  that  he  had  given  a  cognovit  to  Topping 
&  Brown  nearly  a  year  before  the  assignment,  and  they 
had  threatened  just  before  to  use  it  :  that  he  was 
endeavouring  to  come  to  an  arrangement  with  them, 
as  he  found  he  was  going  behind  in  business  :  that  they 
advised  him  to  make  an  assignment,  which  he  was  willing  to 
do,  provided  it  should  contain  a  release  to  him  of  the  debts 
of  the  parties  executing.  This  they  declined,  and  he  there- 
fore made  this  assignment,  with  a  provision  in  it  for  a  release, 
making  Maulson  his  trustee,  whom  he  did  not  before  know, 
even  by  sight.  He  admitted  that,  except  to  the  amount  of 
£150  or  £160  which  he  owed  to  others,  all  his  goods  had  been 
got  from  Topping  and  Brown  and  McPherson  ;  and  he  swore 
that  his  stock  in  trade  and  eifects  covered  by  the  assignment 
were  worth  about  £1,300,  and  his  book  debts,  also  assigned, 
were  worth  about  £250.  He  had  been  thirteen  months  in 
business  ;  had  left  his  books  with  Topping  and  Brown  to  shew 
how  his  affairs  stood,  and  was  to  have  returned  to  them  at 
3  o'clock  of  the  day  he  made  the  assignment,  but  went  to 
an  attorney  instead,  and  got  this  assignment  prepared  and 
executed  that  night.  He  sv/ore  that  he  thought  he  did  owe 
Topping  and  Brown  as  much  as  he  had  given  them  the  con- 
fession for. 

It  was  proved  by  another  witness  that  Pollock  had  taken 
his  books  to  Topping  and  Brown  in  order  that  they  might 
make  out  a  schedule,  with  a  view  to  his  making  an  assignment 
to  them,  and  that  an  assignment  was  actually  prepared  by 
an  attorney  on  the  31st  of  May,  with  Pollock's  knowledge 
and  consent,  and  a  time  was  fixed  for  its  execution  ;  but  it 
24  VOL.  XVII. 
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never  was  executed,  and,  as  Pollock  swore,  because  they 
objected  to  inserting  a  clause  for  release  in  full  by  tbe  credi- 
tors. 

The  learned  Chief  Justice  directed  the  jury  to  find  for  the 
plaintiffs  if  they  thought  that  Pollock  sought  only  in  good 
faith  to  provide  for  the  payment  of  the  debts  by  a  'pro  raid 
division  of  his  assets  among  his  creditors ;  but  that  he  had 
no  legal  right  to  insist  on  a  discharge,  and  therefore,  if  he 
made  this  assignment  in  order  to  enforce  a  discharge  in  full, 
and  so  to  deprive  Topping  and  Brown  of  a  portion  of  their 
debt,  and  to  get  into  his  own  hands  the  balance  that  might 
not  be  required  for  the  payment  of  those  creditors  who 
should  execute  the  indenture,  that  would  be  evidence  of  fraud, 
and  if  they  believed  it,  they  should  find  for  the  defendants. 

A  verdict  was  rendered  for  the  defendants. 

UcdeSj  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
law  and  evidence,  and  for  misdirection  in  charging  the  jury 
that  the  assignment  made  by  Pollock  to  the  plaintiff  ought 
to  be  held  void,  on  account  of  a  provision  contained  in  it 
that  the  creditors  who  executed  it  should  be  considered  as 
releasing  the  assignor  in  full,  and  taking  their  chance  of 
what  they  might  receive  under  the  trusts. 

Cameron,  Q.  C.  {McBride  with  him),  shewed  cause,  citing 
Siggers  v.  Evans,  5  E.  &  B.  36T. 

KoBiNSON,  C.  J. — As  to  the  merits,  upon  the  law  and 
evidence,  independently  of  any  strictly  legal  questions  that 
have  been  raised,  this  was  such  an  assignment  as  I  do  not 
think  the  jury  should  have  upheld.  We  have  here  a  debtor 
who  has  been  largely  supplied  with  goods  by  two  creditors, 
who  it  appears  were  his  main  support,  and  to  whom  he  owed 
upwards  of  £1,100,  executing  an  assignment  at  midnight  of 
all  his  effects  to  a  perfect  stranger,  under  pretence  of  pro- 
tecting his  other  creditors,  to  whom  he  owed  in  all  not  more 
than  £160 ;  and  he  did  this  avowedly  because  he  expected 
an  execution  the  next  morning  at  the  suit  of  the  creditors  to 
whom  he  was  legally  indebted,  and  indebted,  as  it  seems, 
for  the  goods  which  he  was  thus  putting  out  of  their  reach. 
He  had  confessed  judgment  a  year  before  to  these  same 
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creditors,  who  seem  not  to  have  been  pressing  upon  him 
with  any  severity.  He  left  them,  it  is  true,  an  option  to 
come  in  within  one  month  and  execute  an  assignment,  by 
the  terms  of  which,  if  they  had  executed  it,  they  must  have 
released  their  debt  in  full  on  the  condition  of  receiving  their 
dividend  out  of  what  all  the  property  assigned  might  produce. 

The  learned  Chief  Justice  of  the  Common  Pleas  told  the 
jury  that  such  an  assignment  was  in  his  opinion  fraudulent 
as  regarded  his  other  creditors,  and  we  have  in  another 
case  decided  this  term,  of  Wilson  v.  Kerr  et  al.  (a),  intimated 
our  acquiescence  in  that  view,  though  neither  in  that  case 
nor  in  this  was  it  necessary  to  determine  the  point,  on 
account  of  the  other  objections  to  which  the  assignment  in 
each  case  appeared  to  be  liable.  The  English  authorities 
are  not  express  upon  the  point  one  way  or  the  other,  though 
there  are  several  cases  in  which  assignments  containing 
such  releases  have  been  under  discussion  in  English  courts, 
and  have  been  upheld  against  other  objections,  without 
either  the  counsel  or  the  court  adverting  particularly  to  the 
clause  of  release.  (5) 

The  American  cases  are  conflicting.  In  some  states  as- 
signments have  been  held  void  as  against  non-executing 
creditors  on  account  of  a  release  being  exacted  from  those 
who  should  become  parties.  In  others  it  has  been  deter- 
mined not  to  be  a  fatal  objection  (c).  I  confess  I  think  that 
reason  is  altogether  in  favour  of  those  decisions  which  hold 
such  assignments  fraudulent  in  a  legal  sense,  if  it  be  correct 
to  hold,  as  has  been  repeatedly  held  in  England,  that  an 
assignment  by  an  insolvent  debtor  is  void  if  it  contains  pro- 
visions which  would  subject  creditors  executing  them  to  be 
liable  as  partners  in  a  business  which  the  trustees  were 
directed  or  authorised  by  the  assignees  to  carry  on,  in  order 
to  wind  up  the  affairs  of  the  estate  more  advantageously. 
But  however  we  might  determine  this  upon  fuller  discussion 
in  any  case  which  turned  exclusively  upon  that  question,  we 
think  it  clear  that  in  this  case  the  execution  was  entitled  to 


(a)  Ante,  page  168.  (b)  See  Holmes  v.  Love,  3  B.  &  C.  244  ;  Jackson  v. 
Lomas,  4  T.  R.  166  ;  Owen  v.  Body,  5  A.  &  E.  28;  Rex.  v.  Watson,  3  Price 
6,  (c)  See  Ramsdell  v.  Sigerson,  2  Gilm.  78  ;  Howell  v.  Edgar,  3  Scam.  417 ; 
Kinne's  Law  Compendium,  IIL  49. 
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prevail,  upon  the  authority  of  the  case  of  Harlan d  v.  Binks 
(15  Q.  B.  713),  and  Siggers  v.  Evans  (5  E.  &  B.  367),  for 
here  it  is  not  pretended  that  any  creditor  had  executed  the 
deed  before  the  sheriff  came  with  the  execution  ;  and  Maulson, 
the  assignee,  was  not  himself  a  creditor,  nor  had  any  thing 
.taken  place  that  appeared  in  evidence  by  which  the  relation 
of  trustee  and  cesti  que  trust  can  be  said  to  have  been 
created  before  the  sheriff  seized.  The  assignment,  there- 
fore, stood  at  that  time  as  a  mere  voluntary  arrangement 
made  by  Pollock  for  his  own  convenience,  and  was  still 
revocable  by  him  at  pleasure,  and  consequently  void  against 
a  subsequent  purchaser  for  value,  or  an  execution  creditor. 

I  am  of  opinion  that  the  rule  for  a  new  trial  must  be 
discharged. 

Burns,  J. — This  case  may  be  said  to  resolve  itself  into 
two  points,  first,  the  one  stated  by  the  Chief  Justice  of  the 
Common  Pleas  at  the  trial,  that  the  assignor  had  no  right 
to  stipulate,  in  making  an  assignment  for  the  benefit  of  cre- 
ditors, that  they  should,  upon  their  taking  such  assignment, 
release  him  from  other  liability,  and  in  case  of  their  not 
doing  so,  the  proportion  of  the  dividends  which  would  be 
due  to  such  creditors  as  should  not  sign  the  deed  should  be 
paid  to  the  assignor  ;  and,  secondly,  the  one  taken  in  answer- 
ing the  plaintiif 's  application  for  a  new  trial,  namely,  that 
in  this  instance  the  assignee  himself  took  no  beneficial  inter- 
est in  the  property  assigned,  and  until  creditors  assented  to 
the  deed  it  was  revocable,  and  the  execution  of  the  defend- 
ants being  placed  in  the  hands  of  the  sheriff  before  any 
creditors  could  assent,  the  assignment  could  not  cut  out  the 
execution. 

I  entirely  agree  with  the  view  of  the  Chief  Justice  of  the 
Common  Pleas,  that  a  person  who  is  making  an  assignment 
for  the  benefit  of  creditors  has  no  right  to  dictate  termsi  to 
them  whereby  he  is  to  derive  a  benefit  or  advantage  to  him- 
self. He  may  make  an  assignment  for  the  payment  of  some 
creditors,  to  the  exclusion  of  others,  provided  that  the  pro- 
perty assigned  is  not  more  than  sufiicient  to  pay  those  cre- 
ditors. He  may  also  prefer  some  creditors  to  be  paid  their 
debts  in  full  to  other  creditors.    In  all  these  cases  the  ques- 


MAULSON  V.  TOPPING  ET  AL. 


189 


tion  always  is,  whether  in  point  of  fact  the  debtor  has  hon- 
estly surrendered  his  property  for  the  benefit  of  creditors 
and  payment  of  the  debts  of  the  assignor  as  specified ;  but  if 
there  be  any  secret  trust,  benefit  or  advantage  to  be  derived 
from  it  by  the  debtor,  then  the  transaction  is  fraudulent  as 
against  those  creditors  who  do  not  agree  to  it.  Here  it 
seems  the  assignor,  independent  of  the  debt  due  the  defend- 
ants, owed  very  little  in  comparison  to  the  value  of  the  goods,  - 
and  the  object,  therefore,  was  manifest,  to  compel  the  de- 
fendant to  take  the  goods  and  release  the  assignor  from  the 
debt.  A  great  benefit  and  advantage  was  thereby  to  be 
gained  by  the  debtor,  if  the  defendant  accepted  that  assign- 
ment. It  would  seem  that  the  debts  which  the  assignor 
owed,  independent  of  that  due  the  defendant,  were  so  small, 
that  it  would  never  do  to  leave  the  proceeds  in  the  hands  of 
the  assignee  beyond  the  dividends  on  those  small  demands, 
and  therefore  the  deed  provides  for  payment  to  the  debtor 
of  the  dividends  or  proceeds  of  the  stock  of  all  those  credi- 
tors who  refuse  to  sign  the  deed.  These  are  advantages  to 
be  derived  by  the  assignor  that  I  do  not  think  he  has  any 
right  to  stipulate  for,  and  when  he  does  stipulate  for  such 
advantages,  I  think  that  should  be  treated  as  a  badge  of 
fraud,  and  therefore  quite  agree  with  the  direction  given  to 
the  jury  upon  that  point. 

The  second  point  seems  to  me  to  admit  of  no  doubt,  since 
the  decision  of  Siggers  v.  Evans  (5  E.  &  B.  367.)  The  plain 
tiff  in  this  case  was  not  a  creditor  of  the  assignor,  and  had 
no  interest  whatever  in  the  debtor  making  an  assignment  of 
his  stock-in-trade.  In  the  previous  cases  it  seems  there  was 
from  time  to  time  a  difference  of  opinion,  whether  there 
should  be  an  actual  assent  of  some  creditor,  by  his  signing 
the  deed,  or  whether  the  communication  to  the  creditor 
would  not  be  sufiicient  to  sustain  the  assignment.  It  is  not 
necessary  to  go  into  that  point  in  the  present  instance. 
The  evidence  shews  clearly  that  the  plaintiff,  up  to  the  mo- 
ment of  the  execution  coming  into  the  hands  of  the  sheriff, 
and  a  levy  made,  stood  in  the  mere  light  of  a  mandatory, 
and  up  to  the  very  moment  the  sheriff  entered,  the  assign- 
ment could  be  looked  on  in  no  other  light  than  that  of  a 


190        queen's  bench,  MICHAELMAS  term,  22  VIC. 


voluntary  transfer,  the  trust  property  to  be  applied  for  the 
benefit  of  the  volunteer,  and  therefore  revocable  by  the 
execution  taking  precedence.  The  execution  creditor  does 
not  seek  to  disturb  the  order  of  payment  of  the  debts  of  the 
debtor,  for  as  not  one  creditor  had  signified  his  assent  to  be 
paid  as  provided  for,  there  was  as  yet  no  order  of  payment 
of  the  debtor's  debts  established.  The  case,  therefore,  is  as 
free  from  any  of  the  diflSculties  arising  from  difference  of 
opinion  as  to  the  time  when  creditors  may  be  said  to  have 
assented  as  a  case  well  can  be.  I  think  the  rule  for  a  new 
trial  must  be  discharged. 
McLean^  J.,  concurred. 

Rule  discharged. 


Mann  and  Hobson  v.  The  Western  Assurance  Com- 
pany. 

Insurance— Notice,  certificate,  and  affi,davit  of  loss. 

One  of  the  conditions  in  a  policy  required  that  the  assured  should  **give 
immediate  notice  of  any  loss  or  damage  by  fire,  within  fourteen  days,  to 
the  agent  of  the  Company,"  and  as  soon  after  as  possible  should  deliver 
in  a  particular  account  of  such  loss  or  damage,  signed  -with  their  own 
hands  and  verified  by  their  oath  or  affirmation,  and  should  also  declare 
on  oath  or  affirmation  ^"  *  in  what  manner  the  buildings  were  occu- 
pied at  the  loss,  and  who  were  the  occupants.  That  they  should  also 
produce  a  certificate  under  the  hand  and  seal  of  a  magistrate  most  con- 
tiguous to  the  place  of  the  fire,  that  he  had  examined  the  circumstances, 
and  believed  the  claimant  had  without  fraud  sustained  loss  to  the 
amount  which  the  magistrate  should  certify ;  and  until  such  proofs, 
declarations  and  certificates  were  produced,  the  loss  should  not  be  paya- 
ble. 

A  fire  occurred  on  the  3rd  of  July ;  on  the  7th,  one  of  the  plaintiffs  signed 
a  written  notice  to  defendants  (set  out  below),  stating  the  destruction  of 
the  mill :  that  its  whole  value  was  $2,400,  and  that  there  was  no  other 
insurance ;  at  the  foot  of  which  was  a  certificate,  under  the  hand  and 
seal  of  a  J.  P.,  stating  that  he  had  examined  •  several  persons  on  oath  in 
the  matter,  &c.,  and  that  he  believed  the  assured  had,  without  fraud, 
sustained  loss  by  the  fire  "  to  the  amount  of  his  insurance  and  over." 

On  the  10th,  one  of  the  plaintiffs  received  a  note  from  defendants'  agen-t, 
to  say  that  the  papers  sent  were  not  in  compliance  with  the  policy;  and 
on  the  20th,  the  following  notice  was  sent  to  him,  signed  by  the  plain- 
tiffs:— "Gentlemen, — We  hereby  notif7  you  that  a  fire  occurred  on  our 
premises,  on  the  night  of  the  3rd  of  July,  by  which  the  following  pro- 
perty was  destroyed :  to  wit,  a  saw-mill,  whole  value  $2,400.  We  have 
not  had  any  other  insurance  effected  on  said  saw-mill.  The  above-named 
sum  is  the  whole  value  of  the  subject  insured.  The  property  is  owned 
by  us.  The  building  was  used  as  a  saw-mill  only,"  &c.,  (adding  a 
short  statement  of  the  circumstances  attending  the  fire  )  At  the  foot 
was  written,  "Sworn  and  affirmed  before  me,  at  Gait,  this  14th  of  July, 
1858.    (Signed.)    Theophilus  Sampson,  J.  P.  ;"  and  underneath  the 
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lame  justice  certified  that  he  had  made  enquiries,  and  believed  the  facts 
set  forth,  and  that  the  plaintiffs  had,  without  fraud,  sustained  loss  to  the 
amount  therein  mentioned.    This  was  not  under  his  seal. 

The  defendants,  by  their  plea,  denied  the  loss,  in  the  usual  form,  and  under 
it  desired  to  shew  that  the  building  had  been  designedly  set  fire  to.  Held^ 
that  this  evidence  was  rightlj^  rejected,  and  that  an  application  to  add 
such  a  plea  at  the  trial  was  pro£erly  refused. 

Held,  also,  McLean,  J.,  dissBnTing,  that  the  plaintiffs  could  not  recover,  for 
the  condition  of  the  policy  above  mentioned  had  not  been  complied  with. 

As  to  the  particular  objections  taken, — 

Held,  1.  That  the  certificate  and  affidavit  were  in  time;  and  that  it  was 
unnecessary  that  the  notice  or  affidavit  should  be  given  or  made  by  all 
the  owners  of  the  property  insured,  Semble,  that  a  notice  given  within 
fourteen  days  would  be  sufficient. 

Per  Robinson,  C.  J.,  that  the  paper  sent  on  the  20th  was  insufficient,  for 
it  could  not  be  treated  as  an  affidavit  of  the  truth  of  the  statements  as 
to  the  loss,  or  of  any  thing  more  than  that  the  notice  was  given.  Burns^ 
J.,  dubitante ;  but  held,  that  the  omission  to  state  what  persons  occupied 
the  building  at  the  time  of  the  loss  was  fatal. 

3.  Semble,  that  the  defect  in  the  jurat,  injiotjiatiag  which  of  the  plaintiffs 
were  sworn  and  which  affirmed,  "would  nothave  been  fatal. 

4.  That  both  certificates'  w  ere  insufficient,  for  not  stating  specifically  the 
amount  of  the  loss  ;  and  the  second  certificate  for  want  of  a  seal. « 

Action  on  a  policy  of  insurance  against  fire,  on  a  saw- 
mill, for  .£250. 

On  the  3rd  of  July  the  saw-mill  was  totally  destroyed  by 
fire. 

The  plaintiffs  averred  in  their  declaration  that  they  had 
complied  with  the  conditions  of  the  policy,  in  regard  to  giv- 
ing notice  and  proof  of  the  loss,  and  all  other  conditions. 

The  defendants  pleaded,  among  other  pleas,  that  the 
plaintiffs  had  not  produced  to  them  the  proofs,  declarations 
and  certificates  recpired  by  the  ninth  condition  indorsed 
upon  the  said  policy  of  assurance,  without  which  proofs, 
declarations  and  certificates,  the  said  loss,  if  any  there  be 
to  the  said  plaintiffs,  was  not  payable  by  the  defendants." 

The  plaintiffs  joined  issue  upon  that  plea. 

The  ninth  condition  in  the  policy  required  that  all  persons 
assured  "  are  to  give  immediate  notice  of  any  loss  or  dam- 
age by  fire,  within  fourteen  days,  to  the  agent  of  the  Com- 
pany, should  there  be  one  in  the  neighbourhood,  &c.,  and  as 
soon  after  as  possible  are  to  deliver  in  a  particular  account  of 
such  loss  or  damage,  signed  with  their  own  hands,  and  veri- 
fied by  their  oath  or  affirmation  :  that  they  shall  also  declare 
on  oath  or  affirmation  whether  any  and  what  other  assur- 
ance has  been  made  on  the  same  property ;  what  was  the 
whole  value  of  the  subject  assured,  and  what  their  interest 
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therein  ;  in  what  general  manner,  as  to  trade,  manufactory, 
merchandize,  or  otherwise,^  the  building  assured  and  the 
several  parts  thereof  were  occupied  at  the  time  of  the  loss, 
and  who  were  the  occupants  of  such  building,  and  when  and 
how  the  fire  originated,  so  far  as  they  know  or  believe. 
They  shall  also  produce  a  certifFcate  under  the  hand  and 
seal  of  a  magistrate,  or  notary  public,  most  contiguous  to 
the  place  of  the  fire,  and  not  concerned  in  the  loss,  stating 
that  he  has  examined  the  circumstances  attending  the  fire, 
loss,  or  damage  alleged,  and  that  he  is  acquainted  with  the 
character  and  circumstances  of  the  claimant,  and  verily  be- 
lieves that  he,  she,  or  they,  have  by  misfortune,  and  without 
fraud  or  evil  practice,  sustained  loss  and  damage  in  the  sub- 
ject assured,  to  the  amount  which  the  magistrate  shall  cer- 
tify. And  until  such  proofs,  declarations,  and  certificates 
are  produced,  the  loss  shall  not  be  payable." 

The  fire  having  occurred  on  the  3rd  of  July,  1858,  on 
the  7th  of  July,  Mann,  one  of  the  plaintiffs,  signed  a  notice 
addressed  to  the  defendants,  in  these  words,  "  I  hereby  beg 
to  notify  you  that  a  fire  occurred  on  my  premises  on  the 
night  of  Saturday  the  3rd  of  July,  which  destroyed  the  saw- 
mill insured  in  your  ofiice.  The  wood-work  of  the  mill  is 
almost  a  complete  ruin.  Its  whole  value  is  estimated  at 
2,400  dollars.  No  other  insurance.  (Signed.)  Frederick 
Mann." 

At  the  foot  of  this  was  a  certificate,  signed  and  sealed  by 
Theophilus  Sampson,  J.  P.,  which  was  in  these  words,  "  I, 
Theophilus  Sampson,  of  the  town  of  Gait,  having  examined 
several  parties  on  oath  in  the  above  case,  between  the  West- 
ern Insurance  Company  and  Frederick  Mann,  which  will  be 
found  in  another  copy  delivered  to  Louis  Dasseaur,  your 
agent  in  Gait ;  and,  further,  I  have  to  say  that  I  am  not 
concerned  in  the  said  loss  in  anyway ;  that  I  am  not  related 
to  the  insured ;  that  I  am  well  acquainted  with  the  character 
of  the  insured,  and  consider  it  good,  and  from  what  I  can 
learn  regarding  his  circumstances  I  consider  him  solvent ; 
and  that  I  believe  that  he  by  misfortune,  and  without  fraud 
or  evil  practice,  hath  sustained  by  such  fire  loss  and  damage, 
to  the  amount  of  his  insurance  and  over.    Given  under  my 
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hand  and  seal,  this  ninth  day  of  July,  1858,  at  Gait,  in  the 
county  of  Waterloo.  (Signed,)  Theophilus  Sampson,  J. 
P."    [L.  S.] 

On  the  10th  of  July,  1858,  Mann  received  a  note  from 
the  agency  office  of  the  defendants  in  Gait,  near  which  the 
mill  was,  in  these  words,  In  order  that  you  may  avail 
yourself  of  the  advantage  of  your  policy,  if  entitled  to  the 
same,  I  beg  to  notif}^  you  that  the  papers  received  by  Mr. 
Dasseaur,  insurance  agent,  addressed  to  him  through  the 
post-office,  Gait,  are  not  in  compliance  with  the  conditions  of 
your  policy.  You  will  therefore  govern  yourself  accordingly." 

On  the  20th  of  July  the  ncent  of  defendants  at  Gait 
received  the  following  notice,  signed  by  both  the  plaintiffs  : 

"  Gentlemen, — We  hereby  notify  you  that  a  fire  occurred 
on  our  premises,  on  the  night  of  Saturday,  the  3rd  of  July, 
by  which  the  following  property  was  destroyed  :  to  wit,  a 
saw-mill,  whole  value  2,400  dollars.  We  have  not  had  any 
other  insurance  effected  on  said  saw-mill.  The  above-named 
sum  is  the  whole  value  of  the  subject  insured.  The  property 
is  owned  by  us.  The  building  was  used  as  a  saw-mill  only. 
The  fire  was  first  observed  between  eleven  and  twelve  o'clock 
on  the  night  in  question,  and  when  first  seen  flames  were 
issuing  from  the  roof  of  the  building.  The  above  is  a  cor- 
rect statement  of  the  matter,  so  far  as  we  know  and  believe. 
(Signed.)    Frederick  Mann,  Benjamin  Hobson." 

At  the  foot  was  written,  "  Sworn  and  affirmed  before  me, 
at  Gait,  the  14th  day  of  July,  1858.  (Signed.)  Theophilus 
Sampson,  J.  P." 

And  underneath  this  was  written,  "  I,  Theophilus  Samp- 
son, the  aforesaid  justice  of  the  peace,  do  certify  that  I  am 
not  concerned  in  the  loss  of  Mann  and  Hobson,  as  a  credi- 
tor (or  otherwise),  or  related  to  the  said  Mann  and  Hobsun  ; 
that  I  am  acquainted  with  the  character  and  circumstances 
of  said  Mann  and  Hobson,  and  have  made  diligent  enquiries 
as  to  the  facts  set  forth  in  their  statements,  and  verily  be- 
lieve that  they  really,  and  by  misfortune,  and  without  fraud 
or  evil  practice,  have  sustained  by  such  fire  loss  and  damage 
to  the  amount  therein  mentioned.  (Signed.)  Theophilus 
Sampson,  J.  P."    (But  without  any  seal.) 
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This  latter  notice,  affidavit,  and  certificate,  appeared  to 
have  been  received  by  the  agent  on  the  20th  of  July. 

There  was  a  plea  traversing  the  alleged  loss  in  the  usual 
terms  :  "  The  defendants  say  that  the  said  property  by  the 
defendants  insured  was  not,  nor  was  any  part  thereof, 
burnt,  consumed,  or  destroyed  by  fire  as  alleged,  nor  did  the 
said  fire  or  loss  happen  in  manner  and  form  as  alleged." 

At  the  trial,  at  Berlin,  before  Robinson,  C.  J.,  the  de- 
fendants desired  to  give  evidence,  under  that  plea,  that  the 
building  had  been  designedly  and  fraudulently  set  fire  to  by 
the  said  plaintiffs  ;  but  the  learned  Chief  Justice  rejected  it, 
and  declined  to  allow  the  defendants,  during  the  trial,  to  put 
such  a  plea  upon  the  record. 

The  defendants'  counsel  oifered  the  plaintiffs  to  waive 
objections  which  he  had  taken  to  the  sufficiency  of  the  notice 
and  proofs  of  the  fire,  if  the  plaintiffs  would  consent  to  the 
addition  of  the  plea,  but  that  was  declined. 

The  defendants'  counsel  then  objected  to  the  sufficiency  of 
the  evidence  to  prove  a  compliance  by  the  plaintiffs  with  the 
ninth  condition  of  the  policy,  because  the  magistrate's  cer- 
tificate was  not  under  his  seal,  and  though  the  certificate 
sent  with  the  first  notice  was  under  seal,  yet  that  did  not 
state  all  that  was  necessary,  and  there  was  no  affidavit  ac- 
companying that  first  notice.  And  that  the  affidavit  sent 
with  the  second  notice  was  insufficient,  it  being  stated  to 
have  been  sworn  and  affirmed,"  and  it  was  not  stated  that 
the  parties  were  severally  sworn,  or  both  sworn,  or  which  was 
sworn  and  which  affirmed ;  nor  that  the  justice  certifying 
was  the  nearest  justice,  nor  that  he  was  a  justice  residing 
vfithin  the  jurisdiction.  That  the  first  notice  was  signed  by 
only  one  of  the  assured,  and  the  property  was  spoken  of  as  his, 
whereas  it  was  insured  by  two  persons,  and  belonged  to  two. 

The  learned  Chief  Justice  overruled  these  objections  at 
the  trial,  leaving  them  to  be  renewed  in  term. 

J.  Duggan,  for  defendants,  moved  for  a  new  trial,  on  the 
grounds  that  they  were  taken  by  surprise,  by  not  being 
allowed  under  the  pleadings  to  go  into  evidence  that  the 
fire  was  wilfully  set  to  the  building  by  the  plaintiffs  or  by 
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their  procurement ;  for  the  rejection  of  evidence,  and  for 
the  verdict  being  contrary  to  law  and  evidence.  On  the 
argument  he  abandoned  that  portion  of  the  rule  which 
referred  to  misdirection,  but  contended  that  the  plaintiifs 
had  not  furnished  sufficient  proof  of  loss,  as  required  by 
the  terms  of  the  policy,  to  entitle  them  to  recover.  He 
objected  that  the  first  notice,  dated  7th  of  July,  was  insuffi- 
cient, being  signed  only  by  one  of  the  plaintiffs,  and  the 
loss  being  therein  referred  to  as  his  loss,  and  not  as  the 
loss  of  himself  and  Hobson,  and  no  affidavit  accompanying 
it ;  and  as  to  the  second  notice,  dated  14th  of  July,  and 
marked  on  the  back  as  having  been  received  on  the  20th, 
it  was  contended  that  was  too  late,  not  being  within  fourteen 
days,  as  required  by  the  condition  of  the  policy ;  and  the  ob- 
jection was  again  renewed  as  to  the  informality  of  the  jurat. 
He  cited  McFaul  v.  The  Montreal  Inland  Ins.  Co.,  2  U.  C. 
R.  59  ;  Alderman  v.  West  of  Scotland  Ins.  Co.,  5  0.  S.  37 ; 
Hatton  V.  The  Provincial  Ins.  Co.,  7  C.  P.  555 ;  CinquMars 
V.  The  Equitable  Ins.  Co.,  15  U.  C.  R.  143. 

Read  and  31.  0.  Qameron,  for  the  plaintiffs,  contended 
that  the  notice  of  the  7th  of  July,  though  only  signed  by 
one  of  the  plaintiffs,  was  sufficient  notice  of  loss  within 
fourteen  days  after  it  occurred,  as  required  by  the  policy ; 
and  that  it  was  sufficient  to  deliver  in  a  particular  account 
of  the  loss  or  damage,  signed  by  the  plaintiffs,  and  verified 
by  their  oaths  or  affirmations,  as  soon  after  giving  such 
notice  as  possible,  no  specified  time  being  stated  for  deliver- 
ing in  such  particular  account.  That  the  policy  requiring 
an  oath  or  affirmation  of  the  correctness  of  such  account 
required  an  oath  to  be  taken  which  the  law  could  not  recog- 
nise, and  which  was  extra-judicial  and  contrary  to  public 
policy,  and  therefore  that  the  plaintiffs  were  not  under  any 
necessity  to  furnish  such  affidavits  to  entitle  them  to  recover. 

Robinson,  C.  J. — In  this  case  the  good  sense  of  a  remark 
made  by  Mr.  Justice  Lawrence,  in  Worsley  v.  Wood  (6  T.  R. 
722)  is  strongly  illustrated. 

The  question  there  turned  upon  the  necessity,  under  such 
a  condition  in  a  policy  as  is  now  in  question,  for  producing 
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the  certificate  required  by  the  policy  in  regard  to  the  loss. 
The  learned  judge  remarked  :  "  It  is  a  duty  the  office  owes 
to  the  public,  as  well  as  to  themselves,  to  take  every  pre- 
caution to  protect  them  against  fraud  ;"  and  when  we  see 
how  imperfectly  the  condition  has  been  complied  with  in 
this  case,  and  the  objections  which  have  been  taken  in  con- 
sequence to  the  plaintiffs'  recovery,  we  must  agree  in  the 
wish  intimated  by  a  learned  writer  on  fire  insurance  "  that 
it  may,  some  time  or  other,  be  thought  advisable  for  all  the 
insurance  companies  to  agree  among  themselves  to  have  this 
article  respecting  the  notice  and  proofs  of  loss  revised,  and 
put  into  a  more  unexceptionable  form,  and  to  adopt  it  univer- 
sally."— (Marsh,  on  Ins.  705  ;  Angell  on  Ins.  255).  If  that 
were  done  there  might  be  forms  of  the  notice,  affidavits,  and 
certificates  published,  that  would  suit  all  such  policies,  and  the 
assured,  who  has  not  always  the  policy  in  his  possession,  and 
may  not  have  professional  advisers  at  hand,  might  be  able  to 
prepare  and  send  in  the  necessary  papers,  v/ithout  incurring 
the  risk  of  losing  the  benefit  of  the  policy  by  coming  short  in 
some  particular  of  what  its  conditions  require. 

The  expression  in  the  9th  condition,  that  the  assured, 
after  a  loss  has  happened,  shall  give  immediate  notice  of  the 
loss,  within  fourteen  days,  shews  that  this  condition  has  not 
been  duly  considered,  for  if  immediate  means  the  same  thing 
as  within  fourteen  days,  there  w^as  no  necessity  for  using 
both  lerms,  and  if  they  mean  different  things  then  the  one 
is  in  opposition  to  the  other. 

We  may  take  it,  I  think,  that  under  the  language  used 
the  Company  consent  to  take  a  notice  within  fourteen  days 
as  sufficiently  early,  though  where  there  was  no  reason  for 
not  giving  more  immediate  notice,  and  if  there  were  no 
waiver  as  to  time,  there  might  be  a  question  on  that  point. 

Now  here  notice  was  given  of  the  loss  by  fire  within 
fourteen  days,  namely,  the  first  notice,  to  which  the  agent 
no  doubt  referred  in  his  letter  of  the  10th,  in  which  letter 
he  warned  the  assured  that  his  papers  were  not  sufficient. 

That  was  sufficient  notice  of  the  mill  being  burnt  to 
enable  the  agent  to  commence  enquiring  into  the  circum- 
stances, and  it  came  in  time,  I  think,  being  much  within 
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fourteen  days  ;  at  any  rate  tlie  agent  did  not  object  that  it 
did  not  come  soon  enough. 

There  is  therefore  no  difficulty  in  the  plaintiffs'  way,  so 
far  as  mere  notice  of  the  loss  is  concerned,  and  the  condition 
does  not  require  that  the  affidavit  stating  particulars  of  the 
loss  and  the  certificate  are  to  accompany  the  notice.  It  says, 
as  soon  after  as  may  be  possible,  by  which  I  think  is  meant 
as  soon  as  may  be  possible  after  giving  the  notice,  and  con- 
sidering the  circumstances  which  may  have  produced  delay, 
for  by  the  notice  the  insurers  are  put  in  a  situation  to  com- 
mence an  enquiry  for  themselves.  The  only  question  as  to 
time,  therefore,  of  sending  in  the  affidavit  and  the  certificate 
in  any  such  case,  will  be  whether  the  assured  has  forwarded 
them  within  a  reasonable  time  after  the  notice,  considering 
all  the  circumstances.  It  is  not  necessary,  I  think,  that  the 
notice  or  the  affidavit  should  be  given  or  made  by  all  the 
owners  of  the  property  insured.  The  words  that  all 
persons  assured  are  to  give  notice,"  do  not  mean  more 
than  that  this  is  a  general  condition  incumbent  upon  all 
persons  assured ;  but  a  notice  by  one  on  behalf  of  all  is, 
I  think,  sufficient,  and  so  of  the  affidavit. 

Then  as  to  the  time  of  furnishing  the  affidavit,  it  must  be 
done  within  a  reasonable  time  after  the  notice  ;  and  until  it 
is  furnished  the  assured  cannot  recover.  I  do  not  think  any 
difficulty  arises  in  this  case  as  to  the  time  of  furnishing  the  affi- 
davit of  the  assured.  But  were  its  contents  sufficient,  and  was 
it  in  other  respects  an  affidavit  admissible  under  the  statute  ? 

There  is  but  one  affidavit  of  the  assured  that  can  be  pro- 
perly called  an  affidavit,  which  was  received  by  the  agent  on 
the  20th  of  July.  None  seems  to  have  been  made  before, 
and  this  paper,  on  which  the  assured  rely  as  being  a  sufficient 
affidavit,  seems  to  have  been  intended  to  answer  the  double 
purpose  of  a  notice  and  affidavit. 

I  regret  to  say  that  I  think  w^e  cannot  accept  this  as  an 
affidavit  sufficient  under  the  statute.  There  are  no  words  in 
it  by  v>^hich  the  insured  declare  themselves  to  make  oath  to 
the  truth  of  any  statement  contained  in  the  paper,  in  regard 
^  to  the  loss.  The  paper  begins  as  a  mere  notice,  thus  : 
"  Gentlemen, — We  hereby  notify  you  that,"  &c.    Saying  at 
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the  end  of  such  a  paper,  "sworn  and  affirmed  before  me," 
&c.,  does  not  necessarily  njean  any  thing  more  than  that  the 
persons  swore  and  affirmed  that  they  gave  the  notice,  unless 
the  last  two  lines  can  be  taken  fairly  to  amount  to  an  affidavit 
of  the  truth  of  the  facts  stated. 

Then  it  does  not  appear  which  of  the  two  swore,  and  which 
of  the  two  affirmed,  or  whether  both  of  them  were  in  some 
way,  either  by  oath  or  affirmation,  bound  to  the  truth  of  the 
statement. 

It  states  indistinctly,  but  perhaps  sufficiently,  whether  the 
building  was  totally  destroyed  or  not ;  but  it  does  not  contain 
any  statement  as  to  what  persons  occupied  it  at  the  time  of 
the  loss,  though  the  condition  expressly  requires  that  it 
should  contain  such  a  statement. 

The  certificate,  I  think,  must  be  sealed,  because  the  con= 
.  dition  requires  it,  and  till  such  a  certificate  is  produced  the 
assured  is  not  in  a  situation  to  bring  his  action.  The  first 
certificate  given  by  the  justice  had  his  seal  to  it,  the  other 
had  not.  We  must  see  therefore  whether  the  first  states  all 
that  is  required.  It  seems  to  me  to  do  so,  except  that  the 
magistrate  does  not  certify  the  amount  of  the  loss  :  that  is, 
he  names  no  sum,  but  says  he  believes  the  assured  sustained 
loss  to  the  amount  of  the  insurance,  and  over.  Now  that,  I 
think,  is  not  what  the  condition  requires.  The  sum  should  be 
named  in  the  certificate,  for  questions  might  arise,  when  the 
sum  is  not  otherwise  named  than  by  reference  to  the  insur- 
ance, as  to  what  sum  it  did  really  cover  ;  and  besides,  how 
did  the  justice  know  the  sum  insured  ?  He  does  not  say 
that  he  saw  the  policy,  or  had  any  other  knowledge  of  the 
sum  insured  but  what  the  insured  told  him. 

I  think  a  justice  of  the  peace  can  properly  swear  a  person 
to  such  an  affidavit,  and  that  he  need  not  state  on  the  face 
of  it  that  he  was  a  magistrate  most  contiguous  to  the  fire, 
but  it  may  be  proved  aliunde  that  the  fact  was  so. 

Upon  the  whole,  in  my  opinion  the  notice  of  the  fire  was 
sufficient,  but  the  affidavit  and  certificate  insufficient,  to 
enable  the  plaintiifs  to  recover  under  the  ninth  condition, 
wherefore  the  rule  must  be  made  absolute  for  a  new  trial. 

The  case  was  argued  on  the  return  of  the  rule  as  if  the 
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application  had  been  for  a  nonsuit,  but  no  leave  was  reserved 
to  move  for  a  nonsuit,  and  at  the  trial  the  objections  were 
simply  overruled  by  the  defendants'  counsel  being  told  that 
he  could  of  course  move  against  the  verdict  if  it  should  be  in 
the  plaintifi's'  favour. 

This  seems  to  have  been  understood,  for  the  rule  nisi 
that  has  been  taken  out  and  served  makes  no  mention  of 
a  nonsuit. 

The  rule  for  a  new  trial  must  therefore  be  made  absolute, 
and  without  costs. 

The  defendants'  counsel  may  think  it  judicious  and  fair  to 
propose  now  what  he  has  before  offered  to  do  :  namely,  to 
waive  all  objections  to  the  preliminary  proof,  &c.,  if  the 
plaintiffs  will  consent  to  allow  a  plea  to  be  added,  setting  up 
the  substantial  defence  which,  it  is  said  was  intended ;  or  if 
leave  to  add  such  a  plea  is  applied  for,  the  court  can  make 
it  a  condition  that  the  other  objections  shall  be  waived.  If 
the  plaintiffs  prefer  it  they  may  have  a  nonsuit  entered,  and 
they  may  have  it  in  their  power  to  free  their  case  from  some 
of  the  exceptions  which  have  been  taken  to  their  preliminary 
statement  and  proofs  of  loss,  in  case  it  can  be  held  that  they 
are  not  necessary  to  be  delivered  within  a  certain  time,  but 
merely  before  action  brought,  or  at  all  events,  without  any 
very  unreasonable  delay. 

McLean,  J. — Upon  the  evidence  no  question  could  arise 
as  to  the  plaintiffs'  right  to  recover  on  any  of  the  issues, 
except  that  to  the  fourth  plea,  which  required  testimony  on 
the  part  of  the  plaintiffs  that  they  had  furnished  to  the  de- 
fendants the  proofs,  declarations,  and  certificates  required  by 
the  ninth  condition  of  the  policy  of  assurance.  The  defence 
rests  entirely  upon  that  plea,  and  it  must  be  admitted  that 
the  plaintiffs  have  been  extremely  careless  in  the  manner 
in  which  they  have  attempted  to  furnish  the  proofs,  without 
which  the  loss  is  declared  not  to  be  payable.  The  ninth  con- 
dition requires  all  persons  assured  by  the  defendants,  and 
sustaining  loss  or  damage  by  fire,  to  give  immediate  notice 
thereof  within  fourteen  days.  Did  the  plaintiffs  give  such 
notice  ?    If  they  have  not,  then  their  own  neglect  must  pre- 
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vent  their  recovery.  That  notice  might  be  in  any  form,  so 
that  it  conveyed  to  the  defendants  within  fourteen  days  the 
information  of  a  loss  having  occurred  as  to  the  property 
insured,  and  there  is  nothing  to  require  it  to  be  given  on 
oath.  The  particular  account  of  loss  or  damage  to  be  after- 
wards delivered^  and  several  other  matters,  are  required  to 
be  on  oath,  but  there  is  no  specific  time  within  which  any  of 
them  must  be  delivered,  the  only  requirement  on  that  head 
being  that  the  particular  account  of  loss  or  damage  shall  be 
delivered  as  soon  as  possible  after  the  notice  of  such  loss, 
which  may  be  taken  to  mean  as  soon  as  may  be,  as  expressed 
in  some  policies,  or  as  soon  as  it  can  conveniently  be  done. 
By  the  15th  condition,  indorsed  on  the  policy,  which  forms 
a  part  of  the  contract,  all  actions  must  be  brought  within 
twelve  months  next  after  the  cause  of  action  shall  accrue, 
and  if  the  notice  of  loss  be  given  within  fourteen  days,  and 
the  particular  account  of  loss  as  soon  as  possible  after  that, 
all  other  documents  required  may  be  furnished  at  any  time, 
so  as  to  admit  of  an  action  being  brought  within  twelve 
months. 

The  notice  of  the  7th  of  July,  received  by  defen- 
dants on  the  9th,  is  objected  to  as  insufficient,  being  only 
signed  by  Mann,  one  of  the  plaintiffs,  but  it  appears  to  me 
to  be  sufficient  notice  of  the  loss  sustained,  though  the  pro- 
perty is  spoken  of  as  that  of  Mann,  by  whom  the  notice  is 
given.  The  defendants  were  evidently  aware  from  it,  as 
well  as  the  magistrate's  certificate  under  seal,  to  what  parti- 
cular loss  they  referred,  for  on  the  next  day  after  their 
receipt,  Mr.  Miller,  on  behalf  of  defendants'  agent,  wrote  to 
Mann  acknowledging  their  reception,  but  stating  that  they 
were  not  according  to  the  condition  of  the  policy,  which  he 
styled  your  policy  in  two  places  in  the  same  communication. 
It  is,  I  think,  evident  that  the  notice  and  the  accompanying 
certificate  under  seal  of  the  magistrate,  referred  to  the  burn- 
ing of  the  saw-mill  mentioned  in  the  policy  on  which  this 
action  is  brought,  and  that  they  were  so  understood  by  the 
defendants'  agent  at  Gait,  though  he  gave  notice  that  they 
were  not  in  compliance  with  the  condition  of  the  policy.  If 
the  notice  of  one  of  the  proprietors  was  sufficient  to  apprise 
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the  defendants'  agent  of  the  destruction  bj  fire  of  the  saw- 
mill insured  in  the  policy  sued  on,  and  the  certificate  of  the 
justice  of  the  peace  relating  to  the  same  property,  such  as 
was  contemplated  by  the  condition  of  the  policy,  I  think  we 
may  hold  that  the  plaintiffs  have  substantially,  though  not  in 
strict  form,  complied  so  far  with  the  condition  of  the  policy. 

Then  as  to  the  particular  notice  of  loss  required,  it  appears 
to  me  that  the  notice  sworn  on  the  14th  of  July,  and  said  to 
have  been  received  on  the  20th,  ought  to  be  held  sufficient, 
and  given  within  a  reasonable  time.  It  has  not  been  ob- 
jected to  in  point  of  form,  though  it  is  in  some  respects 
liable  to  objection  as  an  affidavit  of  particulars  of  demand. 
There  is  no  evidence,  beyond  an  endorsement  on  the  back  of 
that  notice,  when  it  was  received  by  defendants'  agent  at 
Gait.  It  is  sworn  on  the  14th  of  July,  and  if  delivered 
by  the  17th  would  be  within  the  fourteen  days  ;  but  if  not 
delivered  till  the  20th,  the  lapse  of  ten  days  between  the 
first  notice  of  loss,  and  the  delivery  of  the  particulars  of 
such  loss  verified  on  oath,  ought  not  to  be  considered  an  un- 
reasonable delay,  or  such  as,  according  to  a  fair  construction 
of  the  terms  of  the  condition  of  the  policy,  ought  to  bar  the 
plaintiffs'  recovery.  In  the  cases  of  Alderman  v.  West  of 
Scotland  Insurance  Company  (5  0.  S.  59),  and  McFaul  v. 
Montreal  Inland  Insurance  Company  (2  U.  C.  R.  59),  it 
was  held  that  the  proof  of  loss  by  affidavits,  as  required  by 
a  C(mdition  of  the  several  policies,  was  indispensable,  as  the 
performance  of  a  condition  precedent  by  the  several  plain- 
tifi's,  without  which  the  money  in  either  case  was  not  payable. 
That  point  being  established  in  these  cases,  the  same  objec- 
tion, if  well  founded,  would  avail  the  defendants  in  this  case; 
but  proof  on  affidavit  was  in  fact  furnished  on  the  14th  of 
July,  or  on  the  20th,  as  the  defendants  admit,  and  the  action 
was  not  brought  till  the  30th  of  September,  more  than  sixty 
days  after  all  the  required  proofs  and  notices  had  been  de- 
livered in  to  the  defendants.  It  is  alleged  that,  under  the 
circumstances,  these  technical  objections  would  not  have 
been  urged  by  the  defendants  if  there  had  not  been  some 
strong  grounds  to  suspect  that  a  fraud  had  been  practised, 
and  indeed  on  the  trial  the  defendants'  counsel  moved  for 
26  VOL.  xvii. 


202         queen's  bench,  MICHAELMAS  term,  22  VIC. 

leave  to  enter  a  plea  upon  the  record  imputing  such  fraud  to 
the  plaintiffs;  but  if  such  a ^ defence  was  available  it  should 
have  been  pleaded  in  the  first  instance,  and  then  the  plaintiffs 
must  have  been  prepared  to  meet  it,  or  must  have  failed  in 
their  suit  if  the  fraud  were  established  against  them.  The 
application  to  enter  such  a  plea  on  the  record  during  the 
trial  was  properly  rejected,  as  the  plaintiffs  could  not  be 
expected  to  be  prepared  to  meet  an  accusation  of  so  grave 
a  nature  without  a  reasonable  notice. 

After  much  consideration,  I  have  come  to  the  conclusion 
that  the  notice  of  the  7th  of  July,  though  only  signed  by  one 
of  the  plaintiffs,  was  a  sufficient  notice  of  loss,  and  that  the  cer- 
tificate under  seal  of  the  magistrate,  of  the  same  date,  is  also 
sufficient,  and  that  the  affidavit  and  affirmation  of  the  14th 
of  July,  completed  the  proof  required  by  the  9th  condition 
of  the  policy ;  and  under  these  circumstances  that  the  rule 
should  be  discharged. 

Burns,  J. — The  plaintiffs'  papers,  intended  to  comply 
with  the  conditions  of  the  policy,  certainly  have  been  got 
up  in  a  most  slovenly  manner.  Some  of  them  I  think  will 
do,  but  others  I  think  do  not  comply  with  what  is  required. 

The  first  notice  of  the  fire  seems  to  have  been  given  to 
the  agent  of  the  company  on  the  Tthof  July,  and  on  the 
10th  the  plaintiffs  were  informed  that  the  notice  did  not 
comply  with  the  conditions  of  the  policy,  but  in  what  re- 
spects they  were  not  told.  Upon  looking  at  the  ninth 
condition  it  is  clear  that  the  notice  of  the  fire  need  not  be 
accompanied  by  the  affidavit  and  account  of  the  loss  or  dam- 
age, for  this  last  may,  as  the  ninth  condition  says,  be  de- 
livered as  soon  after  as  possible.  The  notice  of  fire  is  to  be 
given  immediately  ;  but  as  the  condition  says  within  fourteen 
days,  by  which  I  understand  that  the  term  immediate  is  to 
be  limited  to  the  fourteen  days,  the  only  question  upon 
this  notice  is,  whether  being  signed  by  one  of  the  plaintiffs, 
describing  the  property  as  his,  is  sufficient.  I  see  nothing 
in  the  condition  which  requires  the  notice  of  the  fire  to  be 
signed  by  both  insurers,  or  indeed  that  the  notice  is  required 
to  be  signed  at  all.     There  is  nothing  to  prevent  a  verbal 
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notice  being  given.  The  object  of  requiring  notice  of  the 
fire  within  fourteen  days  no  doubt  was  that  the  Company 
might  as  soon  as  possible  be  enabled  to  make  enquiries  re- 
specting the  fire,  while  the  matter  was  fresh.  The  saw-mill 
was  the  property  of  the  one  who  gave  the  notice,  though  not 
his  solely,  and  the  notice  tells  the  Company  that  it  was  the 
mill  insured  with  them,  so  there  was  no  misunderstanding  as 
to  what  was  meant.  This  notice  is  accompanied  by  a  certifi- 
cate of  a  justice  under  his  seal,  and  so  far  I  think  that 
might  be  resorted  to  to  sustain  the  plaintiffs'  claim,  if  all 
else  were  right. 

A  second  notice  was  given,  but  that  does  not  appear  to 
have  been  received  till  the  20th  of  July,  which,  as  a  notice, 
would  be  too  late,  but  I  think  the  previous  notice  sufficient. 
The  question  with  respect  to  this  second  notice  is,  whether 
that  complies  with  the  ninth  condition,  as  being  an  affidavit 
and  particular  account  of  the  loss  or  damage,  for  the  plain- 
tiffs seem  to  have  intended  this  paper  to  be  a  compliance 
with  all  that  the  ninth  condition  calls  for.  The  first  ques- 
tion is,  whether  in  point  of  fact  this  paper  is  either  an  affi- 
davit or  an  affirmation.  It  does  not  begin  by  telling  us  that 
either  of  the  persons  deposed  to  the  truth  of  what  is  stated, 
for  it  begins  as  a  notice  to  the  Company  of  certain  things, 
and  it  may  be  that  the  parties  were  sworn  and  affirmed  that 
notice  of  the  contents  of  the  paper  was  given.  An  objection 
is  taken  to  this,  that  the  justice  does  not  say  which  of  the 
persons  was  sworn  or  which  affirmed.  I  do  not  think  that 
objection  would  be  fatal.  Affidavits  of  this  nature,  not 
taken  in  the  course  of  legal  proceedings  or  in  the  adminis- 
tration of  justice,  are  not  to  be  construed  with  technicality. 
The  object  in  view  by  the  Company,  in  requiring  the  proof 
of  loss  or  damage  in  that  mode,  and  stipulating  that  until 
such  proofs,  declarations  and  certificates  are  produced,  the 
loss  shall  not  be  payable,  was  to  guard  themselves  against 
imposition.  They  wished  as  reliable  information  from  the 
person  insured  as  could  be  obtained.  I  observe  the  court 
of  Common  Pleas,  in  Moyer  v.  Davidson  (7  C.  P.  521), 
upon  an  affidavit  annexed  to  a  chattel  mortgage  under  the 
Chattel  Mortgage  Act,  sworn  in  the  same  manner  in  that 
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respect,  considered  that  it  might  be  received.  Then,  assum- 
ing it  might  be  treated  as  being  both  sworn  and  affirmed — 
that  is,  that  each  of  them  were- — the  question  is  still  whether 
it  is  an  affidavit  or  affirmation  of  the  matters  stated,  or  only 
that  they  gave  notice  of  those  matters.  I  have  had  much 
doubt  about  it,  but  if  the  case  rested  upon  that,  I  should  be 
inclined  to  give  the  plaintiffs  the  benefit  of  the  doubt. 

Suppose,  then,  it  be  treated  as  an  affidavit  to  comply  with 
ihe  terms  of  the  condition,  the  next  question  is  whether  it 
does  comply,  and  here  I  think  the  plaintiffs  must  fail. 
The  condition  says  the  oath  or  affirmation  must  state,  in 
addition  to  other  things  required,  who  were  the  occupants 
at  the  time  of  the  fire.  There  is  not  the  slightest  informa- 
tion given  upon  this  point.  We  see  by  the  policy  that  the 
plaintiffs  were  the  occupiers  at  the  time  the  policy  was 
efi'ected.  We  see,  also,  that  if  the  property  insured  is  occu- 
pied in  any  different  manner  than  at  the  time  of  effecting 
the  insurance,  notice  .must  be  given,  or  the  policy  would  be- 
come void.  It  seems  to  me  a  very  important  point  of  infor- 
mation for  the  Company  to  know  whether  there  had  been 
aay  change  of  occupants,  to  enable  them  to  make  enquiry 
whether  any  thing  had  been  done  to  increase  the  risk.  If 
the  plaintiffs  were  still  the  occupiers  at  the  time  of  the  fire, 
as  they  were  when  the  policy  was  effected,  they  might  very 
easily  have  said  there  had  been  no  change  of  occupants.  It 
seems  to  me  the  affidavit  or  affirmation  is  defective  in  this 
point ;  and  it  is  a  condition  precedent,  before  an  action  can 
be  maintained,  that  such  information  should  be  given  in  the 
manner  required. 

Another  condition  precedent  to  the  plaintiffs  bringing  an 
action  is,  that  the  assured  shall  produce  a  certificate  under 
the  hand  and  seal  of  a  magistrate  or  notary  public,  that  the 
assured  has  sustained  loss  and  damage  on  the  subject  assured 
to  the  amount  which  the  magistrate  shall  certify.  Now  here 
the  magistrate  does  not  name  any  amount,  but  says  the 
plaintiffs  have  sustained  loss  to  the  amount  insured  and 
more.  It  may  have  been  that  the  mill  was  insured  in  other 
offices,  and  the  certificate  would  apply  to  the  whole.  What 
was  meant  undoubtedly  was,  that  the  Company  should  have 
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the  information  of  a  magistrate  or  notary  what  his  opinion 
was  of  the  value  of  the  loss,  without  reference  to  the  insur- 
ance. That  information  was  very  important,  for  if  there 
were  other  insurances,  the  total  value  of  the  property  de- 
stroyed, or  the  actual  loss  upon  it,  would  be  an  ingredient  in 
adjusting  the  payment,  as  also  an  important  ingredient  to 
ascertain  whether  there  had  been  an  over  insurance  or  not. 
It  is  true  in  this  case  the  insured  has  stated  there  were  no 
other  insurances,  but  will  that  dispense  with  the  necessity 
of  the  certificate  of  the  magistrate  statii>g  what  the  amount 
of  the  loss  was,  or  will  it  do  to  state  that  it  was  over  the 
amount  insured  ?  I  do  not  think  it  will.  I  think  the  de- 
fendants, as  they  have  stipulated  for  before  they  can  be 
sued,  are  entitled  to  have  a  certificate  furnished  to  them  by 
the  plaintiffs,  that  in  the  opinion  of  a  magistrate  or  notary 
the  loss  or  damage  sustained  on  the  saw-mill  is  of  some  spe- 
cific amount^  and  it  will  not  do  to  state  it  generally  to  be 
to  the  amount  insured  or  over  it. 

It  does  not  seem  that  any  leave  was  reserved  to  enter  a 
nonsuit,  and  therefore  there  should  be  a  new  trial. 

Rule  absolute,  McLean^  J.,  dissenting. 


In  re  Isaac  and  The  Municipality  of.  Euphrasia. 

By-Law — Alteration  of  school  sections. 

Held,  affirming  Ness  and  The  Municipality  of  Saltfleet,  13  U.  C.  E,  408, 
that  to  alter  the  boundaries  of  a  school  section  within  a  township,  not 
being  a  union  section,  it  is  only  necessary  that  the  alteration  shall  not 
go  into  effect  before  the  25th  of  December  following,  and  that  it  must 
appear  to  the  municipality  that  all  parties  affected  have  had  due  notice. 

Held,  also,  that  notice  in  this  case  was  sufficiently  shewn. 

Buggan  obtained  a  rule  to  shew  cause  why  the  by-law  of 
this  municipality,  (No.  67,)  passed  on  the  80th  of  April, 
1858,  should  not  be  quashed,  on  the  ground  that  it  was 
passed  illegally,  contrary  to  the  statute  13  &  14  Vic,  ch. 
48,  being  a  by-law  for  altering  school  section  No.  5,  without 
giving  notice  to  the  parties  to  be  affected  by  such  alteration, 
and  without  the  request  or  assent  of  the  majority  of  the 
freeholders  and  householders  of  such  section,  expressed  at  a 
public  meeting  called  by  the  trustees  for  that  purpose,  and 
against  the  will  of  the  said  freeholders  and  householders. 
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The  by-law  enacted  tliat  school  section  No.  5,  from  and  after 
the  25th  of  December  next,  should  contain  no  more  width  in 
its  limits  than  ten  lots  on  the  third  and  second  cencessions, 
ten  lots  in  each,  namely,  from  lot  20  to  the  town  line  of  St. 
Vincent ;  and  any  thing  in  any  by-law  or  by-laws  contrary  to 
the  provisions  of  this  by-law  was  thereby  repealed  ;  and 
that  the  town  clerk  should  forthwith  notify  the  trustees  of 
school  section  No.  5,  of  the  change  in  said  section.  The 
objections  taken  to  this  by-law  were  verified  by  affidavit. 

James  Kerr  made  affidavit  that  he  had  resided  eleven 
years  in  the  township  of  Euphrasia,  and  was  a  ratepayer 
in  school  section  No.  5,  which  was  first  constituted  by  a 
by-law  passed  in  1856:  that  in  July,  1857,  a  new  school- 
house  was  completed  in  the  section,  at  a  place  unanimously 
approved  of  by  the  ratepayers  of  the  section,  at  a  meeting 
called  for  that  purpose  :  that  the  alteration  made  in  April, 
1858,  in  the  limits  of  the  section,  was  very  inconvenient  to 
a  number  of  the  ratepayers:  that  the  said  by-law  struck  off 
one-third  of  the  territory  from  the  section  as  before  constitu- 
ted, and  made  no  provision  for  the  part  thus  struck  ofi",  and 
did  not  clearly  define  the  limits  as  newly  appointed :  that 
the  alteration  was  never  submitted  to  a  meeting  of  the  rate- 
payers of  the  section  called  for  that  or  any  other  purpose  : 
that  it  was  never  submitted  to  a  meeting  of  the  rate  payers 
of  the  township  of  Euphrasia  :  that  it  was  not  prayed  for  or 
required  by  any  neighbouring  section,  and  that  a  number  of 
the  ratepayers  were  not  aware  of  any  intention  to  pass  it : 
that  if  the  alteration  was  maintained  according  to  the  by-law 
67,  it  would  make  it  necessary  to  put  up  another  school- 
house,  and  the  one  lately  built  would  be  of  no  use  as  a  school- 
house.  And  the  affidavit  pointed  out  other  inconveniences 
in  the  arrangement  made  by  the  new  by-law. 

On  the  part  of  the  municipality,  two  affidavits  were  filed, 
made  by  resident  freeholders  of  the  school  section  No.  5,  as 
formerly  constituted,  setting  forth  that  they  knew  all  of  the 
resident  freeholders  and  householders  of  the  said  section  : 
that  before  the  30th  of  April,  1858,  and  before  the  passing 
of  the  by-law  67,  a  petition  was  carried  through  the  section 
No.  5,  and  signed  by  a  large  majority  of  the  said  freeholders 
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and  householders  resident  there,  and  presented  to  the  muni- 
cipal council,  praying  that  the  said  school  section  No.  5 
might  be  altered,  as  it  afterwards  was  altered  by  the  by-law 
now  complained  of:  that  before  by-law  67  was  passed,  due 
and  proper  notice  of  the  said  petition,  and  of  its  nature  and 
purport,  and  of  the  meeting  thereafter  mentioned,  was  given 
to  the  resident  freeholders  and  householders  of  the  said  sec- 
tion :  that  in  pursuance  of  the  notice,  and  previous  to  the 
passing  of  the  by-law,  the  petition  was  submitted  to  and  ap- 
proved of  by  a  special  school  meeting  of  the  said  freeholders 
and  householders  of  the  said  section  ;  and  that  the  by-law 
was  passed  at  the  request,  and  upon  the  petition,  and  pur- 
suant to  the  wishes  and  desires  of  a  majority  of  the  resident 
freeholders  and  householders  of  the  said  section  No.  5,  as  it 
originally  stood. 

Eccles,  Q.  C,  shewed  cause  The  authorities  referred  to 
are  cited  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  had  several  cases  in  this  court  in  which  the 
steps  necessary  to  be  taken  by  a  municipality  altering  the 
boundaries  of  a  school  section,  have  come  under  considera- 
tion. The  case  cited  by  Mr.  Eccles,  of  Ness  and  The  Munici- 
pality of  Saltfleet  (13  U.  C.  R.  408),  bears  more  than  any  of 
the  others  on  the  facts  of  this  case.  The  cases  of  Ley  and 
the  Municipality  of  Clarke  (lb.  533),  Gill  v.  Jackson  et  al. 
(14  U.  C.  R.  119),  and  another  case  reported  in  the  same 
volume.  In  re  Trustees  of  Hallowell,  and  Storm  (lb.  541), 
brought  the  same  provisions  of  the  School  Act  under  review. 

I  am  of  the  opinion  which  I  expressed  in  Ness's  case  (13 
U.  C.  R.  415),  that  in  order  to  make  an  alteration  of  the 
boundaries  of  a  school  section  within  a  township  merely,  as 
in  this  case,  not  being  a  union  school  section,  nothing  more 
is  necessary  than  that  the  alteration  shall  be  so  made  as  not 
to  go  into  effect  before  the  25th  of  December  following  the 
change,  and  that  it  must  appear  clearly  to  the  municipality 
which  passes  the  by-law,  that  all  parties  affected  by  such 
alteration  have  been  duly  notified  of  the  intention  to 
make  it. 
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It  was  not  necessary,  I  think,  that  the  ratepayers  should 
have  first  petitioned  for  an  alteration  of  the  kind,  or  that 
there  should  have  been  any  request  of  a  majority  of  the 
freeholders  and  householders  expressed  at  a  public  meeting. 

The  only  other  objection  taken  is,  that  there  was  not  some 
notice  to  the  freeholders  of  the  section  of  an  intention  to 
make  the  change.  Upon  reading  the  affidavits  filed  in 
answer  to  the  rule,  we  think  there  is  no  proper  ground  for 
our  interference  on  account  of  want  of  notice  in  this  case? 
whatever  we  might  have  it  in  our  power  to  do,  when  no 
reasonable  notice  was  given  or  received  at  all. 

As  to  the  school  house  being  now  useless,  the  statute 
makes  provision  for  its  sale. 

Rule  discharged. 


Bank  of  Montreal  v.  Douglas. 

Promissory  note —  Confession — Merger. 

A  cognovit,  payable  immediately,  given  by  the  maker  of  a  note  before  it 
falls  due,  and  judgment  entered  upon  it  and  registered,  forms  no  defence 
for  the  endorser. 

Action  on  a  promissory  note,  made  by  one  James  Watson 
on  the  11th  of  June,  1858,  payable  to  defendant  or  order, 
for  J4000,  and  by  defendant  endorsed  to  the  plaintiffs. 

Defendant  pleaded  1st — that  he  endorsed  the  said  note  in 
the  declaration  mentioned  for  the  accommodation  of  the  said 
James  Watson,  and  that  there  was  no  value  or  consideration 
from  the  said  James  Watson,  or  from  the  plaintiffs  to  the 
defendant  lor  the  payment  of  the  amount  of  the  said  note, 
or  any  part  thereof ;  that  after  the  said  note  had  been  so 
made  and  endorsed,  and  before  the -same  had  become  due 
or  payable,  and  while  the  plaintiffs  vfere  the  holders  of  the 
same,  and  before  any  breach,  either  by  the  said  James 
Watson  or  the  defendant,  of  the  promise  in  the  first  count 
mentioned,  it  was  agreed  by  and  between  the  plaintiffs  and 
the  said  James  Watson,  at  the  request  of  the  plaintiffs,  that 
the  said  James  Watson  should  then  make  and  execute  a  con- 
fession of  judgment  in  a  certain  action  to  be  brought,  in 
which  the  now  plaintiffs  should  be  plaintiffs,  and  the  said 
James  Watson  should  be  defendant,  for  X3000  damages,  pay- 
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able  forthwith  thereafter,  for  the  sum  of  X2,950,  being  the 
true  debt  in  the  said  action,  and  that  the  amount  of  the  said 
note  should  be  included  in  and  form  a  part  of  the  said 
damages,  and  that  judgment  and  execution  might  and 
should  be  entered  up  and  issued  thereon  forthwith  against 
the  said  James  Watson  for  the  said  sum  of  .£2,950,  said 
costs,  officers'  fees,  sheriff's  poundages,  costs  of  levying, 
costs  of  copy  of  cognovit,  and  a  certiffcate  of  said  judg- 
ment :  that  afterwards,  and  while  the  plaintiffs  were  the 
holders  of  such  note,  and  after  such  endorsement  thereof  of 
the  defendant,  and  before  the  said  note  became  due  and 
payable,  and  before  any  breach  either  by  the  defendant  or 
the  said  James  Watson,  the  said  James  Watson,  in  pursu- 
ance of  said  agreement,  made  and  executed  to  the  plaintiffs 
in  writing,  and  the  plaintiffs  received  from  the  said  James 
Watson,  such  confession  of  judgment,  in  the  manner  and 
form  aforesaid,  for  such  sum  of  ^3,000,  in  which  the  said 
promissory  note  was  included,  and  of  which  the  said  pro- 
missory note  formed  a  part ;  and  the  said  plaintiffs  took  and 
accepted  from  the  said  James  Watson  the  said  confession  of 
judgment  and  the  judgment  hereinafter  mentioned,  for  and  in 
respect  (among  other  moneys)  of  the  amount  of  the  said 
note  ;  and  thereupon  afterwards,  and  after  such  endorse- 
ment, and  before  the  said  note  became  due  or  payable,  and 
being  such  holders,  and  before  any  breach  of  the  said 
promise,  on  the  27th  of  August,  1858,  such  proceedings 
were  afterwards  had  and  taken  in  such  suit  by  the  plaintiffs 
against  the  said  James  Watson,  that  the  plaintiffs,  by  the 
judgment  and  consideration  of  the  Court,  of  Common  Pleas 
for  Upper  Canada  at  Toronto  (the  same  being  the  courc  in 
which  the  said  confession  was  given  as  aforesaid)  recovered 
against  the  said  James  Watson  in  the  said  action  the  said 
sum  of  £3,000  for  their  damages  which  they  had  sustained 
by  reason  of  the  non-payment  by  the  said  James  Watson 
to  the  plaintifis  of  the  said  sum  of  money,  and  also  £4  7s.  lid. 
for  their  costs  in  that  behalf,  whereof  the  said  James  Watson 
was  and  is  convicted,  as  appears  of  record  in  the  said  Court 
of  Common  Pleas,  and  which  judgment  is  in  full  force  and 
unreversed ;  and  the  defendant  further  says,  that  the  said 
27  VOL,  XVII, 
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sum  of  £2,950  in  the  said  confession  of  judgment  mentioned 
was  and  formed  a  part  of  the  said  £3,000  damages  afore- 
said, and  that  the  amount  of  the  note  in  the  declaration 
mentioned  then  was,  and  is,  and  forms  a  part  of  the  said 
sum  of  £3,000,  the  damages  aforesaid,  and  the  sum  of 
£2,950,  the  true  debt  aforesaid,  and  that  £1,000,  parcel  of 
the  said  sum  of  £3,000  and  £2,950,  is  the  same  identical 
sum  of  money  vnth  the  said  sum  of  £1,000  in  the  declara- 
tion mentioned,  by  means  whereof  the  defendant  became 
discharged,  before  any  breach  of  his  said  promise,  from  the 
performance  thereof. 

2.  That  the  said  note  was  made  and  endorsed  in  the  man- 
ner and  for  the  purpose  in  the  first  plea  mentioned,  and  for 
no  other,  and  all  and  singular  the  matters  and  things  in  the 
said  first  plea  mentioned  had  been  done  and  performed  in 
the  manner  therein  set  forth ;  and  that  after  the  said  judg- 
ment had  been  so  recovered,  and  before  the  said  note  became 
due,  and  before  any  breach  of  the  said  promise,  one  James 
ICintrea,  the  deputy  clerk  of  the  said  court  in  and  for  the 
county  of  Oxford,  (the  same  being  the  court  in  which  the 
said  judgment  was  so  entered,)  did  make  and  give  to  the 
plaintifi'g,  at  their  request,  a  certificate  signed  by  him  of 
such  judgment,  and  which  contained  the; like  particulars  as 
were  and  are  required  in  certificates  of  jVidgment  given  by 
the  clerk  of  the  Crown  and  Pleas  of  Upper  Canada ;  and  the 
plaintiffs  did  then  thereupon,  and  before  any  breach  of  the 
said  promise,  and  before  the  said  note  became  due,  cause  the 
same  to  be  registered,  and  the  same  was  then  accordingly 
registered  in  the  registry  office  for  the  county  of  Oxford,  in 
which  county  the  said  James  Watson  then  had  and  owned 
divers  lands,  tenements  and  hereditaments  in  possession, 
reversion,  remainder  and  expectancy,  and  over  which  the 
said  James  Watson,  at  the  time  of  the  registering  the  said 
judgment  as  aforesaid,  had  a  disposing  power,  which  he 
might  have  exercised  for  his  own  benefit ;  and  thereupon 
the  said  lands,  tenements  and  hereditaments,  became  charged 
with  the  amount  of  the  said  judgment  debt,  by  means  whereof 
the  defendant,  before  any  breach  of  the  said  promise,  became, 
and  was,  and  is  discharged  from  the  performance  thereof. 
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The  plaintiffs  took  issue  upon  and  demurred  to  both  these 
pleas. 

The  grounds  of  demurrer  sufficiently  appear  in  the  judg- 
ment. 

A7iderson,  and  Crombie,  for  the  demurrer,  cited  Smith 
Merc.  L.  275 ;  Story  on  P.  N.  sees.  135,  403  ;  Burbridge 
V.  Manners,  3  Camp.  194  ;  Attenborough  v.  Mackenzie,  25 
L.  J.  Ex.  244  ;  Bell  v.  Buckley,  lb.  163  ;  Morley  v.  Culver- 
well,  7  M.  &  W.  174 ;  Ansell  v.  Baker,  15  Q.  B.  20  ;  12  & 
13  Vic,  ch.  106,  sec.  172. 

Beard,  contra,  cited  King  v.  Gillett,  7  M.  &  W.  56  ; 
Price  V.  Moulton,  10  C.  B.  561;  Hargreaves  v.  Parsons, 
]  Cr.  M,  &  R.  741 ;  Murray  v.  Miller,  1  U.  C.  R.  353  ; 
Twopenny  v.  Young,  3  B.  &  C.  210. 

Robinson,  C.  J. — The  defendant's  counsel  cited  no  autho- 
rity that  can  be  taken  to  support  his  first  plea,  and  those 
cases  which  he  did  cite  were  so  clearly  inapplicable  that  we 
think  we  may  safely  conclude  that  he  could  find  no  decision 
which  has  gone  the  length  of  determining  that  the  matter 
relied  upon  in  the  first  plea  is  a  bar  to  the  plaintiffs'  recovery. 

The  plea  does  not  state  any  agreement  by  the  plaintiffs  to 
give  time,  nor  was  time  given  in  fact,  for  the  cognovit  was 
without  stay  of  judgment  or  execution,  according  to  the 
statement  of  it  in  the  plea. 

The  defendant  might  have  been  very  much  benefitted  by 
such  an  efi'ort  to  get  the  debt  from  the  maker  of  the  note,  or 
at  all  events  to  secure  it,  but  one  cannot  see  how  he  could 
have  been  prejudiced. 

The  defence  indeed  is  not  intended  to  be  rested  on  such  a 
ground,  but  on  the  technical  doctrine  of  merger  of  the  simple 
contract  debt  in  a  higher  security.  That  doctrine,  however, 
applies  only  where  the  person  who  is  sought  to  be  charged 
on  the  simple  contract  is  the  same  person  who  has  given  the 
higher  security.  The  principle  is,  that  obtaining  judgment 
on  a  bill  or  note  is  an  extinguishment  of  the  original  debt, 
as  between  the  same  persons  who  are  the  parties  to  the  note 
and  to  the  record.  But  the  judgment  alone,  without  actual 
satisfaction,  is  no  extinguishment  as  between  the  plaintiff 
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and  other  parties,  whether  prior  or  subsequent. — Byles  on 
Bills,  183  ;  Claxton  v.  Swift,  2  Show.  494. 

The  confession  in  this  case  Tvas  taken  from  the  maker, 
Watson,  before  the  note  had  become  due ;  but  we  do  not  see 
why  that  should  make  any  difference,  and  we  can  find  nothing 
to  warrant  our  holding  that  it  does. 

Our  judgment  on  this  plea  must,  in  my  opinion,  be  for 
the  plaintiffs. 

Then  as  to  the  second  plea.  We  are  at  loss  to  know  on 
what  principle  that  could  have  been  set  up  as  a  defence.  It 
amounts  to  nothing  more  than  that  the  maker  of  the  note 
has  his  lands  incumbered  with  a  judgment,  which  when 
satisfied  will  necessarily  put  an  end  to  all  further  claim 
upon  the  note  against  other  parties,  as  well  as  himself ;  but 
until  the  judgment  is  satisfied  the  note  is  unpaid.  The 
mere  having  a  judgment  against  one  of  two  joint  and 
Several  makers  of  a  note,  whether  it  be  registered  or  not, 
cannot  disable  the  holder  of  the  note  from  proceeding  against 
the  other  maker  ;  and  this  case,  where  the  defendant  is  an 
endorser,  cannot  be  stronger  in  favour  of  the  discharge,  to 
say  the  most  of  it. 

We  had  lately  a  similar  question  before  us  in  the  case  of 
Kerr  et  al.  v.  Hereford  et  al.  (a).  ^ 

Burns,  J. — The  defendant  set  up  by  his  first  plea,  that 
the  note  sued  upon  is  extinguished  by  reason  of  the  maker 
giving  the  plaintiffs  a  confession  of  judgment  for  the 
amount.  No  doubt,  as  respects  the  maker,  all  remedy  by 
suit  upon  the  note  was  merged  in  the  judgment ;  but  still 
the  debt  was  not  paid.  The  contract  of  the  maker  of  the 
note  was  to  pay  at  the  day  the  note  would  become  due,  but 
the  taking  of  the  judgment  accelerated  the  day  of  payment 
by  means  of  the  judgment,  but  did  not  extinguish  the  debt. 
It  was  the  remedy  which  was  extinguished.  If  the  judgment 
had  produced  the  fruit  of  payment,  then  the  note  would  have 
been  extinguished,  and  of  course  the  defendant's  contract 
would  have  been  performed.  The  defendant's  contract  is 
different  from  that  of  the  maker ;  he  is  to  pay  if  the  other 


(a)  Ante,  page  158. 
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does  not.  The  taking  of  a  security  from  the  maker,  which 
has  the  effect  of  merging  his  contract  in  that  of  a  higher 
nature,  cannot  destroy  the  contract  of  another  who  undertakes 
to  perform  if  the  maker  does  not.  The  fallacy  of  the  argu- 
ment that  the  defendant  cannot  be  sued,  consists  in  not  bear- 
ing in  mind  the  distinction  between  what  operates  as  an 
extinguishment  of  the  debt  and  an  extinguishment  of  the 
remedy.  In  this  instance  the  defendant  was  bound  and  the 
maker  of  the  note  was  bound  in  two  separate  and  distinct 
contracts  in  the  same  instrument.  No  one  has  ever  as  yet 
pretended  to  argue,  that  judgment  obtained  against  the 
maker  after  the  note  becomes  due  was  any  bar  to  the  holder 
suing  the  endorser,  unless  the  judgment  were  satisfied. 
What  difference  does  it  make  then  in  principle  that  a  judg- 
ment is  obtained  before  the  day  of  payment  arrives,  when  no 
further  time  be  given  ?  Instead  of  being  dissatisfied,  the 
defendant  ought  to  be  pleased  that  the  plaintiffs  did  so  much 
to  relieve  him  if  possible.  Though  the  maker  of  the  note, 
by  the  judgment,  accelerated,  so  far  as  he  was  concerned,  the 
day  of  paying  the  amount,  yet  how  can  it  be  said  that 
prevented  him  from  paying  the  debt  on  the  day,  and  thus 
relieved  the  defendant  from  his  contract  ?  If  the  giving  of 
the  judgment  had  prevented  the  payment  of  the  money  on 
the  day  the  note  fell  due,  then  the  remedy  against  the  de- 
fendant would  have  been  extinguished  no  doubt,  but  I  see 
no  principle  which  it  can  be  said  establishes,  that  if  the 
holder  of  a  note  obtains  some  security  which  enables  him  to 
obtain  payment  sooner  if  possible,  it  should  have  the  same 
effect.  The  plea  setting  up  that  the  plaintiffs  registered 
their  judgment,  and  thereby  established  a  lien  on  all  the 
property  of  the  maker,  was  not  attempted  to  be  supported, 
and  indeed  could  not  be. 
McLean,  J.,  concurred. 

Judgment  for  plaintiffs  on  demurrer. 


Judgment  on  the  rule  nisi  for  a  new  trial  on  the  issues  joined,  confirming  the 
judgment  on  demurrer. 

The  issues  in  this  action,  and  in  a  second  action  between 
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the  same  parties,  in  which  the  pleadings  were  precisely  the 
same,  were  tried  at  Woodstock,  before  Hohinson,  C.  J.,  and 
verdicts  rendered  in  both  cases  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  whether  the  evidence  entitled  them 
to  a  verdict  on  the  pleadings,^  and  whether  the  averment 
of  the  confession  being  taken  at  the  plaintiffs'  request 
was  an  immaterial  averment,  and  whether,  if  material,  it 
did  not  mean  that  the  confession  was  taken  at  the  plain- 
tiffs' request  solely,  and  without  defendant's  request  or 
concurrence. 

Cromhie  and  Anderson  for  the  plaintiffs. 

Beard  for  defendant. 

The  pleadings,  and  the  authorities  cited,  are  given  in  the 
report  of  the  demurrer,  ante  page  208,  which  was  argued 
at  the  same  time. 

Robinson,  C.  J. — Our  judgment  having  been  given  for 
the  plaintiffs  on  the  demurrer  in  this  case,  they  must  recover, 
and' there  is  no  object  in  arguing  upon  the  propriety  of  the 
verdict,  except  for  the  costs. 

The  pleas  seemed  to  be  proved,  except  in  one  very  essen- 
tial particular.  They  all  in  effect  stated  that  the  confession 
of  judgment  taken  from  Watson,  the  maker  of  the  note,  had 
been  taken  at  the  request  of  the  plaintiffs,  which  I  considered 
at  the  trial,  and  still  think,  must  be  understood  to  mean  that 
the  confession  was  taken  to  serve  the  purpose  of  the  plain- 
tiffs merely,  and  without  the  concurrence  of  this  defendant, 
the  endorser,  still  less  at  the  endorser's  urgent  request. 
Then  it  was  plain  upon  the  evidence  that  the  confession 
was  not  merely  taken  in  the  presence  of  the  endorser,  this 
defendant,  and  with  his  knowledge  and  concurrence,  but 
that  he  strongly  desired  it,  and  went  to  the  plaintiffs'  agent, 
and  entreated  him  for  defendant's  sake  to  do  his  utmost  to 
procure  Watson  to  give  that  confession  to  the  plaintiffs, 
which  the  defendant  in  his  plea  complains  of  as  an  act  that 
ought  in  law  to  discharge  him.  The  defendant  had  in  vain 
attempted  by  himself  to  get  Watson  to  give  a  confession 
to  the  plaintiffs,  and  begged  the  plaintiffs'  agent  to  use  his 
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influence,  which  the  agent  consented  to  do,  and  was  success- 
ful. It  would  indeed  be  most  unreasonable  that  the  defen- 
dant should  be  able  to  set  up  an  act  done  at  his  own  instance 
as  barring  the  plaintiffs'  remedy  against  him. 

The  assertion  that  the  cognovit  was  taken  at  the  request 
of  the  plaintiffs  is  incorporated  in  the  second  plea,  by  refer- 
ence to  the  first,  and  forms  a  part  of  the  second  plea  as  well 
as  of  the  first ;  and  taking  the  plea  in  the  sense  in  which  I 
take  it,  without  which  it  could  not  possibly  be  any  defence, 
it  was,  in  my  opinion,  distinctly  disproved  by  the  evidence. 
— Pitman  on  Principal  and  Surety,  176.  The  postea,  there- 
fore should  go  to  the  plaintiffs. 

McLean,  J. — At  the  trial  the  question  seemed  to  turn 
upon  the  allegation  that  the  confession  of  judgment  had  been 
obtained  from  Watson  at  the  plaintiffs  request ;  that  is, 
without  the  consent  or  concurrence  of  the  defendant ;  and 
it  certainly  was  very  clearly  established  that  the  defendant 
was  the  principal  mover  in  procuring  the  confession  of  judg- 
ment to  be  given,  and  to  be  accepted  by  the  plaintiffs.  He 
urged  the  defendant  to  give  it,  was  present  without  objection 
when  it  was  given,  and  expressed  his  regret  that  it  had  not 
been  given  sooner,  as  he  was  afraid  it  was  then  too  late.  It 
is  manifest  that  the  defendant  was  influenced  by  a  desire  to 
serve  his  own  interest  in  procuring  the  confession  to  be 
given,  as  it  would  cover  the  property  of  Watson  and  prevent 
it  from  being  applied  to  the  payment  of  the  claims  of  other 
creditors.  If  indeed  he  then  entertained  the  belief  that  the 
acceptance  of  the  confession  from  Watson  would  have  the 
effect  of  discharging  himself  from  liability  on  the  notes 
endorsed  by  him,  not  due  at  the  time,  he  had  a  strong 
personal  motive  for  urging  such  a  proceeding ;  but  it  seems 
difficult  to  imagine  how  he  could  suppose  that  a  course 
which  was  decidedly  for  his  benefit,  and  adopted  at  his 
request,  could  possibly  relieve  him  from  his  liability  as 
endorser  of  the  notes. 

If  time  had  been  given,  or  any  prejudice  could  possibly 
arise  to  the  defendant  from  Watson  giving  the  confession 
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before  the  notes  became  due,  the  defendant  might  reasonably 
insist  on  being  discharged  as  endorser.  But  the  mere 
change  or  addition  of  securities,  without  expressly  relin- 
quishing the  original  debts,  nor  suspending  for  a  time  the 
creditor's  right  of  action,  will  not,  either  at  law  or  in  equity, 
discharge  a  surety  or  party  to  a  bill.  As  to  one  of  the 
notes  for  $3,800,  bearing  date  the  17th  May,  and  payable 
at  three  months  after  date,  it  is  quite  evident  it  must  have 
been  overdue  at  the  time  the  judgment  was  entered  (27th  of 
August),  and  the  other  two  notes  had  but  a  short  time  to 
run,  and  would  undoubtedly  be  dishonoured  as  the  first  had 
been.  Under  these  circumstances,  if  the  plaintiffs'  attorney 
had  requested  a  confession  of  judgment  to  be  given  which 
should  cover  the  whole  amount  due  and  to  become  due  from 
the  maker,  I  cannot  perceive  that  he  would  be  doing  any 
thing  which  the  defendant  as  endorser  could  complain  of. 
His  situation  could  not  be  prejudiced  by  such  a  proceeding. 
His  liability  would  remain  the  same,  with  a  chance  of  its 
being  lessened  by  prompt  proceedings  against  the  maker  of 
the  notes.  The  plaintiffs  not  being  paid  the  amount  of  the 
notes  at  maturity  would  be  entitled  to  give  notice  of  non- 
payment to  the  endorsers,  and  to  proceed  against  them, 
notwithstanding  their  judgment  against  the  maker,  precisely 
in  the  same  manner  as  if  such  judgment  had  been  obtained 
and  acted  upon  after  all  the  notes  had  become  due.  If  an 
action  had  been  brought  upon  each  note  against  the  maker 
after  becoming  due,  the  notes  would  still  be  good  against  the 
endorsers,  if  notice  of  non-payment  were  duly  given ;  and  I 
cannot  perceive  any  ground  in  law,  or  otherwise,  why  the 
plaintiffs  should  not  have  the  same  right  to  recover  these 
notes  against  the  endorsers  which  they  would  have  had  if 
the  confession  had  been  given  after  all  the  notes  had  become 
due.  The  defendant  could  not  be  sued  before  the  notes 
became  due,  and  unless  a  confession  of  judgment  and  a 
judgment  entered  thereon  can  amount  to  a  payment,  and 
must  be  so  considered,  the  notes  for  which  defendant  has 
become  security  still  remain  unpaid,  and  the  liability  of  the 
endorsers  in  full  force.    The  defendant  does  not  allege  that 
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the  notes  have  been  paid,  nor  does  he  allege  that  the  con- 
fession of  judgment  was  taken  as  a  satisfaction  for  the  notes. 
He  contends  that  these  allegations  were  not  necessary,  and 
that  the  notes  have  become  merged  in  the  judgment.  The 
confession  of  judgment  was  a  remedy  at  law  to  enforce  ^pay- 
ment  of  the  particular  notes  by  the  maker,  not  a  substitution 
of  any  other  security  for  the  notes,  so  that  the  notes  must 
be  merged  in  such  security.  If  the  judgment  were  for  any 
cause  set  aside  the  notes  would  still  subsist,  and  might  at 
any  time  be  sued  against  the  maker  or  endorsers,  as  they 
may  still  be  against  the  endorsers,  should  the  judgment 
against  the  maker  remain  unpaid.  It  appears  to  me  that 
the  issues  were  properly  found  for  the  plaintiffs  on  the 
trial,  inasmuch  as  the  confession  of  judgment  was  procured 
to  be  taken  and  was  taken  by  the  plaintiffs  at  his  request ; 
and  if  it  were  otherwise,  that  the  pleas  do  not  set  up  any 
defence  to  the  action.  If  the  judgment  against  the  maker 
cannot  operate  as  a  discharge  of  the  endorser,  the  registra- 
tion of  that  judgment,  so  as  to  charge  the  landed  estate  of 
AYatson,  cannot  have  that  effect.  If  not  registered  defendant 
would  have  great  reason  to  complain  that  by  the  plaintiffs' 
negligence  Watson  was  at  liberty  to  dispose  of  his  property, 
and  to  pay  other  creditors,  instead  of  being  bound  for  the 
satisfaction  of  the  debt  to  the  plaintiffs.  I  cannot  see  how 
it  is  that  defendant  sets  up  as  a  defence,  and  as  a  reason 
why  he  should  be  discharged,  proceedings  which  have  been 
taken  at  his  own  request  and  clearly  for  his  advantage. 

Burns,  J. — I  do  not  consider  that  the  evidence  sustained 
the  plea,  in  the  allegation  that  the  confession  of  judgment 
was  obtained  at  the  plaintiffs'  instigation  and  request.  They 
did  wish  to  have  it,  but  the  maker  of  the  note  refused  to  give 
it  until  pressed  by  the  defendant  to  do  so,  and  it  was  the  de- 
fendant who  finally  obtained  it.  Even  though  the  plea  were 
proved,  and  if  the  verdict  had  been  for  the  defendant  upon 
it,  the  plaintiffs  would  have  been  entitled  to  judgment  non 
obstante  veredicto  ;  so  the  verdict  being  for  the  plaintiffs  it 
is  all  right. 

Judgment  for  plaintiffs. 
28  VOL.  XVII. 
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Robinson  v.  Smith. 

Bond  for  a  deed — Ejectment — Demand  of  possession. 

Plaintiff  sold  a  lot  to  defendant  and  gave  a  bond  for  a  deed,  receiving  de- 
fendant's bond  for  the  purchase  money.  Nothing  was  said  about  pos- 
session in  either  instrument.  Defendant  having  made  default  in  pay- 
ment, after  having  been  for  some  time  in  possession,  . 

Held,  tliat  the  plaintiff  could  maintain  ejectment  -without  either  notice  to 
quit  or  demand  of  possession. 

Qucere,  as  to  the  effect  of  the  issue  in  ejectment  now  being  only  as  to  the 
right  of  possession. 

Ejectment.  The  plaintiff  sold  the  lot  in  question  to 
defendant,  and  gave  a  bond  for  a  deed.  Defendant  gave  a 
bond  to  the  plaintiff  for  the  purchase  money.  There  was 
no  reference  in  defendant's  bond  to  the  purchase  of  the  lot. 
Defendant  went  into  possession.  Default  was  made  in  pay- 
ment of  the  bond  for  the  money.  The  plaintiff  brought 
ejectment  without  notice  to  quit  or  demand  of  possession, 
and  a  verdict  vfas  entered  for  defendant,  at  Toronto,  before 
Hagarty^  J.,  who  held  that  the  plaintiff,  under  the  circum 
stances,  could  not  recover.  Leave  was  reserved  to  plaintiff 
to  move  to  enter  a  verdict  for  him. 

MeBride  obtained  a  rule  nisi  accordingly. 

Cameron,  Q.  C,  shewed  cause,  and  contended  that  at  all 
events  a  demand  of  possession  was  necessary  to  entitle  the 
plaintiff  to  recover  :  that  defendant,  having  entered  as  a 
purchaser,  could  not  be  ejected  as  a  trespasser  until  he  was 
placed  in  the  position  of  one  by  holding  over  after  being 
required  to  give  up  possession. 

McBride  supported  the  rule,  and  referred  to  Phillpotts  v. 
Crouch,  5  U.  C.  R.  453,  and  Stringham  v.  Ammerman,  14 
U.  C.  R.  550;  Doe  Sherwood  v.  Stephens,  6  0.  S.  432  ;  Doe 
Stodders  v.  Trotter  1  U.  C.  R.  310  ;  Doe  Kemp  v.  Garner, 
1  U.  C.  R.  39,  and  Doe  Leeson  v.  Sayer,  3  Camp.  8. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

The  defendant  is  in  possession,  as  appears  by  the  evidence, 
without  any  written  authority  from  the  plaintiff.  It  was 
admitted  that  he  had  purchased  from  the  plaintiff,  and  re- 
ceived a  bond  for  a  deed,  but  nothing  was  contained  either 
in  it  or  in  the  bond  for  the  purchase  money,  as  to  the  pos- 
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session  of  the  lot  until  paid  for.  The  defendant  took  pos- 
session and  has  since  been  allowed  to  hold  it,  but  has  made 
default  in  payment  of  the  instalments.  Ejectment  could  no 
doubt  have  been  maintained  against  him  the  moment  he 
entered,  as  he  entered  without  any  legal  right  to  do  so. 
His  being  allowed  to  continue  so  long  in  possession  can 
make  no  difference  in  the  strict  legal  rights  of  the  parties. 
He  was  a  tenant  at  sufferance  only  ;  but  if  he  had  entered  by 
virtue  of  a  written  authority,  which  recognised  his  right  of 
possession  until  default  in  the  payment  of  purchase  money, 
the  several  cases  to  which  reference  has  been  made  in  our 
own  court  shew  that  ejectment  might  be  maintained  against 
him  without  any  demand  of  possession  or  notice  to  quit. 
These  cases  must  be  taken  till  reversed  to  have  established 
the  law  as  to  the  possession  between  a  seller  and  purchaser, 
where  default  is  made  in  payment  of  purchase  money. 

There  is  another  consideration  which  seems  to  me  to  be 
entitled  to  a  good  deal  of  weight,  since  the  change  in  the 
form  of  the  action  of  ejectment.  Formerly  it  was  necessary 
to  shew  that  the  party  in  possession  was  in  fact  holding  as  a 
trespasser,  or  as  a  mere  intruder  or  occupant  without  right ; 
but  according  to  the  present  proceeding  the  sole  question 
seems  to  be  who  is  entitled  to  the  possession,  without  any 
reference  to  the  manner  in  which  he  may  have  entered. 

We  think,  under  any  circumstances,  the  plaintiff  is  entitled 
to  have  his  rule  made  absolute  to  have  a  verdict  entered  for  him. 

Rule  absolute. 


Hope  v.  Ferguson. 

Registrar'' s  fees. 

Where  a  township  lot  has  been  originally  granted  by  the  Crown  in  halves, 
and  the  title  to  each  has  continued  separate,  the  registrar  must,  on  ap- 
plication, furnish  an  extract  of  conveyances  relating  to  either  half.  He 
cannot  furnish  and  charge  for  extracts  of  conveyances  relating  to  the 
other  part. 

He  is  entitled  to  charge  only  Is.  3d.  for  the  first  100  words,  and  9d.  for 
each  additional  100  words  contained  in  the  whole  extract  and  certificate  ; 
not  Is.  3d.  for  each  memorial,  treating  it  as  a  separate  extract  and  cer- 
tificate. 

This  was  a  case  stated  for  the  opinion  of  the  court  under 
the  Common  Law  Procedure  Act. 
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The  defendant  was  the  registrar  for  the  county  of  Mid- 
dlesex. The  plaintiff,  being  interested  in  the  title  to  the 
west  half  of  the  east  half  of  lot  23  in  the  first  concession 
north  of  the  Egremont  road,  in  the  township  of  Adelaide, 
required  from  the  defendant,  as  such  registrar,  a  certificate 
of  the  state  of  the  title  of  the  w^est  half  of  the  east  half  of 
the  lot. 

The  Crown  had  granted  said  lot  23  originally  in  half  lots, 
— that  is  to  say,  the  west  half  and  the  east  half,  to  different 
persons — and  so  far  they  had  continued  distinct  and  separate, 
and  by  no  conveyances  had  been  intermingled  with  each  other. 
The  lots  in  the  township  were  200  acre  lots,  and  the  plan  of 
the  township  made  by  the  government  did  not  shew  a  sub- 
division of  the  lots  into  halves.  The  custom  had  always 
been  in  the  registry  office  to  keep  the  index  in  this  manner : 
namely,  a  page  was  tg^ken  for  all  the  lots  in  a  concession, 
then  a  space  allotted  for  each  lot  in  that  concession,  and  the 
conveyances  affecting  each  lot  were  there  inserted  by  num- 
bers, beginning  with  the  first  after  the  patent  as  No.  1,  and 
these  numbers  then  enabled  the  person  searching  to  refer  to 
the  books  containing  the  transcripts  of  the  memorials.  In 
the  present  case  all  the  conveyances,  whether  of  the  west 
half  or  east  half  of  the  lot,  were  entered  as  of  that  lot,  but 
the  index  in  no  way  gave  information  whether  the  number 
one,  for  instance,  or  any  other  particular  number,  affected 
the  east  or  west  half  of  the  lot. 

In  making  the  search  and  giving  the  certificate  in  this 
case,  the  defendant  certified  that  his  first  search  shewed 
that  the  Crown  had  granted  this  lot  in  halves,  and  then  he 
made  sixteen  further  searches  of  numbers  of  the  index, 
which  referred  him  to  transcripts  of  memorials  as  well  of  the 
half  of  the  lot  not  inquired  for  as  of  that  sought  after,  and 
then  the  defendant  charged  for  eighteen  searches  and  certi- 
cates,  instead  of  eighteen  searches  and  one  certificate,  which 
was  all  that  was  done  or  certified. 

The  questions  stated  for  the  opinion  of  the  court  were  : 

Mrst. — Has  the  registrar  the  right  to  insist  upon  furnish- 
ing extracts  of  all  conveyances  relating  to  a  whole  lot  of  200 
acres,  when  an  abstract  of  the  title  to  a  portion  of  the  lot  is 
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required,  or  is  the  registrar  limited  in  making  his  extracts 
to  the  conveyances  relating  to  the  part  of  the  lot  asked  for, 
the  lot  being  originally  granted  in  half  lots. 

Secondly. — Has  the  registrar  a  right  to  charge  Is.  3d.  for 
each  abstract  as  stated,  or  is  he  only  entitled  to  Is.  3d.  for 
the  first  100  words,  and  the  sum  of  9d.  for  each  additional 
100  words. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

There  appears  to  us  no  difficulty  in  either  of  the  ques- 
tions submitted  to  the  court.  As  to  the  first,  we  do  not 
think  the  registrar  is  bound  in  any  way  to  give  extracts  or 
certificates  of  such  portions  of  the  lot  as  are  not  asked  for, 
nor  can  he  compel  a  person  to  pay  for  such.  The  registrar 
might  make  search  to  see  whether  the  Crown  had  granted 
the  whole  of  a  lot  or  had  granted  it  in  halves,  but  as  soon  as 
he  discovered  that  it  was  granted  in  halves  his  search  and 
his  extracts  then  should  be  confined  to  that  part  which  was 
asked  for ;  and  his  abstracts,  for  which  he  would  have  a  right 
to  charge,  should  be  confined  to  that  part.  There  is  nothing 
in  any  of  the  registry  acts  requiring  the  registrar  to  keep 
an  index  in  any  particular  form.  The  index  is  kept  for  the 
purpose  of  facilitating  searches,  and  if  the  registrar  finds 
that  it  enables  him  to  make  his  searches  more  easily,  to 
insert  all  the  conveyances  affecting  a  particular  lot  in  one 
part  of  the  page,  he  may  do  so,  though  the  Crown  may  have 
granted  it  in  half  lots  ;  yet  that  will  not  enable  him  to 
charge  for  searches  and  abstracts  for  the  whole  when  not 
wanted.  Yfhen  a  person  subdivides  a  lot  himself,  and  does 
not  furnish  the  registrar  with  a  plan,  the  registrar  has  no 
other  mode  than  to  put  all  conveyances  in  the  one  index 
affecting  that  lot.  This  case  is  not  of  that  description,  how- 
ever, for  the  Crown  originally  granted  it  in  half  lots,  thereby 
making  them  just  as  distinct  as  if  the  two  had  been  separate 
lots.  If  the  registrar,  by  his  index,  cannot  tell  without  search 
which  half  of  the  lot  the  particular  number  of  conveyance 
refers  to  in  the  index,  but  must  look  at  the  books,  and  there 
he  finds  that  it  is  the  other  half  of  the  lot  than  the  one 
sought  for,  then  it  is  his  index  which  is  at  fault,  and  that 
search  must  go  for  nothing.    If  he  had  subdivided  his  index 
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as  tlie  Crown  subdivided  the  lot,  and  followed  the  subdivi- 
sion which  the  Crown  had  made,  there  would  have  been  no 
such  difficulty  as  presented  in  this  case ;  and  we  see  no  rea- 
son why  the  registrar  should  not,  even  for  the  purpose  of 
convenience  to  himself  in  searching,  adopt  the  division  made 
by  the  Crown.  The  custom  of  the  office,  however,  in  mak- 
ing and  keeping  an  index  to  render  the  searches  more  easy, 
will  not  sanction  his  making  a  charge  like  the  present. 

With  regard  to  the  second  question,  what  was  required  of 
the  defendant  was  that  he  should  furnish  a  certificate  of  title 
of  the  west  half  of  the  east  half  of  lot  number  twenty-three 
in  the  first  concession  north  of  the  Egremont  road,  township 
of  Adelaide,  with  judgments.  The  defendant,  to  complete 
this,  has  looked  at  a  number  of  memorials,  and  he  considers 
that  each  memorial  is  to  be  treated  as  a  separate  and 
distinct  extract  and  certificate,  though  upon  his  own  docu- 
ment furnished  he  has  put  but  one  certificate  for  the  whole. 
According  to  his  own  shewing  he  had  made  but  one  extract 
and  one  certificate,  though  to  do  that  he  required  to  look  at 
several  memorials.  He  should  have  charged  only  Is.  3d. 
for  the  first  hundred  words,  counting  each  figure  as  a  word, 
and  then  9d.  for  each  additional  hundred  words,  contained 
in  the  extract  and  certificate  counted  together.  It  may  be 
that  in  some  instances  extracts  of  memorials  may  be  required 
to  be  certified  separately,  but  this  case  is  not  of  that  descrip- 
tion, for  the  registrar  merely  states  the  name  of  each  grantor 
and  grantee,  and  the  date,  the  date  of  registry,  and  what 
description  of  instrument,  whether  bargain  and  sale  or  mort- 
gage.   Judgment  should  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Taylor  v.  Geier. 

Promissory  note — Notice  of  non-payment. 

A  note -was  presented  for  payment  on  the  9th  of  March,  at  Gr.,  where  the 
indorser  lived,  and  the  notice  was  mailed  on  the  following  day  at  M., 
a  village  five  miles  distant,  but  was  not  received  at  Gr.  until  the  13th. 

Held,  sufficient. 

Action  upon  a  promissory  note  of  William  Grier,  made 
the  6th  of  May,  1857,  payable  to  the  order  of  defendant 
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Thompson  in  ten  months,  indorsed  to  defendant  James 
Grier,  and  by  him  to  the  plaintiffs. 

The  maker  and  first  indorser  allowed  judgment  to  go  by 
default.  The  defendant  James  Grier  pleaded,  denying  pre- 
sentment to  the  maker  and  notice  of  non-payment,  and  also 
denying  that  the  note  was  duly  presented  for  payment  at 
Griersville,  as  in  the  declaration  alleged. 

The  note  was  made  payable  "  at  Griersville,  and  not 
elsewhere."  The  declaration  averred  that  the  note  ^^was 
duly  presented  at  Griersville,  and  was  dishonoured,  whereof 
the  defendant  had  due  notice." 

At  the  trial  at  Toronto,  before  Hagarty^  J.,  it  appeared 
that  the  note  was  presented  at  Griersville  to  William  Grier 
the  maker,  on  the  9th  of  March,  the  day  on  which  it  fell 
due,  at  eleven  o'clock  in  the  forenoon. 

The  maker  and  the  defendant  James  Grier  lived  in  Griers- 
ville, in  which  village  there  was  a  post-office.  The  person 
who  presented  the  note  having  left  behind  him  at  Meaford, 
a  village  five  miles  from  Griersville,  the  written  notice  which 
he  was  to  have  served  on  the  indorser  James  Grier,  returned 
to  Meaford  without  giving  or  leaving  for  him  a  notice  at 
Griersville  ;  but  the  next  day  he  posted  the  proper  notice  at 
Meaford,  addressed  to  James  Grier  at  Griersville.  The  post 
went  only  twice  a-week  from  Meaford  to  Griersville,  and  the 
notice  did  not  arrive  at  Griersville  till  the  13th  of  March. 

It  happened  that  James  Grier  was  absent  from  home  from 
the  9th  till  after  the  13th ;  and  it  was  sworn  on  the  trial  by 
his  brother,  who  was  the  postmaster  at  Griersville,  that  he 
was  not  better  able  to  pay  on  the  9th  than  on  the  13th  of 
March,  his  shop  having  been  lately  burnt. 

It  was  objected  at  the  trial  that  the  notice  was  insufficient, 
the  statute  14  and  15  Vic,  ch.  94,  requiring  the  notice  in 
such  cases  to  be  mailed  at  the  post-office  nearest  to  the  place 
of  presentment ;  and  a  nonsuit  was  moved  on  that  ground. 

A  verdict  was  rendered  for  the  plaintiff  for  £164,  leave 
being  reserved  to  the  defendant  to  move  for  a  nonsuit. 

Mr.  R.  Vanhoughnet  obtained  a  rule  nisi  accordingly. 
He  cited  Wilson  v.  Pringle,  14  U.  C.  R.  230 ;  14  &  15  Vic, 
ch.  94. 
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M.  0.  Oameron  shewed  cause,  and  cited  Bank  of  British 
North  America  v.  Ross,  1  U.  C.  R.  199;  Bank  of  Upper 
Canada,  4  U.  C.  R.  483 ;  Bank  of  Upper  Canada  v.  Smith, 
3-U.  C.  R.  358. 

Robinson,  C.  J. — There  is  no  doubt  that,  as  the  law 
stood  before  the  statute  14  &  15  Vic,  ch.  94,  the  notice 
that  was  given  in  this  case  would  have  been  sufficient,  being 
posted  in  Meaford  and  directed  to  the  indorser  at  Griersville. 
The  statute  was  passed  to  remove  doubts  that  had  been 
raised  about  the  regularity  of  posting  the  notice  on  the  day 
of  maturity  of  the  note  ;  and  the  peculiar  question  that  has 
been  raised  in  this  case  affords  an  instance  of  what  often 
happens :  namely,  that  the  attempt  to  settle  one  question  by 
,  legislation  may  create  grounds  for  new  questions  that  could 
not  have  been  raised  before. 

According  to  what  the  defendant  contends  must  be  the 
effect  of  the  2nd  clause  of  14  &  15  Vic,  ch.  94,  if  the 
indorser  had  lived  in  a  part  of  the  province  very  remote 
from  the  place  where  the  note  was  presented,  the  notice  to 
him,  if  sent  by  post,  must  be  taken  or  sent  to  the  post-office 
in  or  nearest  to  the  place  where  the  note  was  presented, 
although  to  do  this  it  might  be  necessary  to  send  it  a  long 
distance  in  the  very  opposite  direction  to  the  indorser's 
residence. 

The  legislature  could  never  have  meant  that.  What  they 
obviously  must  have  intended  to  provide  was,  that  the  per- 
on  who  presented  a  note  to  the  maker  might,  on  the  same 
day,  or  on  the  next,  give  notice  to  the  indorser  by  letter, 
mailed  in  or  nearest  to  the  place  where  the  presentment  took 
place,  however  distant  that  might  be  from  the  residence  of 
the  indorser.  And  that  was  intended  no  doubt  to  be  for  the 
convenience  of  the  person  giving  the  notice;  but  there 
could  be  no  imaginable  reason  for  requiring  that  the  notice 
must  be  mailed,  if  sent  by  post,  in  the  post-office  in  or 
nearest  to  the  place  of  residence  of  the  maker,  because  that 
could  answer  no  good  purpose,  as  regards  the  convenience 
or  safety  of  the  indorser,  as  a  general  rule,  but  might  in 
many  cases  be  postponing  considerably  the  time  when  he 
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could  receive  the  notice.  The  statute  might  have  been  so 
expressed  as  to  compel  such  a  construction,  though  it  could 
not  have  been  meant,  in  which  case  we  must  have  given  way 
to  it ;  but  that  such  could  not  have  been  the  intention  is  so 
plain,  I  think,  that  we  ought  not  to  adopt  that  construction, 
unless  the  language  makes  it  inevitable.  * 

That  appears  to  me  to  be  by  no  means  the  case.  The 
statute  only  makes  a  notice  sufficient  which  is  so  sent ;  it 
does  not  make  it  necessary  that  all  notices  to  indorsers,  when 
sent  by  mail,  should  be  deposited  in  the  post-office  in  or  near 
the  place  in  which  the  note  was  presented,  but  establishes  it 
as  one  of  the  means  of  giving  notice  which  shall  be  deemed 
sufficient. 

Burns,  J. — I  think  the  second  section  of  the  act  14  &  15 
Vic,  ch.  94,  refers  to  cases  where  the  bill  or  note  has  been 
protested  for  non-payment,  and  that  such  notices  shall  be 
deemed  and  taken  to  have  been  served  to  all  intents  and  pur- 
poses upon  the  party  to  whom  the  same  shall  be  addressed, 
being  deposited  in  the  post-office  nearest  to  the  place  of  mak- 
ing presentment  of  such  bill  or  note.  As  the  law  stood  pre- 
vious to  the  passing  of  this  act,  if  the  holder  and  endorsers 
of  a  bill  or  note  which  was  protested  lived  in  different  towns 
or  places,  and  there  was  a  general  post-office  there,  the  post 
office  might  be  used  as  the  means  of  transmission  of  the 
notices  ;  so  also  where  parties  living  in  the  same  town,  if 
there  was  a  penny  post  or  local  post ;  but  if  there  were  no 
communication  of  that  kind,  then  it  was  incumbent  on  the 
notary,  or  the  holder  of  the  bill  or  note,  to  cause  notice  to 
be  conveyed  to  or  reach  the  person  intended  to  be  charged 
by  special  messenger  or  otherwise.  I  have  always  taken 
the  statute  to  put  it  upon  the  footing,  that  in  no  case  of 
notice  of  protest  for  non-payment  need  there  be  any  other 
service  of  notification  than  depositing  the  notice,  properly 
addressed,  in  the  post-office  nearest  the  place  of  presentment. 
One  can  easily  imagine  cases  where  such  a  mode  of  giving 
the  notice  might  be  longer  in  reaching  the  party  to  be 
charged  than  would  be  the  case  under  the  old  rule ;  as,  for 
instance,  a  note  might  be  made  payable  at  Meaford,  the 
place  spoken  of,  requiring  presentment  to  be  made  there  in 
29  VOL.  xvn. 
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order  to  charge  an  indorser  living  in  Toronto  ;  but  yet  the 
holder,  who  might  live  in  Toronto  also,  would  be  quite  right 
in  depositing  the  notice  of  protest  in  the  post  office  at  Mea- 
for.d,  directed  to  the  endorser  in  Toronto,  though  the  endorser 
might  by  the  course  of  post  be  several  days  longer  receiving 
it  than  if  the  holder  here  in  Toronto  sent  a  notice  to  his 
place  of  residence  or  place  of  business.  In  the  present  case, 
however,  the  note  was  not  protested,  but  only  presented  for 
payment,  and  notice  given  by  the  person  who  acted  as  agent 
for  the  plaintiff.  The  simple  question  is,  whether  there  be 
any  rule  of  law  binding  upon  the  plaintiff  to  have  caused  the 
notice  to  be  deposited  in  the  post-office  at  Griersville,  rather 
than  that  the  person  should  go  back  to  his  place  of  business 
or  residence,  and  then  post  the  notice  from  that  place  within 
the  time  the  law  allows  as  reasonable  diligence.  The  agent 
was  not  bound  to  wait  all  of  the  day  at  Griersville  on  which 
he  presented  the  note  to  the  maker,  nor  was  he  bound  to 
give  notice  to  the  endorser  on  that  day.  It  sufficed  for  him 
to  do  that  on  the  following  day ;  but  the  following  day  he 
was  at  Meaford,  and  therefore,  as  he  could  not  deposit  the 
notice  in  the  post  office  at  Griersville  without  going  back 
there  to  do  it,  he  did  what  the  law  has  always  held  to  be 
sufficient  in  cases  where  the  parties  live  in  different  towns- — 
namely,  he  deposited  the  notice  on  that  day  in  the  post 
office  at  Meaford  directed  to  the  defendant's  address  at 
Griersville ;  and  I  think  that  was  sufficient. 
McLean,  J.,  concurred. 

Rule  discharged. 


McKenzie  et  al.  v.  Vansickles  et  al. — The  Times  and 
Beacon  Insurance  Company — Garnishees. 

Insurance — Unjust  defence — Defective  plea — Amendment  refused. 

In  an  action  on  a  policy  of  insurance,  defendants  pleaded  a  communication 
opened  between  the  building  where  the  goods  insured  were  and  the 
building  adjoining,  without  notice  to  them,  contrary  to  one  of  the  condi- 
tions of  the  policy.  At  the  trial  it  appeared  that  they  had  mis-described 
the  alteration  on  which  they  intended  to  rely,  but  it  was  also  shewn  that 
such  alteration  had  not  in  any  way  caused  or  contributed  to  the  fire. 

Held,  that  under  these  circumstances  an  amendment  of  the  plea  was  pro- 
perly refused. 

Action  by  the  judgment  creditors,  under  the  Common 
Law  Procedure  Act,  against  the  Times  and  Beacon  Insurance 
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Company,  on  a  policy  of  insurance  effected  with  them  by 
the  judgment  debtors  on  certain  goods. 

At  the  trial  at  Stratford,  before  Bobinson,  C.  J.,  a  ver- 
dict was  found  for  the  plaintiffs  for  <£664  12s.  6d. 

Draper  moved  for  a  new  trial  on  affidavits,  and  on  account 
of  refusal  by  the  learned  Chief  Justice  of  an  amendment 
moved  at  the  trial. 

The  facts  of  the  case  are  fully  stated  in  the  judgments. 

Robinson,  C.  J. — On  consideration  since  the  trial,  I 
think  I  did  what  was  right  in  refusing  the  amendment, 
and  at  any  rate  the  refusal  would  not  alone  be  a  ground 
for  new  trial,  though  if  it  should  be  thought  that  it  would 
have  been  proper  to  have  allowed  the  amendment,  the 
refusal  would  strengthen  the  application  for  a  new  trial 
on  other  grounds. 

The  garnishees  assert  that  they  had  good  grounds  for 
suspecting  that  the  execution  debtors  (the  insured)  had  set 
fire  intentionally  to  the  premises  insured ;  but  not  being 
able  to  prove  it,  they  did  not  plead  it  as  a  defence  ;  and 
that  having  those  suspicions,  they  felt  themselves  the  more 
justified  in  setting  up  the  other  defence  on  which  they  re- 
lied, though,  under  other  circumstances,  it  might  be  thought 
rigorous  in  them  to  do  so.  That  defence,  last  alluded  to, 
was,  that  after  the  insurance  the  insured  had,  without  the 
assent  or  knowledge  of  the  insurers,  opened  a  direct  com- 
munication between  an  adjoining  building  and  that  insured, 
and  thereby  forfeited  all  benefit  of  their  policy.  This  com- 
munication, it  was  proved,  had  nothing  to  do  with  occasion- 
ing the  fire,  which  did  not  come  from  that  building,  but 
extended  to  it. 

The  fire  came  from  a  new  building  put  up  by  the  insured, 
behind  the  house  insured :  that  new  building  had  a  direct 
communication  with  the  other ;  but  before  the  insured  put  up 
that  building  in  which  the  fire  did  originate  they  obtained 
the  consent  of  the  insurers,  who  did  not  even  exact  any 
additional  premium. 

The  insurers,  perhaps  under  the  impression  that  the  fire 
arose  from  the  other  building,  between  which  and  that 
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insured  a  door  had  been  opened  without  previous  reference 
to  the  insurers,  put  in  a  plea  meant  to  describe  the  altera- 
tion made  by  opening  this  communication,  but  mis-conceiv- 
ing the  nature  of  the  alteration,  they  gave  an  inaccurate 
description  of  it,  and  the  plaintiffs  having  denied  the  truth 
of  the  plea,  it  was  clear  from  the  evidence  that  the  defend- 
ants' plea  was  not  proved.  The  defendants  then  applied  to 
be  allowed  to  amend,  but  I  thought  it  would  not  be  in  ad- 
vancement of  justice,  for  it  is  not  usual  to  allow  amendments 
in  order  to  facilitate  either  hard  actions  or  hard  defences. 
Since  the  defendants  had  not  thought  proper  to  set  up  as  a 
defence  that  the  building  had  been  wilfully  set  fire  to,  I 
thought  I  ought  to  look  on  the  plaintiffs'  claim  as  a  fair  and 
honest  one,  as  regarded  that  point ;  and  if  it  was,  then,  al- 
though the  defendants,  if  they  had  set  up  the  alleged  altera- 
tions as  making  void  the  policy,  might  have  succeeded  in 
defending  the  action,  though  that  had  nothing  to  do  with 
causing  the  fire,  yet  having  failed  to  avail  themselves  of  such 
a  defence,  I  thought  it  fair  to  leave  them  to  abide  by  the 
consequence,  without  helping  such  defence  by  an  amendment 
after  the  evidence  had  been  received. 

Burns,  J.—The  action  is  to  try  whether  the  garnishees 
be  liable  upon  a  policy  of  insurance  effected  by  the  judgment 
debtors  with  the  garnishees,  dated  12th  of  March,  1857. 
The  fire  happened  on  the  10th  of  March,  1858. 

The  garnishees  pleaded  three  pleas. — 1st.  That  after  the 
policy  was  effected  the  judgment  debtors  permitted  an  alter- 
ation to  be  made  in  the  building  containing  the  goods  insur- 
ed, by  erecting  a  staircase  from  the  adjoining  building  to 
that  containing  the  goods,  and  that  notice  of  this  was  not 
given.  2nd.  That  the  judgment  debtors  had  not  goods  to 
the  amount  insured.  3rd.  That  there  was  fraud  in  describ- 
ing the  nature  and  value  of  the  goods. 

It  appeared  in  evidence  that  what  the  defendants  pleaded 
as  an  alteration  of  the  building  was  not  so,  for  it  existed 
before  the  insurance  was  taken,  and  was  built  with  the  house 
originally.  The  postmaster,  who  had  the  ground-floor  of  the 
building  adjoining  the  shop  of  Vansickles  &  Co.,  occupied  it 
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as  the  post-office,  and  he  lived  in  the  apartments  above  the 
shop  of  Vansickles  &  Co.  He  came  to  live  in  those  apart- 
ments in  September,  1857,  and  for  his  convenience,  to  pass 
and  repass  from  that  staircase  to  the  post-office,  the  o^Yner  of 
the  building,  who  was  a  different  person  from  the  insurers, 
permitted  him  to  cut  a  hole  through  the  partition  wall, 
between  the  two  buildings,  upon  the  ground-floor.  This  it 
appears  had  nothing  whatever  to  do  with  either  originating 
the  fire  or  promoting  it  after  it  began.  The  fire  commenced 
in  the  building  in  which  the  insured  goods  were,  and  then 
communicated  from  that  to  the  post-office  building,  and  the 
whole  was  destroyed.  The  defendants'  counsel  applied 
for  leave  to  amend  the  plea,  and  instead  of  stating  an  alter- 
ation by  the  building  of  the  staircase,  he  wished  to  state 
that  the  alteration  of  the  premises  was  the  making  of  the 
hole  spoken  of,  allowing  the  one  building  to  communicate 
with  the  other.  The  learned  Chief  Justice  declined  to  allow 
this  amendment,  on  the  ground  that  it  did  appear  the  alter- 
ation, even  if  it  were  such  a  material  one  as  could  affect  the 
insurance,  yet  was  neither  the  proximate  or  approximate 
cause  of  the  loss,  or  could  in  any  way  have  contributed  to  it. 

Mr.  Drajper  has  moved  upon  affidavit,  stating  that  the 
defendants  were  taken  by  surprise  in  the  evidence  respect- 
ing the  alteration,  and  also  on  the  ground  that  the  learned 
Chief  Justice  refused  to  allow  the  amendment.  When  an 
amendment  has  been  made  the  court  will  review  the  case, 
and  adjudge  whether  it  be  legally  done ;  but  where  it  is  dis- 
cretionary either  to  grant  or  refuse  it  at  nin  prius,  it  is  not 
open  to  either  party  to  come  to  the  court  and  complain  of  it, 
as  a  legal  ground  for  disturbing  the  verdict.  Then,  looking 
at  the  case  as  one  where  the  defendants  can  be  said  to  be 
taken  by  surprise  by  the  evidence  offered  at  the  trial,  there 
is  not  ground  to  support  it.  Most  likely  the  defendants' 
counsel  was  surprised  by  the  evidence,  but  the  question  is 
whether  there  was  any  ground  for  the  defendants  being  in 
a  similar  position.  I  think  not.  It  appears  that  an  inspec- 
tor of  the  company  was  engaged  with  the  insured  in  adjust- 
ing the  amount  of  the  loss  ;  and  surely  we  must  suppose  he 
made  himself  acquainted  with  the  facts,  or  if  he  did  not,  he 
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did  not  discharge  his  duty  properly ;  and  if  he  was  misled 
by  incorrect  information  from  the  insured,  that  fact  should 
be  shewn.  There  is  nothing  to  shew  that  the  defendants 
have  been  in  any  way  misled  by  the  insurers  with  regard  to 
the  alterations  spoken  of. 

Suppose,  however,  the  alteration  of  making  the  hole 
spoken  of  were  pleaded,  the  next  question  which  would  arise 
would  be  whether  it  was  a  material  one,  and  looking  at  the 
facts  proved  in  this  case,  it  would  amount  to  a  bare  chance 
of  affording  the  defendants  an  opportunity  of  escaping  from 
the  policy,  which  I  do  not  think  would  be  advancing  the 
ends  of  justice  to  grant  after  verdict  in  a  case  like  this. 

McLean,  J.,  concurred. 

Rule  refused. 


Hodgson  v.  The- Municipality  of  the  Township  of 
Whitby. 

Action  on  award — Plea,  no  aioard — Effect  of — Reference  by  resolution  of 
Municipality. 

A  municipality  by  by-law  opened  a  road  across  the  plaintiff's  property,  and 
arbitrators  were  appointed  under  the  16  Vic,  ch.  181,  one  by  the  coun- 
cil, one  by  the  plaintiff,  and  a  third  by  the  judge  of  the  county  court,  to 
determine  what  compensation  should  be  paid  to  him.  Afterwards  a 
resolution  was  passed  by  the  council,  that  the  arbitrators  so  chosen  should 
be  instructed  to  take  into  consideration  the  damages  to  the  plaintiff's  crops 
and  fences,  so  that  all  differences  might  be  settled ;  and  they  awarded 
separate  sums  for  opening  the  road,  and  for  damages  respectively. 

The  plaintiff  having  brought  debt  on  this  award,  defendants  pleaded  no 
award. 

Held,  that  under  this  plea  they  could  not  dispute  the  arbitrators'  authority 
to  award  the  latter  sum ;  but  should  have  moved  to  set  aside  the  award, 
or  might  have  pleaded  nunquam  indehitati  to  that  sum,  which  would  have 
brought  the  submission  in  issue. 

Qucere,  whether  the  resolution  was  binding  upon  the  council  as  a  reference. 

The  plaintiff  sued  in  debt  for  £269  12s.  as  due  to  him 
upon  an  award  made  by  two  arbitrators,  PaWson  and  Sex- 
ton, concerning  certain  matters  in  difference,  and  whereby 
it  was  awarded  that  defendants  should  pay  to  the  plaintiff 
the  said  sum. 

Flea. — That  the  two  arbitrators  named  did  not  make  the 
supposed  award  of  and  concerning  the  matters  in  difference 
referred  as  aforesaid. 

At  the  trial  at  Whitby,  before  Draper^  C.  J.,  the  appoint- 
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ment  of  arbitrators,  and  their  authority  to  appoint,  was  ad- 
mitted by  defendants'  counsel. 

The  parties  had  each  appointed  an  arbitrator,  and  a  third 
was  appointed  by  the  judge  of  the  county  court. 

A  by-law  of  the  township  of  Whitby  was  passed  in  Au- 
gust, 1857,  laying  out  a  new  road  across  lots  15,  16,  17, 
18,  19  and  20,  in  the  8th  concession  of  the  township  of 
Whitby. 

On  the  29th  of  October,  1857,  the  Municipal  Council  of 
Whitby  appointed  Mr.  J.  Ham  Perry  their  arbitrator,  to 
determine  what  damage  should  be  paid  to  this  plaintiff  for 
carrying  the  road  through  lots  19  and  20. 

On  the  16th  of  November,  1857,  a  resolution  was  carried 
in  the  council,  that  the  arbitrators  chosen  between  the  cor- 
poration and  this  plaintiff,  respecting  the  opening  of  a  road 
across  the  plaintiff's  land,  be  instructed  to  take  into  consid- 
eration any  damages  to  the  crops  and  fences  belonging  to 
the  plaintiff,  on  account  of  the  opening  of  said  road,  with 
the  view  that  all  differences  between  the  municipality  and  the 
plaintiff  may  be  settled  and  determined  by  said  arbitration. 

Perry  was  appointed  arbitrator  by  the  municipality.  Paw- 
son  by  the  plaintiff,  and  Sexton  by  the  judge  of  the  county 
court ;  and  on  the  14th  of  December,  1857,  the  arbitrators, 
Pawson  and  Sexton,  made  an  award,  in  which  they  recited 
that  the  municipality  and  the  plaintiff  had  not  been  able  to 
agree  upon  the  compensation  which  the  plaintiff  was  enti- 
tled to  for  the  opening  the  road  through  his  land,  and  that 
the  three  arbitrators  had  been  appointed  to  determine  upon 
the  damages  to  which  the  plaintiff  was  entitled  under  and 
by  virtue  of  the  statute  16  Vic,  ch.  181 ;  and  recited  also 
that  certain  other  differences  having  arisen  between  the 
municipality  and  the  plaintiff,  as  to  compensation  to  which 
the  plaintiff  claimed  to  be  entitled  for  damages  by  him  sus- 
tained, and  expenses  to  which  he  had  been  put  in  conse- 
quence of  the  municipality  having,  previous  to  the  passing 
of  the  said  by-law,  directed  and  authorised  the  opening  of  a 
road  over  said  lots  19  and  20,  the  property  of  the  plaintiff ; 
and  that  the  municipality  and  the  plaintiff  being  unable  to 
agree  upon  the  amount  of  such  compensation,  it  was  agreed 
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between  them  to  refer  the  said  matter  to  the  award  of  the 
same  three  arbitrators,  with  a  view  to  settling  all  differences 
between  the  said  municipality  and  the  said  plaintiff. 

The  award  then  stated  that  the  said  J".  H.  Perry ^  William 
Pawson,  and  William  J.  Sexton,  having  heard  the  parties 
and  considered  their  allegations  and  proofs,  did  thereby  make 
and  publish  their  award  in  manner  following : 

As  to  the  compensation  for  opening  the  road  under  the 
said  by-law,  they  awarded  that  the  municipality  should  pay 
to  the  plaintiff  £129  16s. 

And  as  to  the  compensation  the  plaintiff  was  entitled  to 
for  damages  by  him  sustained,  and  expenses  to  which  he 
had  been  put,  in  consequence  of  the  municipality  having, 
previous  to  the  passing  of  the  said  by-law,  directed  and  au- 
thorised the  opening  of  a  road  as  aforesaid,  they  awarded 
that  the  municipality  should  pay  to  the  plaintiff  ^111  6s. 

The  award  also  directed  that  the  municipality  should  pay 
Hodgson's  costs  of  and  incidental  to  the  reference  and 
award,  £9  10s.,  and  £19,  being  the  arbitrators'  charges  for 
the  reference  and  award,  and  should  also  bear  their  own 
costs  of  the  same,  the  several  sums  to  be  paid  on  or  before 
the  31st  of  December  following. 

The  award,  though  expressed  to  be  made  by  all  the  arbi- 
trators, was  in  fact  executed  only  by  Pawson  and  Sexton. 

It  was  objected  by  the  defendants  that  the  award  executed 
by  the  two  was  invalid,  as  it  purported  to  be  the  award  of 
the  three  ;  also,  that  except  as  to  the  compensation  for 
opening  the  road  through  the  plaintiff 's  land  under  the  by- 
law, the  arbitrators  had  no  authority. 

A  verdict  was  taken  for  the  plaintiff  for  £269  12s.,  and 
leave  reserved  to  move  to  reduce  it  to  £129  16s. 

iff.  C.  Cameron  obtained  a  rule  nisi  accordingly,  to  which 
Adam  Crooks  shewed  cause. 

McMichael  supported  the  rule. 

The  authorities  referred  to  are  cited  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  only  question  is,  whether  the  award  is  valid,  so  far 
as  regards  the  £111  6s. ;  or,  rather,  whether  the  plaintiff  was 
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disabled  from  recovering  for  that  sum,  on  the  ground  that 
the  arbitrators  had  no  authority  to  award  upon  that  part 
of  the  plaintiff's  claim. 

The  only  issue  raised  by  the  pleading  is,  whether  the  t^YO 
arbitrators  did  execute  such  an  award  as  that  declared  upon. 
It  was  proved  that  they  did ;  but  the  defendants  object  that 
they  had  no  right  to  award  upon  part  of  the  claim  which 
the  plaintiff  brought  forward,  and  on  which  they  did  award. 
That  does  not  come  well  from  the  defendants,  because  they  ^ 
did  very  expressly,  by  their  resolutions,  refer  all  differences, 
though  they  were  not  bound  to  do  so  under  the  act  16  Vic, 
ch.  181,  sec.  33 ;  and  as  regarded  any  claim  but  that  coming 
strictly  under  the  statute,  a  question  might  be  raised  as  to 
the  binding  force  of  a  submission  made  by  the  reeve  merely, 
or  by  resolution  of  the  council. 

Here,  however,  the  defendants  being  sued  upon  the  award 
do  nothing  but  traverse  the  making  of  the  award  set  out, 
and  they  claim  a  right  under  that  plea  to  object  that  the 
award  which  was  in  fact  made  is  invalid,  because  they  had  not 
submitted  to  the  arbitrators  any  such  claim.  Now,  whether 
they  could  not  in  law  submit  it,  or  whether  they  did  not  do 
so,  it  appears  very  clear  on  the  award  itself  that  such  claim 
— that  is,  for  damages  by  reason  of  the  interference  with 
the  plaintiff's  property  before  their  by-law  w^as  passed — 
was  in  fact  entertained  and  awarded  upon  ;  and  that  being 
so,  the  defendants  could  either  have  moved  against  the 
award  on  that  ground,  or  could  have  pleaded  to  that  part 
of  it  which  they  contended  was  illegal.  As  I  conceive, 
(though  a  doubt  has  been  intimated  on  that  point,)  they 
could,  in  an  action  of  debt  on  the  award,  which  this  is,  have 
pleaded  nunquam  indehitati  as  to  so  much  of  the  sum 
awarded,  and  that  plea  would  have  brought  the  submission 
in  issue. 

We  do  not  think  that  under  the  plea  of  no  award  in  this 
case  the  defendants  are  at  liberty  to  deny  the  submission, 
to  say  nothing  of  the  admission  made  by  them  at  the  trial 
as  to  the  due  appointment  and  the  authority  of  the  arbi- 
trators. The  cases  cited  of  Fisher  v.  Pimbley  (11  East 
188)  ;   Dresser  v.  Stansfield  (14  M.  &  W.  823),  and 
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of  Adcock  V.  Wood  (6  Ex.  814),  do  not  apply,  we  think, 
in  support  of  the  defendants'  rule.  They  shew  that  the 
plea  of  no  award  would  not  put  in  issue  the  validity  of  the 
award,  on  the  face  of  it,  that  being  matter  of  law,  and  that 
the  defendants  should  demur  when  sufficient  appears  in  the 
declaration  to  shew  the  objection,  or  if  not  should  set  out 
the  award  and  demur. 

But  we  assume  that  the  parties  in  this  case  might  legally 
have  agreed  to  refer  both  heads  of  claim,  if  they  pleased, 
and  in  that  case  nothing  illegal  appears  on  the  face  of  the 
award;  but  the  objection  is,  that  as  to  one  of  the  sums 
awarded  against  the  defendants  they  are  not  bound  to  abide 
by  the  award,  because  they  gave  no  authority  to  arbitrate  on 
that  claim.  That  was  a  defence,  we  think,  which  required 
to  be  set  up  in  a  special  plea,  if  the  defendants  could  not 
have  pleaded  nunquam  mdehitati,  which  however  we  think 
they  could  have  done,  and  by  that  means  have  put  the 
plaintiff  to  proof  of  the  submission. 

Rule  discharged. 


Benedict  et  al.  v.  VanAllen  et  al. 

Limited  partnership — Description,  of  the  business — Payment  by  special  partner 
—12  Vic,  ch.  75. 

A.  and  B.  formed  a  limited  partnership,  A.  to  be  the  general  partner,  and 
B.  the  special,  contributing  £750.  B*  held  A.'s  notes  for  that  sum, 
which  he  gave  up  to  A.  by  way  of  payment-.  Held,  not  a  payment  in 
money  within  the  statute. 

Held,  also,  that  a  description  of  the  biisiness  to  be  -carried  on  as  that  of 
general  dealers,"  was  insufficient. 

Quodre,  whether  under  a  plea  of  non  fecit  to  a  note  signed  by  the  firm,  de- 
fendant was  entitled  to  shew  a  limited  partnership ;  but  where  he  was 
allowed  to  do  so. 

Held,  that  the  plaintiff  might,  in  answer,  object  to  the  description  of  the 
business ;  and,  semble,  that  he  might  also  object  that  the  special  partner 
had  not  paid  in  his  share. 

Action  on  a  promissory  note,  dated  3rd  of  June,  1857, 
payable  six  months  after  date,  for  $801.18,  signed  "  D.  R. 
VanAllen  &  Co." 

The  defendant  VanAllen  pleaded  a  plea  which  was  given 
up.  The  defendant  Williams  pleaded  that  he  did  not  make 
the  note. 

At  the  trial  at  Chatham,  before  Burns,  J.,  it  was  proved 
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that  the  signature  '^VanAllen  &  Co."  was  that  of  Van- 
Allen,  and  that  Williams  was  his  partner  in  the  business. 
On  the  defence  it  was  proved  that  the  two  defendants,  on 
the  10th  of  October,  1856,  entered  into  a  limited  partner- 
ship, and  the  deed  signed  bj  them  was  in  these  words : — 

"  We,  the  undersigned,  do  hereby  certify  that  we  have 
entered  into  co-partnership,  under  the  style  or  firm  of  D. 
K,.  Van  Allen  &  Co.,  as  general  dealers^  which  firm  consists 
of  Daniel  R.  YanAllen,  residing  usually  at  Chatham,  as 
general  partner,  and  John  Williams,  residing  usually  in  the 
township  of  Howard,  as  special  partner  ;  the  said  John 
Williams  having  contributed  £750  to  the  capital  stock  of 
the  said  partnership ;  which  said  co-partnership  commences 
on  the  10th  of  October,  1856,  and  terminates  on  the  1st  of 
September,  1859." 

It  appeared  that  previous  to  the  29th  of  May,  1856,  the 
two  defendants  had  been  in  partnership,  and  dissolved  :  that 
VanAllen  gave  Williams  two  promissory  notes,  each  for 
j£375,  and  dated  the  29th  of  May,  1856,  one  payable  in 
three  months,  and  the  other  in  six  months.  In  October, 
1856,  when  the  limited  partnership  was  formed,  Williams 
surrendered  these  two  notes  to  VanAllen,  and  that  formed 
Williams'  capital  in  the  new  concern,  and  no  money  what- 
ever was  paid. 

The  learned  judge  was  inclined  to  think,  that  under  the 
plea  oinon  fecit  the  defendant  Williams  could  not  set  up  that 
he  was  only  a  special  partner ;  but  he  received  the  evidence. 
He  ruled,  however,  that  the  deed  describing  the  business  to 
be  carried  on  as  that  of  general  dealers,  was  no  compliance 
with  the  law ;  and,  next,  that  the  capital  of  the  special  partner 
to  be  paid  in  should  be  in  cash  or  money,  and  that  the  merely 
giving  up  one  note  over-due  and  one  not  due  was  no  pay- 
ment of  capital  into  the  business. 

The  plaintiffs  had  a  verdict,  with  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  court  should  think 
him  entitled. 

Becher,  Q.  0.,  obtained  a  rule  to  shew  cause  why  a 
verdict  should  not  be  entered  for  the  defendant  Williams, 
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pursuant  to  the  leave  reserved,  or  why  a  new  trial  should 
not  be  granted,  with  leave  to  the  defendant  Williams  to  add 
a  plea  setting  up  the  limited  partnership. 

QhristopJier  Robinson  shewed  cause,  citing  Bowes  v.  Hol- 
land, 14  U.  C.  R.  316  ;  Whittemore  v.  Macdonell  et  al., 
6  C.  P.  553  ;  Hollowell  v.  McDonell,  8  0.  P.  21 ;  Davis  v. 
Bowes,  15  U.  C.  R.  280 ;  Watts  v.  Taft  et  al.  16  U.  C.  R.  256. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Watts  v.  Taft  et  al.,  in  this  court  (16  U.  C.  R. 
256),  is  material  to  be  considered  in  connexion  with  this  case. 

The  note  sued  upon  here  was  signed  by  YanAllen,  in  the 
name  of  YanAllen  k  Co.,  not  of  Van  Allen  alone,  and  evi- 
dence was  given  that  the  defendant  Williams  was  a  partner 
-  with  VanAllen  in  his  business.  That  therefore  made  Wil- 
liams 'prim^  facie  liable  as  one  of  the  firm,  of  which  the 
signature  gave  notice. 

Then  the  defendant  was  allowed  to  give  in  evidence,  under 
the  plea  of  non  fecit yih.Q  articles  of  association  under  which 
he  claimed  to  be  liable  only  as  a  special  partner,  and  so  not 
bound  for  the  purpose  of  this  action  by  the  signature  to  the 
note. 

We  think  the  plaintiffs  could  meet  that  by  objecting  that 
the  articles  of  partnership  did  not  specify  any  business 
which  the  parties  were  to  carry  on  ;  that  is,  a  general  busi- 
ness of  some  particular  kind,  such  as  merchants,  brokers, 
millers,  &C-,  not  merely  the  business  of  general  dealers, 
which  we  do  not  take  to  be  within  the  act ;  and  we  think, 
also,  (though  that  might  require  to  be  more  maturely  con- 
sidered, as  it  was  matter  not  apparent  on  the  face  of  the 
deed  of  association,)  that  the  plaintiffs  might  give  in  evi- 
dence the  fact  that  there  was  no  special  partnership  under 
the  act,  for  the  reason  that  no  capital  was  in  fact  contributed 
by  Williams,  since  there  was  nothing  on  the  defendants'  part 
appearing  in  the  pleadings  to  shew  that  he  relied  on  being 
a  special  partner  only,  and  the  plaintiffs,  therefore,  were 
not  called  upon  to  repel  by  pleading  any  allegation  of  a 
limited  partnership,  for  there  was  no  such  allegation  on  the 
record  as  having  been  made  by  the  defendants. 
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It  would  be  idle  to  grant  a  neAY  trial,  with  power  to  the 
defendant  to  plead  that  he  was  only  a  special  partner,  when 
it  is  so  perfectly  clear  that  the  facts  proved  shew  him  to 
have  been  a  general  partner,  according  to  the  express  pro- 
visions of  the  act,  independent  of  the  fact  that  the  deed  of 
association  specifies  no  business  to  be  carried  on  that  we  can 
take  to  be  within  the  statute. 

Rule  discharged. 


The  Commercial  Bank  of  Canada  v.  John  Cameron, 
John  Hillyard  Cameron,  John  A.  McDonald,  and 
John  Wilson. 

DlscGntinuance  hy  mistake  against  tioo  of  several  joint  debtors — Amendment — 
Discontinuance  against  the  others  allowed  after  verdict. 

The  plaintiffs  haying  taken  a  joint  and  several  bond  from  defendants  for  a 
debt  of  £5,000,  declared  against  them  all  as  upon  a  joint  bond  only  ;  one 
of  the  defendants  pleaded  a  special  plea,  and  the  other  demurred,  and  the 
plaintiffs'  attorney,  being  under  the  impression  that  the  bond  had  been 
declared  upon  as  joint  and  several,  discontinued  as  against  these  defen- 
dants, and  took  a  verdict  against  the  others,  who  moved  to  arrest  the 
judgment. 

The  sum  being  large,  on  motion  made  in  the  following  term,  the  cour- 
allowed  the  plaintiffs  to  discontinue  against  the  last  mentioned  defent 
dants,  on  payment  of  all  costs,  so  that  the  claim  might  not  be  defeated. 

The  plaintiffs  sued  on  a  bond,  declaring  on  it  as  a  joint 
bond  of  the  four  defendants,  in  £10,000  penalty,  with  a 
condition  that  the  defendant  John  Cameron  should  pay  to 
the  plaintiffs  <£5,000,  or  so  much  thereof  as  might  be  ad- 
vanced to  him  on  his  cash  credit  with  the  plaintiffs  half- 
yearly,  on  the  25th  of  November  and  25th  of  May  in  each 
year,  so  long  as  the  plaintiffs  should  continue  the  credit ; 
with  interest  to  be  paid  as  mentioned  in  the  bond,  and  also 
5s.  on  every  XlOO  advanced  on  his  check  under  the  credit 
so  given  to  him.  The  plaintiffs  averred  that  they  made 
advances,  &c.,  so  that  on  the  25th  of  May,  1858,  there  was 
due  from  defendant  J.  Cameron  to  the  plaintiffs,  on  account 
of  advances  and  interest  and  the  said  commission  of  5s.  per 
cent.,  a  large  sum — namely,  £5,000 — and  that,  though  the 
plaintiffs  had  demanded  payment,  the  same  remained  unpaid. 

The  defendant  John  Cameron  pleaded  usury. 

The  defendant  J.  H.  Cameron  pleaded  that  the  plaintiffs 
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did  not  advance  to  J.  Cameron  on  the  cash  credit  the  sum 
of  ^5^000,  in  manner  and  form,  &c. 

The  defendant  McDonald  pleaded  non  est  factum. 

Defendant  Wilson  demurred  to  the  declaration,  assigning 
various  causes. 

The  plaintiffs  took  issue  on  the  pleas  of  defendants  J. 
Cameron,  J.  H.  Cameron,  and  McDonald,  and  joined  in  the 
demurrer  of  defendant  Wilson. 

A  discontinuance  was  entered,  by  leave  of  the  court,  as 
against  defendant  John  Cameron  and  defendant  Wilson, 
and  a  venire  awarded  to  try  the  issues  upon  the  pleas  of  the 
other  two  defendants. 

At  the  assizes,  held  at  Kingston,  before  McLean^  J.,  on 
the  10th  of  November,  1858,  a  verdict  was  taken  for  the 
-plaintiffs  against  defendant  J.  H.  Cameron  and  defendant 
McDonald,  for  £5,271  6s.  9d.  damages,  assessed  on  the 
breach  of  the  condition. 

In  this  Term  the  defendants  J.  H.  Cameron  and 
McDonald  obtained  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested  on  the  verdict  against  them,  the 
action  being  on  a  joint  bond,  upon  which  the  plaintiffs 
could  not  recover  against  two  only  of  the  four  obligors. 

JPhillpottSy  for  the  plaintiffs,  obtained  a  cross  rule  on 
the  defendants,  to  shew  cause  why  the  plaintiffs  should 
not  have  leave  to  withdraw  or  set  aside  all  the  proceed- 
ings that  had  been  taken  since  the  appearance  entered 
for  defendants,  and  to  declare  de  novo,  according  to 
the  legal  effect  of  the  bond  given  to  the  plaintiffs  ;  or 
why  the  plaintiffs  should  not  have  leave  to  withdraw  the 
discontinuance  entered  as  to  defendants  J.  Cameron  and 
Wilson,  and  to  set  aside  the  verdict  taken  against  the  other 
two  defendants  ;  or  why  a  rule  should  not  go  for  discontinu- 
ance as  to  defendants  J.  H.  Cameron  and  McDonald,  and 
for  setting  aside  the  verdict ;  or  why  the  plaintiffs  should 
not  have  leave  to  amend  the  declaration,  by  setting  out  the 
bond  as  joint  and  several,  and  according  to  its  legal  effect. 

In  support  of  the  plaintiffs'  application  an  affidavit  was 
filed  of  their  attorney,  to  which  was  annexed  the  bond  sued 
on,  which  was  a  joint  and  several  bond,  dated  10th  of  March, 
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1857  ;  and  it  was  sworn  by  tlie  plaintiffs'  attorney  that  by 
some  mistake  or  misappreliension  tbe  bond  was  declared 
upon  as  if  it  were  a  joint  bond  only  :  that  he  took  out  the 
rule  for  discontinuance,  and  entered  the  discontinuance,  on 
the  supposition  that  the  bond  had  been  properly  declared  on 
as  a  joint  and  several  bond  ;  and  that  he  feared  the  plaintiffs 
would  be  thrown  over  the  assizes,  and  greatly  delayed  in 
obtaining  judgment,  if  they  were  obliged  to  wait  till  the  plea 
of  defendant  J.  Cameron  and  the  demurrer  of  defendant 
Wilson  had  been  disposed  of :  that  he  was  instructed  that 
the  discontinuance,  as  the  pleadings  stood,  might  have  the 
effect  of  ♦  releasing  the  two  defendants  against  whom  the 
verdict  had  been  obtained  :  that  a  rule  nisi  had  been 
obtained  by  the  plaintiffs  to  arrest  the  judgment  on  that 
ground,  and  that  he  was  instructed  that  it  was  necessary  for 
the  interests  of  the  plaintiffs  either  to  have  leave  to  amend 
their  declaration  by  declaring  on  the  bond  as  joint  and 
several,  or  to  discontinue  or  enter  a  nolle  prosequi  as  against 
defendants  J.  H.  Cameron  and  McDonald. 

Cameron,  Q.  C,  one  of  the  defendants  in  person,  sup- 
ported the  rule  to  arrest  the  judgment,  and  shewed  cause 
against  the  plaintiffs'  rule  to  amend.  James  Patterson 
shewed  cause  for  defendant  John  Cameron.  Q.  Bohinson 
for  defendant  Wilson. 

AdMm  Wilson^  Q.  C,  and  PMllpotts,  contra,  cited  Bowden 
V.  Horne,  7  Bing.  716  ;  Caiman  v.  Keynoids,  5  E.  &  B.  301 ; 
Price  V.  Parker,  1  Salk.  178 ;  Goodenough  v.  Bettes,  2  Cr. 
M.  &  E.  240 ;  Beeton  v.  Jupp,  15  M.  k  W.  149  ;  Benton  v. 
Polkinghorne,  16  M.  k  W.  8 ;  Young  v.  Hichens,  6  Q.  B. 
606 ;  Dale  v.  Eyre,  1  Wils.  306  ;  1  Saund.  206,  note ; 
Wilkinson  v.  Sharland,  11  Ex.  33, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs'  attorney  was  wanting  in  care  in  this  case  ; 
first,  in  not  setting  out  the  bond  as  it  really  was  ;  though 
there  was  nothing  wrong  in  declaring  against  the  defen- 
dants as  being  jointly  bound,  and  saying  nothing  about 
their  being  severally  bound  also,  if  the  plaintiffs  had  only 
been  consistent  in  their  proceedings,  and  had  not  proceeded 
upon  it  afterwards,  as  if  it  were  joint  and  several. 
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Then  it  was  unfortunate  that  when  the  plaintiffs  did 
determine,  for  the  sake  of  avoiding  delay,  to  abandon  the 
action  as  against  two  defendants,  one  of  whom  had  pleaded 
a '  special  defence,  and  the  other  had  demurred,  that  the 
declaration  was  not  looked  at  to  see  that  the  bond  had 
been  certainly  so  declared  upon  as  would  admit  of  such 
a  proceeding  without  compromising  the  remedy  against 
the  others.  If  the  amount  were  not  so  large  as  it  is, 
we  should  probably  have  refused  to  the  plaintiffs  the  extra- 
ordinary indulgence  that  is  asked,  the  consequence  of 
which  would  be  that  they  would  be  left  to  pursue,  if  they 
pleased,  a  remedy  against  the  attorney.  But  in  a  case  of 
this  description,  where  in  a  plain  right  of  action  upon  a 
bond  the  proceedings  have  by  inadvertence  been  such  that 
,a  palpable  mistake  in  practice  or  pleading,  if  the  court 
cannot  interfere,  might  have  the  effect  of  throwing  upon 
the  plaintiffs  the  loss  of  the  whole  debt,  or  perhaps  ruin 
their  attorney,  we  have  only  to  ask  ourselves  whether  we 
can  rectify  the  error. 

The  courts  have  been  usually  unwilling  to  grant  amend- 
ments which  would  prejudice  the  position  of  bail  or  sureties, 
and  that  principle  would  still,  no  doubt,  be  allowed  to  have 
weight,  though  perhaps  not  to  the  same  extent  as  formerly, 
since  the  almost  unlimited  power  of  amendment  given  by 
the  Common  Law  Procedure  Act. 

After  a  general  verdict  such  as  this  is,  no  doubt  the  rule 
is  that  there  can  be  no  discontinuance  as  of  right  by  a  side- 
bar rule,  nor  any  right  or  reason  to  expect  that  the  court, 
upon  a  special  application,  will  grant  leave  to  discontinue, 
unless  indeed  the  circumstances  are  very  strong  and  pecu- 
liar. But  we  think  we  are  supported  in  allowing  the  plain- 
tiffs to  discontinue  here  by  what  is  said  by  Baron  Parhe,  in 
Benton  v.  Pilkinghorne  (16  M.  &W.  10),  that  "  after  judg- 
ment on  a  general  verdict  a  rule  to  discontinue  generally 
is  irregular,  unless  granted  on  special  application  for  that 
purpose,  and  on  payment  of  costs  ;"  and  by  the  cases  of 
Wilkinson  v.  Sharland  (11  Ex.  34),  and  Young  v.  Hichens 
(6  Q.  B.  606),  all  of  which  were  referred  to  in  the  argument. 

There  is  no  ground  for  saying  here  that  the  application  is 
an  attempt  on  the  plaintiffs'  part  to  obtain  a  new  trial  by  an 
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indirect  course,  because  he  is  dissatisfied  with  the  verdict. 
It  is  a  case  altogether  of  another  kind.  The  plaintiffs  have 
a  verdict  for  all  they  demanded,  but  they  find  that  from  an 
unfortunate  step  it  can  be  of  no  use  to  them,  and  that, 
unless  they  can  be  assisted,  they  will  lose  their  remedy 
against  all,  for  a  bond  debt  of  X5,000. 

We  think  we  should  allow  the  plaintiffs,  though  at  this 
late  stage,  to  discontinue  as  against  the  defendants  J.  H. 
Cameron  and  McDonald,  on  payment  of  their  costs  incurred 
since  the  discontinuance  entered  against  the  other  two  defen- 
dants, and  their  costs  of  opposing  this  application,  and  costs 
of  the  other  two  defendants  of  opposing  this  rule  of  the 
plaintiffs  ;  and  then  the  plaintiffs  will  be  left  at  liberty  to 
proceed  as  they  think  proper  against  all  or  any  of  the 
obligors  ;  and  the  defendants'  rule  to  arrest  the  judgment 
will  be  discharged. 

Kules  accordingly. 


Lynch  v.  John  Shaw,  Archibald  Sinclair,  William 
George  Hinds,  Nelson  Garrett,  John  Shaw,  John 
Watson,  and  John  Ham  Perry. 

Action  for  goods  supplied  to  vessel — Proof  of  ownership. 

In  an  action  against  seyeral  defendants  for  wood  furnished  to  a  steamer, 
the  proof  of  ownership  consisted  of  parol  evidence  that  one  defendant 
had  taken  stock  in  the  vessel,  and  paid  for  it,  and  had  represented 
several  stockholders  at  a  meeting  held  after  she  had  been  lost.  A  certi- 
ficate was  also  produced,  signed  by  the  collector  of  customs,  stating  the 
names  of  the  registered  owners,  and  the  number  of  their  shares. 

Held,  insufficient. 

Qucere,  whether  the  certificate  was  admissible  in  evidence  under  the  16  Vic 
ch.  19. 

Action  on  the  common  counts,  for  goods  sold  and  delivered, 
and  on  account  stated. 

The  defendants  Hinds  and  Shaw  pleaded,  never  indebted ; 
the  other  defendants  allowed  judgment  to  go  by  default. 

At  the  trial,  at  Cornwall,  before  Eichards,  J.,  it  appeared 
that  the  plaintiff's  claim  was  for  wood  furnished  to  the 
steamer  Monarch,"  in  the  autumn  of  1856,  and  he  pro- 
duced receipts  from  the  purser  of  the  boat  for  the  wood 
delivered. 

It  was  proved  by  a  witness  examined  at  the  trial,  that  the 
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defendant  Shaw  (of  Kingston)  was  a  stockholder  in  the 
"Monarch"  when  she  was  lost:  that  he  took  stock  in  her  to 
the  amount  of  c£150,  and  paid  it;  and  that  it  was  believed 
that  he  had  not  parted  with  his  stock,  because  he  had  repre- 
sented the  Kingston  stockholders  at  a  meeting  held  in 
Toronto  after  the  boat  was  lost,  .which  was  in  the  winter 
of  185T  or  1858. 

The  plaintiff  produced  also  the  following  document,  ob- 
tained from  the  custom-house  in  Montreal : 

"  Oustom-house,  Montreal,  2Srd  Oetoher,  1858. 

"  The  undermentioned  parties  are  at  this  date  the  regis- 
tered owners  of  the  number  of  shares  set  opposite  their 
names  in  the  steamer  Monarch,"  registered  at  this  office 
under  No.  13  of  1856,  on  5tli  of  September,  1856. 

Archibald  Sinclair   16  shares. 

D.  &  J.  McCarthy  &  Co.....   5 

Ralph  Fish   •   2 

John  Shaw   24 

William  George  Hinds   17 

Shares  =   64 

"  (Signed)  J.  Bouthillier, 

Collector.''  - 

It  was  objected  that  this  certificate  formed  no  legal  proof 
of  the  registry,  and  leave  was  reserved  to  move  to  enter  a 
nonsuit  upon  that  objection.  The  jury  found  for  the  plain- 
tiffs £57  16s. 

Draper,  for  defendant  Hinds,  and  Pliillpotts,  for  defen- 
dant Shaw,  each  obtained  a  rule  nisi  for  a  nonsuit,  pursuant 
to  leave  reserved,  or  for  a  new  trial  on  the  law  and  evidence. 

J.  S.  McDonald,  Q.  C,  shewed  cause,  citing  Braithwaite 
V.  Skofield,  9  B.  &  C.  401 ;  Ellis  v.  Schmoeck,  5  Bing.  521  ; 
8  Yic,  ch.  5,  sec.  22  ;  16  Vic,  ch.  19,  sec.  9. 

Robinson,  C.  J. — Presumption  of  ownership,  arising  from 
possession  and  management  of  -the  ship,  would,  I  think,  be 
sufficient  evidence  prima  facie  to  make  the  defendants  liable, 
but  there  was  no  such  evidence  in  this  case. 

So  also,  if  it  had  been  shewn  that  the  defendants,  whose 
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liability  is  in  question,  ordered  the  supplies,  there  would  be 
no  question  of  their  liability ;  that  is,  if  the  plaintiff  had 
reason  to  infer  that  he  was  furnisliing  the  Ywod  upon  their 
credit ;  but  of  that  there  is  no  evidence. 

In  order  to  recover  against  Shaw  and  Hinds  the  plaintiff 
■vvas  reduced  to  the  necessity  of  proving  their  ownership  of 
the  steamer,  in  order  to  shew  them  liable  upon  that  ground. 
For  this  purpose  parol  evidence  that  they  had  taken  stock 
was,  in  my  opinion,  not  suScient.  Neither  was  it  sufficient 
to  shew,  as  regarded  defendant  Shaw,  that  he  had  attended 
some  meeting  in  Toronto,  on  the  affairs  of  the  steamer,  as 
representing  the  Kingston  stockholders,  because  without 
legal  proof  of  the  fact  of  ownership  there  could  be  no  con- 
clusion safely  drawn  from  that  fact,  since  he  might  have 
been  there  as  an  agent  for  those  interested,  having  no 
interest  himself. 

We  are  confined  therefore  to  the  evidence  afforded  by  the 
collector's  certificate,  and  the  question  is  whether  that  was 
sufficient.  I  incline  to  think  that  the  document  produced 
was  admissible  under  our  statute  16  Vic,  ch.  19,  sec.  9,  as 
a  certified  extract  within  the  fair  meaning  of  that  clause ; 
there  being,  as  I  assume,  no  reason  to  doubt  the  identity  of 
the  steamer  Monarch"  mentioned  in  it,  with  the  steamer 
"  Monarch"  in  question;  but  the  difficulty  is,  that  the  pro- 
duction of  the  register  of  ownership  of  a  vessel  is  not  evi- 
dence on  which  a  stranger  can  found  his  right  of  action  for 
supplies  against  a  party  as  owner. 

The  case  of^Eraser  v.  Hopkins  (2  Taunt.  5),  Flow^er  v. 
Young  (3  Camp.  240),  Smith  v.  Fuge  (lb.  456),  seem  to 
establish  this,  although  it  had  been  formerly  held  to  be 
good  primd  facie  evidence,  liable  to  be  disproved.  The 
registry  is  now  held  to  be  negative  evidence  only,  in  regard 
to  ownership  ;  that  is,  no  person  can  establish  his  position 
as  owner  without  shewing  himself  to  be  a  registered  owner, 
but  it  is  held  to  be  in  itself  no  affirmative  evidence  for  the 
purpose  of  proving  a  party  liable  as  owner.  Chief  Justice 
Abbott,  in  his  treatise  on  Shipping,  9th  Ed.,  pages  72,  74, 
recognises  this  as  a  principle  of  evidence,  and  so  does  Mr. 
StarJcie,  in  his  work  on  Eyidence,  vol.  i.,  page  249.  Admit- 
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ting  that  the  imperial  act  17  &  18  Vic,  ch.  104,  sec.  107,  is 
in  force  here,  yet  I  do  not  think  that  was  intended  to  alter 
or  can  have  the  effect  of  altering  the  law  of  evidence  in  this 
particular,  but  must  he  looked  upon  as  the  same  in  substance 
as  the  22nd  section  of  our  statute  8  Vic,  ch.  5. 

McLean,  J. — The  evidence  certainly  appears  to  be  wholly 
insufficient  to  entitle  the  plaintiff  to  recover  against  either  of 
these  defendants.  The  mere  certificate  of  the  collector  of 
customs  of  the  names  of  persons  who  appear  to  be  the 
registered  owners,  if  receivable  in  evidence,  might  expose 
parties  to  actions  who  perhaps  never  were  owners,  or  who, 
if  they  were  owners,  might  long  since  have  parted  with 
their  shares.  The  registration  of  a  vessel  may  be  made  by 
the  declaration  of  one  or  more  owners  of  the  names  of  the 
several  proprietors  and  the  numbers  of  shares  held  by  them 
respectively ;  and  though  it  may  be  presumed  that  such 
declaration  will  generally  be  correct,  yet  if  a  liability  for 
repairs  or  necessaries  furnished  to  a  vessel  would  arise 
against  a  party  included  in  such  declaration  merely  from 
his  name  appearing  in  it  as  one  of  the  owners,  great  in- 
justice might  take  place,  and  persons  might  thus  be  rendered 
chargeable  by  the  act  of  another  in  matters  with  which  they 
had  no  connexion  whatever. 

Under  the  17  &  18  Vic,  ch.  104,  sec  19,  every  British 
ship  must  be  registered  in  manner  therein  mentioned, 
except, — 1st.  Ships  duly  registered  before  that  act  comes 
into  operation.  2ndly.  Ships  not  exceedSg  fifteen  tons 
burden,  employed  solely  in  navigation  on  the  rivers  or 
coasts  of  the  United  Kingdom,  or  on  the  rivers  or  coasts  of 
sow.e  British  possession^  within  which  the  managing  owners 
of  such  ships  are  resident.  8rdly.  Ships  not  exceeding 
thirty  tons  burden,  and  not  having  a  whole  or  fixed  deck, 
and  employed  solely  in  fishing  or  trading  coastwise  on  the 
shores  of  Newfoundland,  or  parts  adjacent  thereto,  or  in  the 
Gulf  of  St.  Lawrence,  or  on  such  portion  of  the  coasts  of 
Canada,  Nova  Scotia,  or  New  Brunswick,  as  lie  bordering 
on  such  gulf.  The  mode  of  registration  is  pointed  out  by 
the  act,  and  by  the  107th  section  it  is  provided  that  every 
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such  register  or  copy  of  a  register,  and  also  every  certifi- 
cate of  registry  of  any  British  ship,  purporting  to  be  signed 
by  the  registrar  or  other  proper  ofiicer,  shall  be  received  in 
evidence  in  any  court  of  justice,  or  before  any  person  having 
by  law  or  by  consent  of  parties  authority  to  receive  evidence 
as  primd  facie  proof  of  all  the  matters  contained  or  recited  in 
such  register^  when  the  register  or  such  copy  is  produced, 
and  of  all  the  matters  coyitained  in  or  endorsed  on  such  certi- 
ficate of  registry,  and  purporting  to  be  authenticated  by  the 
signature  of  a  registrar,  when  such  certificate  is  produced. 
The  certificate  from  the  collector  of  customs  at  Montreal 
does  not  profess  to  be,  and  clearly  is  not,  a  copy  of  any 
entry  in  the  register,  and  cannot  be  taken  as  evidence 
which  the  defendants  can  be  called  upon  to  rebut.  The 
parol  evidence  as  to  John  Shaw  of  Kingston  having  for- 
merly been  the  owner  of  shares,  and  having  represented  the 
Kingston  stockholders  at  Toronto  after  the  vessel  was  lost, 
does  not  necessarily  shew  that  he  was  at  the  time  the 
wood  was  furnished  by  the  plaintiff  in  any  way  interested 
in  the  vessel,  or  responsible  for  any  thing  furnished  for  its 
use.  Under  these  circumstances,  I  think  the  defendants 
who  have  moved  are  entitled  to  have  the  verdict  set  aside 
and  a  nonsuit  entered;  or  if  the  plaintiff  chooses  to  pay  the 
costs  of  the  last  trial,  perhaps  the  better  way  will  be  to 
grant  a  new  trial,  subject  to  such  costs. 
Burns,  J.,  concurred. 

The  rule  was  made  absolute  for  nonsuit. 


French  et  al.  v.  Weir. 

Arbitration — Agreement  to  refer — Mutuality — Agreement  by  one  partner  for 

the  firm. 

lu  an  action  on  an  agreement  under  seal  to  abide  by  an  award,  it  is  no 
objection  in  arrest  of  judgment  that  the  submission  is  not  stated  to  be 
mutual. 

The  declaration  alleged  that  defendant  agreed  with  the  plaintiffs  to  refer. 
Held,  not  supported  by  proof  of  an  agreement  made  and  executed  by  one 
plaintili'  only  on  behalf  of  himself  and  the  others,  being  his  partners. 

The  plaintiffs  declared  in  covenant  upon  a  sealed  agree- 
ment made  on  the  17th  of  June,  1858,  whereby  the  defend- 
ant agreed  to  abide  by  the  award  of  a  certain  arbitrator, 
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upon  all  matters  in  difference  between  the  defendant  and 
the  plaintiffs  in  relation  to  a  certain  contract,  so  that  the 
arbitrator  "  should  make  and  publish  his  award  within  thirty 
days  from  the  date  of  the  said  deed,  but  with  power  to  the 
said  arbitrator  to  enlarge  the  time  for  making  his  said  award 
for  one  month  longer,  if  he  should  see  fit  to  do  so."  The 
contents  of  the  deed  shewed  clearly  that  the  question  to  be 
awarded  upon  was  how  much  money  was  due  from  the  de- 
fendant to  the  plaintiffs  for  work  done,  and  how  and  when 
it  should  be  paid. 

It  was  averred  in  the  declaration  that  on  the  16th  of 
July,  1858,  the  arbitrator  enlarged  the  time  until  the  17th 
of  August  folloAving,  and  that  he  did,  on  the  said  ITth  of 
August,  make  his  a\Yard  ready  to  be  delivered,  awarding 
£7273  3s.  Id.  to  be  paid  by  defendant  to  the  plaintiffs  in 
tlie  manner  therein  mentioned  :  that  is  to  say,  £4503  18s. 
7d.,  part  of  the  sum  'avfarded,  on  or  before  the  21st  of 
September  then  next,  for  which  sum  this  action  was  brought. 

The  defendant  pleaded,  1st.  Non  est  factum. 

2ndly.  That  the  arbitrator  did  not  make  and  publish  his 
award  as  in  the  declaration  alleged. 

The  agreement  began  thus  :  Memorandum  of  agree- 
ment made  on  the  17th  day  of  June,  1858,  between  George 
Weir,  of  Edwardsburgh,  &c.,  of  the  one  part,  and  Benjamin 
Gordon  French,  of  Cornwall,  &c.,  contractor,  acting  on  be- 
half of  himself  and  Austin  Shearer,  John  Molson  the 
younger,  and  William  Kennedy,  being  the  members  compos- 
ing the  firm  of  French,  Shearer  and  Company,  of  the  other 
part."  And  then  it  proceeded  to  refer  the  differences  be- 
tween the  parties  to  arbitration.  It  was  executed  by  French 
and  Weir  alone. 

The  declaration  set  out  that  the  defendant,  by  deed  bear- 
ing date,  &c.,  after  reciting  that  certain  differences  had 
arisen  between  the  plaintiffs  and  the  defendant,  which  dif- 
ferences it  was  desirable  to  refer  to  arbitration,  agreed  with 
the  plaintiffs  to  refer  all  matters  in  difference  between  the 
plaintiffs  and  the  defendant,  &c.  The  agreement  to  refer 
described  these  plaintiffs  as  members  of  the  firm  of  French, 
Shearer,  &  Co.,  and  shewed  clearly  on  the  face  of  it  that  the 
differences  and  claims  to  be  referred  were  those  growing 
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out  of  a  certain  contract  between  that  firm  and  the  defend- 
ant. And  in  the  agreement  French  bound  himself  that  the 
award  should  be  faithfully  performed  and  kept  by  the  said 
firm,  "  as  if  they  were  individually,  parties  to  the  agree- 
ment." The  award  directed  the  money  to  be  paid  to  the 
firm  of  Erench,  Shearer  &  Co. 

At  the  trial  at  Cornwall,  before  Richards,  J.,  the  defend- 
ant's counsel  objected  that  there  was  a  variance  between 
the  deed  declared  upon  and  that  produced,  the  declaration 
stating  the  agreement  to  be  between  the  plaintiffs  and  the 
defendant,  while  that  produced  was  between  French  alone 
and  the  defendant;  and  further,  that  the  plaintiffs  could 
not  recover,  because  they  had  not  proved  a  submission  by 
all  the  plaintiffs,  but  only  by  French. 

The  learned  judge  reserved  leave  to  move  for  a  nonsuit 
on  those  objections  ;  and  a  verdict  was  given  for  the  plain- 
tiff for  X4561  18s.  2d.  ^  - 

G-alt  obtained  a  rule  nisi  to  enter  a  nonsuit  pursuant  to 
leave  reserved ;  or  to  arrest  the  judgment,  because  the  de- 
claration did  not  allege  any  agreement  on  the  part  of  the 
plaintiffs  with  the  defendant  to  refer  the  matters  in  dispute 
between  them,  but  only  set  forth  an  agreement  on  the  part 
of  the  defendant. 

J.  S.  Macdonald,  Q.  C,  shewed  cause,  citing  Ferrer  v. 
Oven,  7  B.  &  C.'429  ;  Fishmongers'  Company  v.  Robertson, 
5  M.  &  Gr,  131 ;  Smith  v.  Trowsdale,  23  L.  J.  Q.  B.  107, 
22  Eng.  Eep.  360 ;  Wilson  v.  Morrell,  29  Eng.  Rep.  34-5 ; 
In  re  Milnes  and  Robertson,  28  Eng.  Rep.  362  ;  London 
and  K  W.  IL  W.  Co.  v.  Bedford,  33  Eng.  Rep,  92  ;  Pick- 
ard  V.  Sears,  G  A.  &  E.  469  ;  Tyerman  v.  Smith,  37  Eng. 
Rep.  66;  Great  \7estern  R.  W.  Co.  v.  Baby  et  al.,  12  U. 
C.  R.  114 ;  Adcock  v.  Wood,  6  Ex.  814;  Hartley  v.  Huntley, 
4  C.  P.  276  ;  Sidney  Road  Co.  v.  Holmes  et  al.,  16  U.  C.  R. 
268;  2  Saund.  62  b,  note  fi  Green  v.  Home,  1  Salk.  197. 

Gait,  contra,  cited  Dilley  v.  Polhill,  Str.  923  ;  Antram 
V.  Chace,  15  East  209  ;  Skinner  v.  Holcomb,  6  0.  S.  336 ; 
2  Saund.  61  n,  note  2  ;  Stead  v.  Salt,  3  Bing,  101  ;  Baby 
V.  Davenport,  3  "U.  C.  R.  54;  Dresser  v,  Stansfield,  14 
M.  &  W.  822. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  ground  in  our  opinion  for  arresting  the  judg- 
ment in  this  case.  The  plaintiffs  are  not  suing  in  debt  or 
assumpsit  upon  an  award  merely.  If  they  were  they  would 
have  had  to  set  out  a  mutual  submission.  The  distinction 
is  stated  by  Mr.  Justice  Bayley  in  the  case  cited  by  Mr. 
MaedonaU  of  Ferrer  v.  Oven  (7  B.  &  0.  427).  What  the 
defendant  referred  was  the  amount  in  which  he  was  in- 
debted upon  the  contract.  We  have  no  doubt  that  a  party 
may  legally  enter  into  a  covenant  to  pay  to  another  what- 
ever A.  B.  may  find  to  be  due  by  him  in  respect  to  certain 
work  done. 

There  is  nothing  unlawful  in  such  an  agreement,  and 
•when  the  covenant  is  express  there  can  be  no  doubt  that  it 
is  binding.  It  is  the  common  case  of  one  person  being 
bound  by  a  deed  to  another,  in  which  deed  there  is  nothing 
stipulated  to  be  done  by  the  other  party,  and  therefore  no 
necessity  for  his  executing  the  deed.  This  matter  is  fully 
discussed  in  the  case  of  the  Fishmongers'  Company  v.  Ro- 
bertson (5  M.  &  Gr.  131.) 

Here  French,  one  of  the  plaintiffs,  did  in  fact  execute 
the  deed,  acting,  as  he  expressed  it,  for  himself  and  the 
other  members  of  the  firm,  who  are  the  other  plaintiffs  on 
the  record,  but  the  objection  is  that  the  declaration  only 
states  a  submission  by  one  party  as  to  the  differences,  and 
not  a  mutual  submission.  For  the  reasons  we  have  stated, 
we  think  the  record  in  that  respect  shews  a  good  cause  of 
action,  for  that  one  person  may,  if  he  pleases,  covenant 
with  another  to  pay  him  whatever  sum  A.  B.  shall  find  to 
be  due  by  the  party  covenanting  upon  a  written  contract. 
There  can,  it  is  true,  be  no  implied  undertaking  to  abide 
by  an  award,  except  where  there  has  been  a  mutual  sub- 
mission ;  and  an  alleged  agreement  by  parol  to  abide  by 
the  award  would  be  invalid  for  want  of  a  consideration  to 
support  it,  if  there  was  no  submission  on  the  other  side. 
But  the  principle  does  not  apply  in  the  case  of  a  covenant 
like  the  present,  and  for  the  same  reason  we  think  the  case 
of  Antram  v.  Chace  (15  East  209)  is  not  applicable  here. 

The  objection  which  was  taken  as  the  ground  of  nonsuit 
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at  tlie  trial  is  of  another  kind.  It  is  contended  that  the 
effect  of  the  deed  is  untruly  stated  in  the  declaration,  and 
that  there  is  in  that  respect  a  fatal  variance  between  the 
covenant  produced  and  that  declared  upon,  in  this,  that 
the  declaration  avers  the  agreement  to  refer  to  have  been 
made  between  the  plaintiifs  and  the  defendant,  whereas 
the  agreement  in  the  deed  produced  is  made  by  the  defend- 
ant with  French  alone,  and  not  with  French  and  the  other 
plaintiffs  his  partners.  In  its  features  this  case  much  re- 
sembles that  cited  of  Stead  et  al.  v.  Salt  (3  Bing.  101), 
though  as  the  award  in  that  case  was  not  sued  upon,  but 
was  given  in  evidence  on  the  part  of  the  defendant,  there 
was  no  question  about  variance,  but  simply  upon  the  point 
whether  the  submission  by  one  of  several  partners  on  behalf 
of  himself  and  the  others  could  be  received  as  binding 
upon  all,  and  the  court  held  it  clear  it  could  not  be. 

The  plaintiffs  here  have  alleged  that  the  defendant  by 
the  deed  declared  on  agreed  with  the  plaintiffs  to  refer  all 
matters  in  difference  between  the  plaintiffs  and  the  defend- 
ant to  the  arbitration,  &c.  Now  is  that  assertion  verified  by 
the  deed  produced  ?  We  think  we  must  hold  that  it  is  not,  for 
the  defendant  really  did  not  agree  with  all  the  plaintiffs,  but 
with  French  alone,  though  it  is  expressed  that  French  was 
acting  on  behalf  of  himself  and  the  other  parties.  What 
makes  this  case  stronger  against  any  one  but  French  having 
a  right  to  sue  the  defendant  on  this  sealed  agreement  is, 
that  the  defendant  makes  French  covenant  by  it,  that  his 
partners,  as  well  as  he,  should  be  bound  by  the  award,  which 
shews  that  he  well  understood  that  the  agreement,  as  to  its 
legal  effect,  was  between  him  on  the  one  side  and  French 
alone  on  the  other,  though  he  probably  thought  that  the 
other  partners  would  not  disavow  what  French  had  agreed  to. 

The  defendant  ought  not  then  to  take  such  an  objection 
on  his  part,  but  he  has  done  it,  and  the  law  is  too  plain  to 
admit  of  our  disregarding  the  objection.  We  must  hold 
that  the  plaintiffs  did  not  prove  an  agreement  made  with 
themselves,  as  they  have  stated,  and  they  therefore  failed 
on  the  plea  of  non  est  factum.    Metcalfe  v.  Kycroft,  6  M. 
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&  Sel.  75;  Lord  Southampton  v.  Brown,  6  B.  &  C.  718; 
Berkeley  v.  Hardy,  5  B.  &  C.  355 ;  Bushell  v.  Beavan,  1 
Bing.  N.  C.  120. 

Rule  absolute  for  nonsuit. 


Fareel  v.  Stephens. 

Evidence  under  commission — Mention  of  time  and  place — Evidence  not  taJeen  aa 
directed — Objection  made  too  late. 

Pefendant  having  made  one  objection  to  evidence  taken  under  a  commission, 
■whicli  was  overruled,  allowed  it  to  be  read,  and  commented  upon  it. 
Held,  that  he  was  precluded  from  taking  any  further  exceptions. 

Where  the  commission  prescribes  a  particular  time  and  place  for  taking  the 
evidence,  qucere,  as  to  the  effect  of  neglecting  this  direction. 

Ejectment,  for  lot  No.  25  in  the  second  concession  of 
Thurlow,  as  reckoned  by  the  western  boundary,  and  in  the 
third  concession  as  reckoned  by  the  eastern  boundary. 

At  the  trial,  at  Belleville,  before  Draper,  C.  J.,  a  verdict 
was  found  for  the  plaintiff. 

McMichael,  for  the  defendant,  obtained  a  rule  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  pursuant  to  leave  reserved  at 
the  trial,  on  the  ground  that  the  evidence  taken  in  Scotland 
under  a  commission  from  this  court,  to  prove  the  plaintiff  to 
be  heir  at  law  of  the  late  Alexander  Wood,  Esquire,  of 
Toronto,  was  inadmissible,  for  the  reason  that  the  commis- 
sion directed  the  commissioner  to  take  the  evidence  "  at 
Stonehaven  in  Scotland,  at  some  place  and  time  to  be 
appointed  by  the  commissioner  before  the  1st  of  January, 
1856;"  and  that  some  of  the  evidence  was  taken  at  West 
Drum,  in  the  parish  of  Breethin,  on  the  5th  of  October, 
1856,  and  the  remainder  of  the  evidence  on  the  30th  of 
December,  1856,  and  21st  of  May,  1857  ;  or  why  a  new 
trial  should  not  be  granted  on  the  law  and  evidence. 

In  the  same  term  jS.  Richards,  for  the  plaintiff,  obtained 
a  cross  rule  on  the  defendant,  to  shew  cause  why  the  com- 
mission should  not  be  amended,  by  striking  out  the  directions 
as  to  the  time  and  place  of  taking  the  evidence,  such  direc- 
tions varying  from  the  usual  form  of  commissions  in  this 
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court,  which  do  not  in  general  contain  any  such  directions, 
and  because  the  judge's  order  for  the  commission  in  this 
case  did  not  require  the  insertion  of  any  such  direction, 
but  the  same  was  introduced  inadvertently. 

It  was  sworn  in  an  aflSdavit  made  by  Mr.  Helliwell  that 
he  took  out  the  commission,  and  objected  at  the  time  to  the 
insertion  of  a  time  and  place  for  taking  the  evidence,  but  he 
was  told  by  the  officer  that  it  was  the  kind  of  form  he  had 
at  the  time  :  that  the  interrogatories  annexed  to  the  com- 
mission were  served  on  defendant's  attorney  on  the  23rd  of 
August,  1855,  the  commission  being  sent  to  Scotland  on  the 
15th  of  September  following,  and  only  returned  in  Septem- 
ber, 1856 :  that  the  commissioners  were  named  by  the 
plaintiff's  attorney  only  in  consequence  of  the  defendant's 
neglect  to  name  his  commissioners  within  the  time  limited 
in  the  order  (two  months). 

The  order  provided  for  four  commissioners,  each  party 
naming  two  ;  but  the  defendant's  attorney  having  named 
none,  the  commission  went  to  the  two  commissioners  named 
by  the  plaintiff's  attorney. 

The  judge's  order  for  the  commission  gave  no  direction 
that  either  time  or  place  for  taking  the  evidence  should  be 
inserted  in  the  commission. 

S.  Bichards,  for  the  plaintiff,  cited  Field  v.  Woods,  7  A. 
&  E.  114 ;  Doe  Gord  v.  Needs,  2  M.  &  W.  129  ;  Henn  v. 
Neck,  3  Dowl.  163 ;  Abbott  v.  Parsons,  7  Bing.  563;  Walker 
V.  Needham,  1  Dowl.  K  S.  220 ;  Barber  v.  Frith,  2  Jur.  470 ; 
Williams  v.  Wilcox,  8  A.  &  E.  814 ;  Foss  v.  Wagner,  7  A.  &  E. 
116  ;  Doe  Phillip  v.  Benjamin,  9  A.  &  E.  650  ;  Hibbert  v. 
Johnston,  6  0.  S.  635 ;  Webb  v.  Taylor,  1  D.  &  L.  676. 

MeMichael,  contra,  cited  Steinkeller  v.  Newton,  8  Dowl. 
579;  Ponsford  v.  O'Connor,  7  Dowl.  866 ;  Greville  v.  Stultz, 
11  Q.  B.  997 ;  Hawkins  v.  Baldwin,  20  L.  J.  Q.  B.  198  ; 
Birnie  v.  Janson,  2  G.  &  D.  630 ;  Howkins  v.  Baldwin, 
16  Q.  B.  375 ;  Evans  v.  Davies,  5  Bing.  N.  C.  229. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  statute  does  not  expressly  require  that  any  time  or 
place  for  examining  witnesses  abroad  should  be  named  in 
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the  commission,  but  of  course  it  should  be  settled,  either  by 
the  judge's  order,  preceding  the  commission,  or  by  consent 
of  parties,  when  and  where  the  witnesses  are  to  be  examined, 
otherwise  the  party  who  has  not  taken  out  the  commission 
would  not  know  how  he  is  to  proceed  if  he  desired  to  attend. 
Here  the  defendant,  though  he  received  proper  notice,  did 
not  desire  to  administer  cross  interrogatories,  or  to  take 
any  part  in  regard  to  the  examination.  He  could  therefore 
not  have  been  prejudiced  if  no  day  or  place  had  been  named, 
as  he  would  take  no  part  in  obtaining  the  evidence. 

We  hold,  however,  that  it  was  not  competent  to  the 
defendant  to  take  these  exceptions  to  the  evidence  under 
the  commission,  after  he  had  allowed  the  evidence  to  be 
read,  and  had  commented  upon  it,  and  had  concluded  his 
case.  The  plaintiff  was  summing  up  the  evidence,  and 
was  replying  to  the  defendant's  case,  when  the  defendant 
first  started  the  difficulty.  The  case  of  Field  v.  Wood  (7 
A.  &  E.  114),  cited  by  Mr.  Richards,  is  very  strong  on  that 
point,  and  it  is  a  principle  constantly  acted  upon.  The 
objection,  too,  that  the  defendant  was  too  late  then  to  raise 
the  difficulty,  is  strengthened  by  the  fact  that  he  had  at  the 
proper  time,  after  looking  at  the  commission  and  evidence, 
taken  another  objection,  which  was  over-ruled,  but  said 
nothing  of  this.  If  the  evidence  being  read  had  turned 
out  to  be  in  his  favour,  he  would  have  had  the  benefit  of  it, 
and  therefore  having  allowed  it  to  be  read,  so  far  as  this 
objection  was  concerned,  he  ought  not  to  be  allowed  to  take 
the  objection  after  he  failed. 

It  is  impossible  that  there  can  be  a  case  in  which  there 
could  be  less  claim  to  have  the  rule  relaxed,  for  the  plain- 
tiff, who  is  suing  here  as  heir  of  the  late  Alexander  Wood, 
has  had  her  claim  as  heir  established  in  Scotland,  where 
the  family  resided,  after  a  protracted  and  expensive  litiga- 
tion, and  the  evidence  under  the  commission  related  only  to 
the  single  point  of  heirship,  in  which  this  defendant  has 
really  no  interest  further  than  to  save  himself  from  being 
turned  out  as  long  as  he  can,  by  throwing  impediments  in 
the  plaintiff's  way. 

Rule  discharged. 
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The  Municipality  of  the  Township  of  King  v.  Hughes. 

License  fees  received  by  reeve — Dispute  between  him  and  treasurer  as  to  receipt 
by  the  latter — Settlement  of  accounts  ivith  the  municipality — Subsequent  action 
by  them — Competency  of  treasurer  as  ivitness — 16  Vic,  ch.  19. 

The  reeve  of  a  township  received  certain  moneys  for  T'cense  fees,  which,  as 
he  alleged,  he  paid  to  the  treasure!*,  whose  receipt  he  produced  for  part 
of  the  sum  in  cash  and  a  note  for  the  balance.  The  treasurer  denied 
having  received  the  note  or  balance,  and  at  his  instance  the  municipality, 
by  resolution,  allowed  an  action  to  be  brought  for  it  in  their  name  against 
the  treasurer.  They  afterwards  rescinded  this  resolution,  but  the  action 
went  on  ;  and  at  the  trial  it  appeared  that  the  whole  sum  had  been  charged 
by  the  treasurer  to  himself  in  his  accounts  for  the  year,  which,  as  well  as 
the  accounts  for  three  subsequent  years,  had  been  audited  and  passed, 
shewing  a  general  balance  for  that  and  the  other  years  due  by  the 
treasurer. 

Held,  that  the  action  could  not  be  maintained  by  the  municipality;  and  that, 
if  it  could,  the  treasurer  would  not  have  been  admissible  as  a  witness. 

Action  on  the  common  counts,  including  a  count  for 
money  had  and  received. 

At  the  trial,  at  Toronto,  before  Hagarty^  J.,  it  appeared 
that  the  defendant  Hughes,  as  reeve  of  the  township,  re- 
ceived the  money  paid  in  1854  for  shop  and  tavern  licenses, 
auctioneers'  licenses,  a  circus  license,  and  for  fines,  amount- 
ing in  all  to  £216  7s.  t)d.  This  amount  it  was  admitted  he 
was  paid  by  the  persons  who  received  the  licenses,  and  his 
duty  was  to  pay  it  to  the  treasurer  of  the  township,  who  had 
to  account  to  the  municipality. 

The  defendant  contended  that  he  had  paid  the  whole 
amount  to  the  treasurer,  and  he  produced  a  a  receipt  from 
him,  dated  the  15th  of  January,  1855,  for  £91  6s.  7d.  on 
account  of  these  moneys,  in  which  receipt  it  was  also  stated 
that  the  defendant  had  given  him,  the  treasurer,  his  note 
for  the  balance,  £125  Os.  lid. 

The  signature  of  the  treasurer  to  that  receipt  was  proved 
at  the  trial,  and  the  treasurer,  who  was  called  as  a  witness 
for  the  plaintiffs,  also  admitted  it  to  be  genuine,  but  denied 
that  he  had  ever  received  such  a  note,  or  that  he  knew  of 
any  words  about  the  note  being  in  the  receipt  when  he 
signed  it.  He  admitted  that  he  had  been  paid  by  the  de- 
fendant some  small  sums  on  account  of  the  unpaid  balance 
of  £125  Os.  lid.,  but  affirmed  that  £93  was  yet  due  to  him 
by  the  defendant. 

On  the  defendant's  part  evidence  was  given  of  the  pay- 
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ment  by  him  of  the  amount  of  the  note,  but  perhaps  not 
conclusive,  though  it  was  proved  that  so  lately  as  last 
spring  the  treasurer,  being  asked  whether  it  was  true  that 
the  reeve,  this  defendant,  had  any  of  the  township  money 
in  his  hands,  declared  that  it  was  not  true. 

Altogether  the  evidence  given  by  the  treasurer,  who, 
though  objected  to  by  the  defendant  as  incompetent,  was 
allowed  to  be  examined,  and  the  evidence  given  on  the 
other  side,  including  the  receipt,  left  it  as  a  question  which 
it  would  be  necessary  to  submit  to  the  jury,  whether  the 
defendant  had  or  had  not  paid  the  £216  7s.  6d.  in  full  to 
the  treasurer,  as  he  insisted  he  had. 

But  the  defendant,  besides  objecting  that  Wood  was  an 
incompetent  witness,  denied  that  the  plaintiffs,  the  munici- 
pality of  King,  could  have  any  right  of  action  against  him, 
because  he  produced  the  account  of  the  treasurer,  Wood, 
rendered  by  him  to  the  municipality  in  1855,  of  his  receipts 
and  disbursements  for  the  year  1854,  in  which  account  he 
charged  himself  with  the  whole  amount  of  duties,  £216  7s. 
6d.,  as  received  by  him,  and  his  account  was  audited  and 
certified  to  be  correct.  It  admitted  a  balance  of  <£114  2s. 
lld^d.  in  his  hand  on  his  general  account  with  the  township, 
which  included  all  these  fees  or  licenses. 

The  treasurer  also  admitted  that  he  had  settled  in  full 
with  the  defendant  for  the  following  years,  1855,  6  and  7, 
and  had  said  nothing  to  defendant  about  any  claim  upon 
him  for  an  unpaid  balance  for  1854.  The  treasurer  subse- 
quently fell  largely  in  arrear  for  other  moneys  of  the  town- 
ship, and  lately  came  to  the  conclusion,"  as  he  swore,  that 
the  defendant  was  yet  in  arrear  to  him,  on  account  of  the 
duties,  in  the  sum  of  X93,  which  was  claimed  in  this  action. 
The  municipal  council,  when  he  made  this  statement  to 
them,  remarked  that  he  must  have  kept  his  books  very 
inaccurately,  or  he  could  not  have  been  ignorant  of  this 
claim  when  he  made  his  subsequent  settlement  with  the  de- 
fendant, yet  they  did  at  first  pass  a  resolution,  at  his 
instance,  permitting  their  name  to  be  used  in  an  action 
against  the  defendant  for  enforcing  the  claim,  as  if  the 
defendant  were  directly  accountable  to  them,  which,  as  the 
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treasurer  probably  thought,  would  give  him  the  advantage 
of  having  his  own  testimony  received  in  the  suit,  as  he 
would  not  be  a  party  to  the  record. 

The  Municipal  Council  afterwards,  on  reflection,  rescinded 
that  resolution,  but  the  treasurer  nevertheless  had  this  action 
still  brought  in  the  name  of  the  Council. 

The  learned  judge  had  great  doubt  whether  the  treasurer. 
Wood,  was  not  inadmissible  as  a  witness,  on  the  ground  that 
this  was  an  action  plainly  brought  on  his  behalf  and  at  his 
request,  and  that  he  was  within  the  exception  in  the  clause 
of  the  statute  ;  and  he  further  considered  that  the  question 
of  payment  or  non-payment  of  the  whole  amount  of  license 
fees  for  1854  was,  under  the  circumstances,  a  question  that 
could  only  be  raised  between  the  defendant  and  the  treasurer, 
for  that  the  council,  after  having  settled  their  accounts  with 
the  treasurer,  accepting  the  balance  which  he  stated  in  that 
account  to  be  correct,  and  allowing  it  to  be  carried  on  to  the 
following  year,  had  acquitted  the  treasurer  of  these  sums 
with  which  he  had  charged  himself ;  and  whatever  claims 
they  might  have  upon  him,  as  resulting  from  the  present 
state  of  their  accounts  with  him,  they  were  not  in  a  situation 
to  treat  this  defendant  as  their  debtor  for  any  part  of  the 
same  moneys. 

The  learned  judge,  however,  reserving  leave  to  the  defen- 
dant to  renew  the  objections  he  had  taken,  desired  the  jury 
to  find  whether  the  defendant  had  in  fact  paid  the  whole 
£216  6s.  7d.,  or  whether  there  was  still  such  a  balance  due 
as  the  treasurer  stated. 

The  jury  found  for  the  plaintiffs  for  the  .£93. 

It  was  proved  that  the  treasurer  had  been  dismissed  from 
his  office  as  being  unsatisfactory.  He  swore  that  he  had 
paid  the  whole  sum  he  now  claimed  to  the  municipality, 
supposing  then,  and  long  after,  that  he  had  received  it ; 
and  that  if  this  action  should  fail  he  would  lose  the  amount^ 

Connor,  Q.  C,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
pursuant  to  leave  reserved. 

M.  0.  Cameron  shewed  cause,  citing  Jones  v.  Broadhurst, 
9  0.  B,  1T3  ;  Pritchard  v  Hitchcock,  6  Scott     R.  866. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  question  upon  this  motion  for  nonsuit  as  to 
the  right  in  the  nominal  plaintiffs  to  call  the  treasurer 
Wood  as  a  witness,  or  we  think  we  must  have  taken  the 
same  view  of  it  as  we  apprehend  the  learned  judge  did 
at  the  trial,  though  not  feeling  altogether  confident  upon 
the  point  he  received  his  evidence  for  the  time,  as  is  usually 
the  course.  He  was  not,  we  think,  admissible,  for  the  action 
was  in  truth  his,  not  only  in  the  effect  it  must  have  upon  his 
pecuniary  interest,  but  it  was  instituted  in  fact  by  him,  after 
the  nominal  plaintiffs  had  refused  to  sanction  it,  and  has 
been  carried  on  by  Wood  in  their  name  on  his  own  account. 
But  taking  the  case  to  be  altogether  as  he  stated  it,  the 
plaintiffs'  action  in  our  opinion  failed.  The  treasurer  was 
the  person  accountable  to  the  plaintiffs  for  the  license 
money,  though  of  course  only  for  such  sums  as  he  received. 
The  defendant  Hughes,  who  received^  the  duties  from  the 
persons  licensed,  had  to  account  for  them  to  the  treasurer. 
This  payment  to  the  treasurer  acquitted  him,  and  now  that 
a  dispute  arises  upon  the  question  of  fact  whether  he  did 
pay  the  money  to  the  treasurer  or  not,  it  is  in  an  action 
brought  against  him  by  the  municipality  that  the  question 
is  presented.  They,  not  the  treasurer,  are  seeking  to 
charge  him,  and  the  evidence  in  our  opinion  incontestably 
shews  that  the  municipality  can  have  no  right  to  bring  an 
action  for  these  moneys,  for  whatever  may  be  the  truth  of 
the  case  as  between  the  late  treasurer  and  the  defendant, 
the  municipality  have  nothing  more  to  claim,  for  they  have 
long  ago  received  these  duties  from  the  late  treasurer,  by 
his  having  rendered  accounts  to  them  in  which  he  has 
charged  himself  with  those  duties  as  being  actually  received 
by  him,  and  those  accounts  have  been  audited  and  passed, 
and  also  those  of  two  succeeding  years  ;  and  although  there 
may  have  been  a  balance  of  money  stated  by  the  treasurer 
to  be  in  his  hands  when  he  rendered  the  last  account  of  the 
series,  which  money  it  seems  it  was  not  really  in  his  power 
to  produce,  yet  that  balance  had  no  visible  connexion  w^th 
the  sum  claimed  in  this  action  ;  on  the  contrary,  the  small 
balance  stated  to  be  in  hand  in  the  account  for  1854  was 
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carried  on  and  charged  by  the  treasurer  against  himself  in 
his  subsequent  account,  and  so  in  the  following  year  ;  and 
it  is  impossible  for  the  council  to  set  up  that  they  have  not 
in  fact  received  this  money,  for  the  treasurer,  acting  as  if  he 
had  received  it,  has  accounted  for  it,  and  in  effect  paid  it, 
though  he  may  be  yet  in  arrear  with  regard  to  subsequent 
receipts.  And  it  is  plain  from  the  evidence  given  at  the 
trial  that  the  municipality  do  not  in  fact  conceive  that  they 
have  any  claim,  but  admit  themselves  to  have  been  paid  the 
very  sum  in  question.  The  whole  conduct  of  the  late  trea- 
surer indeed  shews  that  he  had  made  the  debt  his  own,  for 
the  only  question  to  be  tried  was  whether  the  promissory 
note,  which  the  treasurer  had  taken  from  the  defendant,  had  or 
had  not  been  paid.  It  would  certainly  place  sub-accountants 
in  a  singularly  unsafe  position,  if  the  public  officer  to  whom 
they  are  to  account  should  be  at  liberty  to  make  a  private 
arrangement  of  this  kind  with  them,  should  in  consequence 
act  as  if  the  money  had  been  paid  into  his  hands,  and  after 
acknowledging  such  actual  payment  in  his  accounts,  and 
charging  himself  with  the  money,  should  be  allowed  at 
any  length  of  time  afterwards  to  open  accounts  between 
him  and  the  municipality  which  had  been  audited  and 
passed  for  years,  and  to  set  up  a  demand  in  the  name 
of  the  municipality  against  the  sub-accountant,  and  offer 
himself  as  a  witness  to  prove  that  he  had  never  in  fact 
received  the  money  which  he  had  charged  himself  with. 
In  our  opinion  the  rule  for  nonsuit  should  be  made  absolute. 

Rule  absolute. 


Shaw  v.  Ross. 

Sale  of  land — Lien  for  purchase  money — Judgments  agdiinst  seller — Equitable 

defence. 

To  an  action  for  the  purchase  mone>'  of  land  sold  and  conveyed,  defendant 
pleaded,  by  way  of  equitable  defence,  that  the  plaintiff  retained  a  lien  on 
the  land  in  equity  for  the  price,  and  had  an  interest  by  reason  of  such 
lien,  which  might  be  bound  by  judgments  :  that  two  judgments  had  been 

•  recorded  against  the  plaintiff  and  remained  unpaid,  for  an  amount  ex- 
ceeding that  sued  for. 

Held^  on  demurrer,  no  defence. 

Action  for  money  payable  for  land  sold  and  conveyed  by 
the  plaintiff  to  defendant. 

33  VOL.  XVII. 
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Plea,  on  equitable  grounds,  that  the  plaintiff  did  not 
take  from  the  defendant  any  security  whatever  for  the  pay- 
ment of  the  purchase  money,  nor  in  any  way  part  with, 
waive,  or  destroy  his  lien  upon  the  said  lands  therefor,  but 
remained  possessed  and  entitled  in  equity,  by  reason  of  such 
lien,  of  and  to  an  interest  in  the  said  lands,  to  the  extent  of 
the  said  money,  and  had  a  disposing  power  over  such  his 
interest,  which  he  might,  without  the  assent  of  any  other 
person,  have  exercised  for  his  own  benefit,  and  had  power 
to  charge  the  same  with  the  amount  of  the  judgment  debts 
hereinafter  mentioned,  and  interest :  that  after  the  said  sale, 
and  while  the  plaintiff  was  so  possessed  and  entitled,  to  wit, 
on,  &c.,  a  judgment  was  entered  up  against  him  in  the  court 
of  Common  Pleas,  at  Toronto,  for  the  sum  of,  &c.,  in  a  suit 
wherein  one  John  McGill  Chambers  and  one  Peter  Farrell 
were  plaintiffs,  and  the  now  plaintiff  and  one  Andrew  P. 
Shaw  were  defendants  ;  and  also  after  the  said  sale,  and 
while  the  said  plaintiff  was  so  possessed  and  entitled,  to  wit, 
on,  &c.,  another  judgment  was  entered  up  against  the  plain- 
tiff in  Her  Majesty's  Court  of  Queen's  Bench  for  Upper 
Canada,  at  Toronto,  for,  &c.,  (naming  the  amount  and 
parties,)  and  certificates  of  the  said  judgments  were,  to  wit, 
on,  &c.,  duly  registered  in  the  registry  ofiice  for  the  county 
of  Prince  Edward,  where  the  said  lands  were  situated, 
whereby  the  said  judgments  became  a  charge  upon  the  lien 
of  the  said  plaintiff  for  the  said  moneys,  and  the  said  judg- 
ment creditors  became  entitled  to  such  and  the  same  reme- 
dies in  a  court  of  equity  against  the  said  land  and  messuages 
as  the  plaintiff  should  have  been  entitled  to  in  case  he  had 
by  writing  under  his  hand  agreed  to  charge  the  said  lien 
with  the  amount  of  said  judgment  debts  and  interest :  that 
the  amount  of  the  said  judgment  debts  and  interest  exceeds 
the  amount  claimed  by  the  plaintiff  in  this  action,  and  that 
the  said  judgment  debts  and  interest  remain  wholly  due  and 
unpaid ;  wherefore  the  defendant  says  that  the  plaintiff 
ought  not  in  equity  to  have  or  maintain  his  action  against 
the  defendant  for  the  said  moneys. 


Richards,  for  the  demurrer,  cited  13  &  14  Yic,  ch.  63, 
fSec,  2  ;  Mines  Royal  Societies  v.  Magnay,  10  Ex.  489 ; 
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Wodeliouse  v.  Farebrotlier,  5  E.  &  B.  277  ;  Clerk  v.  Laurie, 
1  H.  &  N.  452  ;  4  Jur.  N.  S.  13. 

0.  S.  Patterson^  contra,  cited  Harris  v.  Davison,  15^im. 
128  ;  Chilton  v.  Carrington,  16  C.  B.  206. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  effect  of  the  defence  set  up  by  this  plea  would  be 
that  the  plaintiff  would  get  nothing  for  his  land,  which  the 
plaintiff  has  sold  and  conveyed  to  the  defendant,  and  which, 
for  all  that  appears,  the  defendant  is  enjoying,  because,  in 
consequence  of  this  defendant  not  having  paid  him  hitherto, 
the  plaintiff  has  in  equity  a  lien  on  the  land,  and  because 
there  are  judgments  against  him  which  constitute  a  charge 
upon  that  lien,  and  so  may  be  enforced  to  the  prejudice  of 
the  defendant  as  owner  of  the  land,  which,  according  to  his 
own  account,  he  has  not  paid  for. 

If  the  defendant  has  any  fear  of  such  a  lien  being  enforced 
to  his  prejudice,  he  has  only  to  pay  the  purchase  money, 
which  it  is  the  object  of  this  action  to  compel  him  to  do. 

It  would  be  strange  indeed  if  this  could  be  held  as  con- 
stituting an  equitable  defence. 

Judgment  for  the  plaintiff  on  demurrer. 


Sinclair  and  Burrowes  v.  The  Town  Council  of  the 
Town  of  Galt. 

Building  agreement — Over  payments — Set-off — Amendment- 

In  an  action  on  a  building  p^greement,  defendants  pleaded  a  set-off  equal  to 
the  plaintiffs'  claim,  for  money  had  and  received,  &c.,  and  it  appeared 
that  they  had  in  fact  over-paid  the  plaintiffs  for  the  work.  The  jury 
found  a  verdict  in  defendants'  favour  for  the  excess,  contrary  to  the 
judge's  charge. 

The  court  refused  to  amend  the  plea,  so  as  to  claim  the  sum  given,  1st, 
because  such  an  amendment  could  not  properly  be  granted,  at  least 
•without  a  new  trial ;  and  2ndly,  because  the  amount  over-paici  would  not 
form  the  subject  of  a  set-off. 

The  plaintiffs  sued  upon  a  building  agreement,  for  moneys 
alleged  to  be  due  to  them  for  erecting  and  completing  a 
town-hall  in  the  town  of  Gait.  The  declaration  contained 
also  a  count  for  work  and  labour,  money  paid,  and  on  ac- 
count stated. 
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The  defendants,  besides  other  pleas,  pleaded  to  the  com- 
mon count  an  ordinary  plea  of  set-ofF,  stating  that  the  plain- 
tiffs were  indebted  to  the  defendants  in  an  amount  equal 
to  the  plaintiffs'  claim,  for  money  paid  by  the  defendants 
to  the  plaintiffs,  money  received  by  plaintiffs  to  the  use  of 
the  defendants,  and  for  money  due  on  account  stated,  which 
amounts  the  defendants  were  willing  to  set-off  against  the 
plaintiffs'  claim. 

At  the  trial  at  Berlin,  before  Robinson^  C.  J.,  the  plain- 
tiffs abandoned  the  special  count  on  the  agreement,  the  work 
not  having  been  finished  by  the  time  limited,  nor  done 
according  to  the  specifications. 

It  appeared  that  the  plaintiffs  were  to  have  had  for  the 
whole  work,  according  to  the  contract,  £34;'>0,  and  they  had 
been  paid  in  fact  X4788.  The  alterations  were  such  as 
could  have  occasioned  but  little  if  any  addition  to  the  cost, 
taking  the  contract  prices  as  the  guide.  There  had  been 
no  mutual  dealings  between  the  parties  on  any  other  ac- 
count. There  was  only  the  work  done  on  the  one  side,  and 
payments  made  on  account  of  it  on  the  other. 

The  fact  of  the  plaintiffs  having  been  paid  so  large  a  sum 
beyond  the  contract  price,  was  accounted  for  upon  the  trial 
by  stating  that  the  payments  were  made  monthly,  upon  the 
estimate  of  work  as  measured  in  the  building,  and  that  this 
measurement  over-ran  that  on  which  the  contract  was  based. 

According  to  the  evidence  the  plaintiffs  had  been  paid 
much  more  than  the  value  of  the  work,  as  it  stood,  though 
they  left  it  in  an  incomplete  state,  and  it  was  finished  by 
others  at  the  expense  of  the  council. 

The  defendants,  upon  the  evidence,  claimed  a  verdict  in 
their  favour  for  the  amount  which  they  had  paid  beyond  the 
value  of  the  work,  whether  estimated  by  the  scale  of  prices 
in  the  contract,  or  independently,  by  respectable  builders 
who  had  valued  it.  The  plaintiffs,  on  their  part,  objected 
that  as  the  pleadings  stood  the  defendants  could  not  have  a 
verdict  in  their  favour  for  damages,  but  merely  a  general 
verdict,  if  the  jury  should  find  nothing  due  to  the  plaintiffs. 

In  summing  up  at  the  end  of  the  case,  the  jury  were  told 
that  they  could  not  find  in  favour  of  the  defendants  for  any 
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sum,  but  had  merely  to  determine  whether  they  should  find 
in  favour  of  the  plaintiffs  for  any,  and  what  amount,  or  a 
general  verdict  in  favour  of  the  defendants.  They  found, 
however,  a  verdict  in  the  defendants'  favour  for  £500. 

M.  C.  Cameron^  for  the  defendants,  obtained  a  rule  nisi 
to  amend  their  plea  of  set-off,  so  as  to  claim  by  it  whatever 
balance  there  should  appear  on  the  evidence  to  be  in  their 
favour,  and  thus  uphold  the  verdict.  He  cited  Parsons  v. 
Alexander,  5  E.  &  Bl.  263. 

And  Cameron,  Q.  C,  {31artin  with  him)  for  the  plaintiffs, 
obtained  a  cross-rule  for  a  new  trial,  or  to  reduce  the  verdict 
to  a  simple  verdict  in  favour  of  the  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  make  absolute  the  plaintiffs'  rule  to  strike  out  that 
part  of  the  defendants'  verdict  which  gives  them  £500  dam- 
ages ;  and  discharge  the  rule  nisi,  obtained  by  the  defend- 
ants to  amend  their  plea- 

We  should  not  probably  in  any  such  case  amend  the  plea 
of  set-off  after  the  trial,  and  certainly  not  without  granting 
a  new  trial,  in  order  that  the  plaintiffs,  having  notice  before 
trial  of  the  claim  intended  to  be  urged  to  damages  in  favour 
of  the  defendants,  might  have  a  fair  opportunity  of  meeting  it. 

But  in  this  case  there  is  the  further  difficulty,  that  any 
sum  over-paid  by  the  defendants  is  really  not  the  founda- 
tion of  a  legal  claim  in  the  nature  of  a  set-off. 

There  were  no  mutual  dealings  between  the  parties  ;  no 
money  was  paid  by  the  defendants  to  the  plaintiffs  except 
on  account  of  this  contract.  And  although  the  plea  of  set- 
off does  contain  a  claim  for  money  had  and  received,  yet 
that  would  not  extend  to  a  sum  of  money  paid  in  satisfaction 
of  the  cause  of  action,  but  to  money  had  and  received  on 
some  other  account,  and  in  such  an  action  by  the  defend- 
ants it  vfould  be  a  q^uestion  whether  a  sum  paid,  as  this  was, 
by  the  defendants  with  a  knowledge  of  the  circumstances 
could  be  recovered  back. 
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The  Municipality  of  the  Township  of  London  v.  The 
Great  Western  Railway  Company. 

Assessment  of  property  not  assessable — Defence  to  action — Court  of  revision. 

Where  the  assessors  illegally  assessed  the  superstructure  of  a  railway  as 
well  as  the  land  occupied  by  it — Held,  that  the  company  might  defend 
an  action  as  to  the  superstructure,  although  no  appeal  had  been  made  to 
the  court  of  revision,  and  although  the  whole  was  called  land  in  the 
assessment. 

The  declaration  stated  that  a  tax,  amounting  to  £128  12s. 
lid.,  was  duly  assessed  against  the  defendants,  in  and  for  the 
township  of  London,  for  the  year  1856,  of  which  the  defen- 
dants had  due  notice  ;  yet  the  defendants,  although  the  said 
sum  of  £128  12s.  lid.  had  been  duly  demanded,  had  refused 
•or  neglected  to  pay  the  same,  whereby  an  action  had  accrued 
to  recover  the  same  with  interest,  as  a  debt  to  the  township. 

Pleas. — 1.  Not  indebted,  except  as  to  X6  15s.  5d. 
2.  Except  as  to  £6  15s.  5d.,  the  defendants  say  the  as- 
sessor or  assessors  for  the  township  for  the  year  1856  did 
not  deliver  at  or  transmit  by  post  to  any  station  or  office 
of  the  defendants  a  notice  of  the  total  amount  at  which 
they  had  assessed  the  real  property  of  the  defendants  in 
the  said  municipality,  distinguishing  the  value  of  the  land 
occupied  by  the  road,  and  the  value  of  the  other  real  pro- 
perty of  the  company.  3.  Payment  of  the  £6  15s.  5d.  into 
court,  which  the  defendants  say  is  sufficient  to  satisfy  the 
plaintiff's  claim. 

A  fourth  plea  was  allowed  to  be  added  at  nisi  prius,  but 
the  plaintiffs  demurred  to  it  (a). 

The  plaintiffs  took  issue  upon  the  first  and  third  pleas, 
and  as  to  the  second,  replied  that  they  did  give  due  and 
proper  notice  to  the  defendants  as  by  law  retiuired,  but  did 
not  distinguish,  as  in  the  plea  alleged,  because  no  other  pro- 
perty than  that  covered  by  the  road  bed  was  assessed  or 
referred  to  or  known  to  be  then  owned  by  the  defendants. 

At  the  trial,  at  London,  before  Burns,  J.,  an  extract  from 
the  assessor's  roll  of  the  township  of  London  for  the  year 
1856,  certified  by  the  town  clerk,  was  put  in,  and  was 


(a)  See  the  plea  and  demurrer,  post,  page  267, 
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proved  by  the  town  clerk  to  have  been  extracted  by  him  from 
the  roll,  which  shewed  the  defendants  to  be  assessed  for  total 
value  of  real  property  <£9,500,  the  total  amount  to  be  col- 
lected £128  12s.  lid.  The  number  of  acres  assessed  was 
about  170.  The  assessor  for  the  township  proved  that  in 
1856  he,  in  making  the  assessment  of  the  value  of  the  170 
acres  occupied  by  the  railway — that  is,  the  track  between 
the  fences — took  into  consideration  the  value  of  the  fences, 
the  iron  rails,  the  ties  laid  down,  and  other  matters  in  the 
construction  of  the  railway,  and  thus  made  the  total  value 
of  real  property  for  assessment  amount  to  £9,500.  He 
proved  that  the  other  lands  adjoining  the  railway  track  in 
the  township  were  for  the  same  year  assessed  at  an  average 
of  £3  15s.  to  £4  yer  acre.  In  1856  the  defendants,  it 
appeared,  did  own  some  other  land  in  the  township,  other 
than  that  used  for  the  track,  but  it  was  not  known  to  the 
assessor  for  that  year,  or  to  the  solicitor  of  the  company, 
who,  in  1857,  furnished  the  list  of  lands  for  taxation.  The 
assessor  proved  that  some  ten  or  twelve  days  before  the  5th 
of  May,  which  was  the  day  for  the  court  of  appeal  to  meet, 
he  deposited  in  the  post-office  at  London,  directed  to  C.  J. 
Brydges,  Esquire,  Hamilton,  manager  of  the  Great  Western 
Railway  Company,  a  notice  as  follows  : — 

"  London  Township, 
G-reat  Western  Railroad  Company. 

"  Take  notice  that  your  assessment  for  this  year  is  as 
follows : 

"  Appeal  K)th  of  May. 

Personal  property   

Taxable  income   

Real  property  £9,500    0  0 

"  H.  RiGNEY,  Assessor. 

"  1856." 

Becher,  Q.  C,  for  the  defendants,  moved  for  a  nonsuit  at 
the  trial,  upon  these  grounds  :  1.  That  the  plaintiffs  could 
not  maintain  an  action  of  debt  for  the  taxes  against  a  non- 
resident. 2.  That  there  was  no  evidence  of  any  by-law  es- 
tablishing any  rate  imposed,  and  that  the  transcript  from  the 
collector's  roll  did  not  shew  any  particular  rate.    3.  That 
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it  was  shewn  by  the  evidence  of  the  assessor  that  he  had 
assessed  the  defendants  upon  a  principle  contrary  to  law : 
that  taking  the  average  of  the  value  of  land  adjoining,  the 
.  assessment  of  the  rate  should  only  have  been  to  the  amount 
the  defendant  paid  into  court.  4.  That  the  notice  put  in 
and  proved  was  not  a  sufficient  compliance  with  the  pro- 
visions of  the  assessment  laws. 

The  learned  judge  submitted  to  the  jury  to  find  whether 
such  a  notice  as  stated  was  or  was  not  posted  at  London, 
directed  to  Mr.  Brydges  as  stated,  and  at  the  time  stated ; 
and  the  jury  found  that  it  had  been. 

A  verdict  was  entered  for  the  plaintiffs,  for  £136  7s.  6d., 
being  for  the  balance  of  the  £128  12s.  lid.,  after  deducting 
the  amount  paid,  £6  15s.  5d.,  and  £14  10s.  for  interest. 
Leave  was  reserved  to  the  defendants  to  move  the  court  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendants,  and  also  to 
reduce  the  verdict  by  deducting  therefrom  the  interest,  £14: 
10s.,  if  the  court  should  decide  against  interest  being  allowed. 

Irving,  obtained  a  rule  nisi  accordingly.  The  first 
point  taken  was  abandoned.  He  cited  16  Vic,  ch.  182,  sec. 
45 ;  Charleton  v.  Alway,  11  A.  &  E.  993  ;  Milward  v.  Caffin, 
2  W.  Bl.  1330  ;  Kennedy  v.  Burness  et  al.,  15  U.  C.  R.  491. 

Connor,  Q.  C,  Sbud  Uccles,  Q.  C,  shewed  cause,  citing 
Great  Western  Railway  Company  v.  Rouse,  15  U.  C.  R.  168  ; 
Municipality  of  London  v.  Great  Western  R.  W.  Co.,  16  U. 
C.  R.  500. 

Robinson,  C.  J. — Upon  the  pleadings  and  evidence,  as 
stated  by  Mr.  Justice  Burns,  who  tried  the  case,  I  am  of 
opinion  that  a  verdict  for  defendants  should  be  entered. 
The  case  of  Milward  v.  Caffin,  cited  for  the  defendants, 
(2  W.  Bl.  1330),  is  express  upon  the  points  that  have  been 
raised  here,  shewing  that  when  that  has  been  assessed 
which  could  not  be  legally  assessed,  the  objection  becomes 
a  very  different  one  as  to  its  consequences  from  that  of  a 
mere  over-valuation.    (Charleton  v,  Alway,  11  A.  &  E.  993). 

In  the  case  of  The  Great  Western  Railway  v.  Rouse  (15 
U.  C.  R.  168),  we  determined  that  according  to  the 
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Assessment  Act,  16  Vic,  ch.  182,  sec.  21,  it  was  the  land 
only  over  which  the  railway  ran,  and  not  the  superstructure 
erected  upon  it — that  is,  the  land  exclusive  of  the  iron 
rails  and  ties — that  was  to  be  assessed.  It  is  clear  the 
plaintiifs  had  no  right  to  assess  the  superstructure  through 
their  officers,  and  they  cannot  recover  the  rate  thus  illegally 
imposed.  It  is  of  no  consequence  to  determine  whether 
the  rate  being  in  the  greater  part  illegal  was  illegal  altoge- 
ther, and  so  could  furnish  no  ground  of  action,  even  for  the 
amount  that  might  have  been  legal,  because  here  an  amount 
sufficient  to  cover  the  rate  on  the  land  alone  has  been  paid 
into  court,  and  the  plaintiffs  are  going  only  for  that  part 
which  was  clearly  illegal,  and  must  therefore  fail. 

Burns,  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  This  court,  in  the  case  of  The  Great  Western 
Railway  Company  v.  Rouse  (15  U.  C.  R.  168),  afterwards 
affirmed  on  appeal,  decided  that  taxing  a  railway  company 
for  the  superstructure,  such  as  the  iron  rails,  bridges,  &c., 
upon  the  track  of  the  road  was  illegal,  upon  the  proper  con- 
struction to  be  given  to  the  21st  section  of  16  Vic,  ch.  182. 
In  that  case  the  assessor  had  separated  the  value  of  the  land 
from  the  value  of  the  road-way  superstructure,  and  the  parties 
had  carried  the  matter  to  the  court  of  revision,  and  after- 
wards to  the  judge  of  the  county  court,  who  still  preserved 
the  mode  of  taxation,  but  reduced  the  amount.  It  was  held, 
however,  to  be  altogether  illegal  to  adopt  such  an  assessment 
against  the  railway  company,  and  that  the  liability  was  for 
the  actual  value  of  the  land  occupied  in  the  road  according 
to  the  average  value  of  the  land  in  the  locality.  In  this 
case  the  assessor,  in  his  return  upon  the  assessment  roll,  and 
his  notice  to  the  defendants,  says  nothing  about  the  super- 
structure, but  gives  it  to  be  understood  that  he  merely 
assesses  the  value  of  the  land.  The  defendants  have  paid 
into  court  the  rate  according  to  the  average  value  of  land  in 
the  locality,  and  pleaded  that  they  are  not  indebted  beyond 
that  amount.  The  assessor  proved  in  this  case  that  he 
acted  in  fixing  the  value  of  the  land,  not  according  to  the 
average  value  of  land  in  the  locality,  but  according  to  the 
34  VOL.  XVII. 
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same  principle  adopted  in  the  case  of  the  Great  Western 
Kailway  Company  v.  Rouse.  The  defendants  here  did  not 
appeal  to  the  court  of  revision  at  all ;  and  the  question  is, 
whether  they  are  now  too  late  to  make  the  objection.  I  do 
not  think  they  are  too  late.  It  is  true  the  26th  section  of 
the  act  says,  that  the  roll  as  finally  passed  by  the  said  court, 
and  certified  by  the  clerk  as  so  passed,  shall  be  valid, 
and  shall  bind  all  parties  concerned,  notwithstanding  any 
defect  or  error  committed  in  or  with  regard  to  such  roll. 
A  similar  provision  was  contained  in  the  act  under  which 
the  case  of  Charleton  v.  Alway  (11  A.  &  E.  993)  was  decided, 
and  held  not  to  prevent  the  party  resisting  the  payment. 
The  distinction  where  it  is  necessary  to  appeal,  and  where 
the  claim  may  be  resisted  by  an  action  of  trespass  or  reple- 
vin, is  this  :  if  the  power  existed  to  make  the  assessment, 
then  there  is  a  jurisdiction  in  those  doing  it,  and  in  such 
case  the  remedy  is  by  appeal  only  ;  but  if  the  assessment  be 
illegal,  then  there  is  no  jurisdiction  to  do  it,  and  in  such 
case  the  person  resisting  is  not  compelled  to  resort  to  the 
remedy  of  appeal,  but  may  resist  the  illegal  exaction.  The 
usual  course  has  been  for  the  claimants  of  the  rate  to  resort 
to  the  summary  remedy  of  distress,  and  then  the  question  is 
brought  up  in  an  action  of  replevin  or  trespass.  Here  the 
plaintiffs  preferred  to  bring  their  action,  and  the  defendants 
have  answered  that  they  are  not  indebted  beyond  a  certain 
sum,  which  they  pay  into  court.  It  appears  to  me  it  is  as 
proper  a  method  of  trying  the  legality  of  the  assessment  as 
any  other  of  those  adopted.  I  do  not  think  the  circum- 
stance of  the  assessor  making  the  assessment  as  he  did 
alters  the  case,  for  he  seems  to  have  acted  upon  his  own 
idea  of  what  constituted  the  value  of  the  land,  and  the 
plaintiffs  have  adopted  it  and  wish  to  enforce  it.  If  people 
were  obliged  to  submit  to  an  arbitrary  mode  of  making  the 
assessment,  and  so  compelled  to  go  to  the  court  of  revision 
for  redress,  rather  than  take  the  opinion  of  the  law  courts 
upon  the  illegal  act  of  the  assessor,  it  might  lead  to  great 
inconvenience  and  hardship,  besides  holding  the  door  open 
to  injustice  being  perpetrated  by  assessors ;  and  as  the  rolls 
are  revised  by  a  court  of  revision  formed  from  the  members 
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of  the  council,  tliey  should  not  adopt  an  illegal  assessment. 
The  court  of  revision,  if  they  indeed  looked  over  the  roll  at 
all,  would  immediately  see  the  discrepancy  in  the  assessed 
value  of  the  land  of  the  company  per  acre  compared  with 
those  in  the  same  locality ;  and  if  any  enquiry  had  been 
made  from  the  assessor  why  he  did  so,  the  court  would  at 
once  have  learned  that  the  assessment  had,  though  the 
assessor  called  it  only  land,  been  made  upon  an  illegal 
principle.  I  do  not  think  the  assessor  could  drive  the 
defendants  to  the  court  of  revision  as  a  matter  of  necessity 
by  calling  that  land  which  was  not  land. 

I  refer  to  Milward  v.  Caffin  (2  W.  Bl.  1330),  Marshall  v. 
Pitman  (9  Bing.  595),  and  Governors  of  Bristol  Poor  v. 
Wait  (1  A.  &  E.  264). 

McLean,  J.,  concurred. 

Rule  absolute. 


It  is  no  defence  to  an  action  for  taxes  that  defendants'  property  was  rated 
higher  than  the  average  value  of  land  in  the  locality,  as  assessed  for  the 
same  year:  the  only  remedy  in  such  a  case  is  by  appeal  to  the  court  of 
revision. 

The  fourth  plea,  added  at  the  trial,  was  as  follows :  And 
for  a  fourth  plea  to  the  said  declaration,  except  as  to  the 
said  sum  of  £6  15s.  5d.,  parcel,  &c.,  the  defendants  say 
that  they  are  a  railway  company,  and  that  such  part  of 
the  property  of  them,  the  defendants,  as  is  situate  within 
the  plaintiffs'  municipality  is  such  as  is  occupied  by  their 
road  or  railway  only,  and  that  the  same  is  rated  higher 
upon  the  assessment  roll  for  the  year  1856  (from  which 
said  assessment  roll  the  rate  was  assessed  upon  the  property 
of  the  defendants  to  the  amount  claimed)  than  the  average 
value  of  land  in  the  locality  is  assessed  upon  the  assessment 
for  the  same  year. 

The  plaintiffs  demurred  to  this  plea,  assigning  as  grounds 
Qf  demurrer,  that  the  defendants,  having  been  duly  notified 
and  assessed,  as  is  averred  in  the  declaration,  ought,  if  they 
considered  themselves  aggrieved  by  the  said  assessment,  to 
have  appealed  against  it,  in  the  manner  provided  by  the 
Consolidated  Assessment  Act  of  Upper  Canada,  1853,  and 
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are  not  now  entitled  to  raise  the  objection  in  the  said  fourth 
plea  set  forth ;  also,  that  the  said  fourth  plea  sets  up  matters 
as  a  defence  to  this  action  which  could  only  be  available  to 
the  defendants  for  the  purpose  of  reducing  or  otherwise 
rectifying  their  assessment,  in  pursuance  of  the  provisions 
of  the  said  Consolidated  Assessment  Act  of  Upper  Canada, 
1853. 

The  demurrer  and  rule  were  argued  together. — See  page 
264. 

Robinson,  C.  J.- — For  all  that  is  stated  in  the  plea 
demurred  to,  the  only  objection  to  the  plaintiffs'  recovery 
intended  to  be  relied  on,  is  that  the  assessors  estimating  the 
land  alone  have  valued  it  too  highly.  If  this  plea,  as  it 
stands,  would  be  a  good  defence,  then  every  action  for  a 
rate  might  be  met  by  a  similar  plea,  which  would  in  effect 
be  an  appeal  from  the  court  of  revision  to  a  jury.  This,  of 
course,  is  out  of  the  question,  for  it  would  be  repugnant 
altogether  to  the  enactment  which  makes  the  decision  of  the 
court  of  revision  final  upon ,  the  mere  question  of  value. 
What  the  defendants  meant  to  set  up  as  a  defence  no 
doubt  was,  not  that  the  assessors  valued  too  highly  any 
thing  that  it  was  their  duty  to  value,  but  that  they  assessed 
and  valued  something  w^hich  they  had  no  right  to  assess, 
and  have  thereby  brought  an  illegal  charge  upon  the  defen- 
dants in  a  matter  in  vfhich  they  had  no  discretion  to  exercise. 
The  plea,  however,  does  not  disclose  such  a  case,  but  complains 
merely  of  an  over-valuation  of  what,  for  all  that  appears  in 
the  declaration  or  plea,  was  rightfully  assessed. 

The  plaintiff  is  entitled,  in  my  opinion,  to  judgment  on 
this  demurrer. 

BuENS,  J. — The  plea  it  is  clear,  I  think,  cannot  be  sus- 
tained. It  can  be  no  answer  to  the  demand  to  say  that 
except  as  to  £6  15s.  5d.  the  land  occupied  by  the  road  is 
rated  higher  upon  the  assessment  roll  for  the  year  1856  • 
than  the  average  value  of  land  in  the  locality  is  assessed  at 
for  that  year.  The  average  value  of  land  is  an  undefined 
term,  and  this  court,  through  the  means  of  a  jury,  is  not 
constituted  a  tribunal  to  ascertain  that  fact.    It  may  be 
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that  the  assessor  perhaps  put  a  few  shillings  more  per  acre, 
or  otherwise,  on  the  road-way  than  upon  other  persons' 
lands  in  the  locality,  but  it  never  could  have  been  supposed 
that  the  defendants  for  that  reason  could  resist  the  payment 
of  the  rates  altogether,  or  could  thereupon  propound  a  ques- 
tion of  the  nature  suggested  by  this  plea  for  the  court  to 
determine — namely,  whether  the  lands  of  the  company  were 
or  not  rated  higher  than  others.  The  26th  section  of  16 
Vic,  ch.  182,  provides  the  remedy  when  a  party  complains 
of  an  over-charge  by  the  assessors.  The  defendants  cannot 
abstain  from  that  remedy,  and  call  upon  the  court  to  try  by 
a  jury  what  the  amount  should  be  fixed  at  upon  which  the 
rate  is  to  be  paid.  The  plea  does  no  more  than  shew  a 
defect  in  the  mode  of  assessment,  and  not  that  which  would 
make  the  assessment  a  nullity. 
McLean,  J.,  concurred. 

Judgment  for  plaintiffs  on  demurrer. 


In  THE  MATTER  OF  CrOFT  AND  THE  MUNICIPALITY  OP  THE 

Township  of  Brooke. 

By-law — Want  of  seal. 

The  court  refused  to  quash  a  by-law  on  the  ground  that  it  had  not  been 
sealed,  as  without  the  seal  it  could  not  be  treated  as  a  by-law. 

J.  Wilson,  Q.  C,  obtained  a  rule  nisi  to  quash  by-law 
No.  73  of  this  municipality.  One  of  the  objections  taken 
was  that  the  by-law  was  not  sealed  with  the  seal  of  the  mu- 
nicipality, and  the  clerk  swore  that  it  had  not  at  the  time 
of  this  application,  and  never  had  the  seal  of  the  munici- 
pality attached  to  it. 

Robinson,- 0.  J.,  delivered  the  judgment  of  the  court. 

The  statute  12  Vic,  ch.  81,  sec.  198,  requires  that  by- 
laws of  municipal  corporations  shall  be  authenticated  by  the 
seal  of  the  corporation.  If  this  is  not  sealed,  audit  appears 
that  it  is  not  and  never  was,  it  follows  that  what  we  are 
asked  to  set  aside  is  not  a  by-law,  and  we  have  no  power  to 
quash  it,  nor  is  there  any  need  that  it  should  be  quashed. 

Rule  discharged. 
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McDonald  v.  Peck. 

Ejectment  for  non-payment  of  rent — Distress — G.  L.  P.  A.  sec.  263 — Accept- 
ance of  rent — Appropriation  of  payments. 

Where  the  lease  expressly  provides  that  it  shall  be  void  on  non-payment  of 
rent,  whether  demanded  or  not,  the  C.  L.  P.  A.,  sec.  263,  does  not  apply, 
and  in  ejectment  for  the  forfeiture  there  is  no  necessity  to  shew  a  want 
of  distress. 

Held,  however,  that  if  it  had  been  otherwise,  in  this  case,  on  the  evidence 
stated  below,  absence  of  distress  was  sufficiently  shewn. 

Defendant  gave  a  note  for  the  rent  due  up  to  the  1st  of  December,  1856. 
He  afterwards  obtained  a  note  of  the  plaintiff 's  for  £28  15s.,  and  being 
unable  to  pay  his  taxes  gave  it  to  the  bailiff  before  it  fell  due,  telling 
him  to  ask  the  plaintiff  to  advance  the  sum  required,  and  to  credit  the 
balance  on  the  then  current  rent.  The  plaintiff's  clerk  advanced  the 
money  and  took  the  note,  but  refused  to  credit  the  balance  on  the  rent 
then  accruing,  saying  that  he  would  apply  it  on  the  previous  note  given  by 
defendant,  which  remained  unpaid. 

Held,  that  there  had  been  no  acceptance  of  rent  due  after  December,  1856, 
so  as  to  waive  the  forfeiture. 

Ejectment  by  landlord  against  tenant  for  the  front  part 
of  lot  No.  3  in  the  Maitland  concession  of  the  township  of 
Goderich,  containing  18  acres. 

At  the  trial  at  Goderich,  before  Burns.,  J.,  the  facts  ap- 
peared as  follow : 

The  plaintiff,  by  lease,  dated  the  14th  of  November,  1848, 
leased  to  the  defendant  18  acres  of  the  lot  mentioned,  being 
the  field  then  in  grass,  and  enclosed  with  a  rail  fence  on  the 
front  of  the  said  lot  adjoining  the  northerly  side  of  the  Hu- 
ron road,  for  the  term  of  15  years,  to  commence  on  the  1st 
of  December,  1848,  subject  to  the  determination  or  cesser  of 
the  term  before  the  expiration  thereof  under  the  proviso  or 
conditions  in  the  lease  contained,  paying  the  yearly  rent  of 
£15  per  annum  for  the  first  ten  years,  and  £20  per  annum 
for  the  remaining  five  years,  the  rent  payable  half-yearly 
on  the  1st  of  June  and  1st  of  December  in  each  year.  This 
action  of  ejectment  was  brought  for  non-payment  of  the 
rent. 

The  lease  contained  covenants  for  payment  of  the 
rent,  and  a  proviso  in  these  words  :  "  Provided  always,  and 
it  is  hereby  agreed,  that  if  the  rent  hereby  reserved,  or  any 
part  thereof,  shall  at  any  time  or  times  during  the  said  term 
be  in  arrear  or  unpaid  for  the  space  of  sixty  days  next  after 
the  day  whereon  the  same  shall  become  due,  according  to 
the  reservation  thereof  hereinbefore  contained,  whether  the 
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same  he  demanded  or  not,  or  in  case  of  breach  or  non-per- 
formance of  any  or  either  of  the  covenants  herein  contained 
on  the  part  of  the  said  lessee,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  be  observed  and  performed,  then, 
and  in  either  of  the  said  cases,  the  present  indenture,  and 
every  clause,  matter  and  thing  therein  contained,  and  the 
term  hereby  granted  shall  cease,  determine,  and  be  abso- 
lutely void  to  all  intents  and  purposes  whatsoever,  and  the 
said  John  McDonald,  his  heirs,  executors  or  assigns,  shall 
thereupon  hold  the  said  lands  and  premises  utterly  discharg- 
ed of  this  lease,  and  of  all  covenants  and  provisos  herein 
contained,  without  the  payment  or  allowance  by  the  said 
John  McDonald  or  his  aforesaids,  of  any  sum  of  money 
whatsoever  to  the  said  lessee  or  his  aforesaids,  or  any  ten- 
ants or  occupiers  of  the  said  land,  or  for  any  houses,  build- 
ings, and  improvements  erected  or  made  by  the  said  lessee 
or  his  aforesaids,  or  the  tenants  or  occupiers  of  the  said  land 
and  premises,  or  any  part  thereof." 

The  action  was  commenced  on  the  28th  of  August,  1858. 
The  defendant  had  allowed  the  rent  to  be  in  arrear  up  to 
the  6th  of  August,  1856,  and  on  that  day  he  gave  the  plain- 
tiff his  promissory  note  for  <£130  Os.  9d.,  for  which  the 
plaintiff  gave  him  a  receipt  in  these  words  :  "  Received, 
Goderich,  6th  of  August,  A.  D,  1856,  the  promissory  note 
of  Mr.  Leonard  Peck  for  one  hundred  and  thirty  pounds 
and  nine  pence,  currency,  as  the  full  amount  of  the  balance 
in  my  favour,  payable  the  first  day  of  December  next,  for 
rent  of  field  of  nursery  land.  J.  McDonald."  This  note 
the  plaintiff  discounted  at  the  bank  of  Upper  Canada,  but 
after  it  became  due  the  plaintiff  was  obliged  to  retire  the 
same  himself,  and  the  defendant  had  never  paid  any  part  of 
it.  Subsequently  to  this,  in  1857,  the  plaintiff  purchased  a 
reaping  machine  from  the  defendant,  who  was  an  agent  for 
the  sale  thereof,  and  had  given  his  promissory  note  for  the 
sum  of  £28  15s.,  and  this  note  was  in  the  possession  of  the 
defendant.  Before  it  became  due  a  bailiff  of  the  collector 
of  taxes  had  a  warrant  of  distress  for  £10  17s.  taxes  against 
the  defendant,  which  sum  the  defendant  could  not  pay,  but 
he  gave  the  plaintiff's  promissory  note  for  the  ^£28  15s.  to 
the  bailiff,  telling  him  to  ask  the  plaintiff  to  advance  him 
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the  £10  17s.,  though  the  note  was  not  then  due,  and  to 
give  him  credit  on  the  rent  then  running  on  the  current 
year  for  the  residue  of  the  note.  The  bailiff  received 
the  note,  and  went  to  the  plaintiff's  clerk,  who  advanced 
the  <£10  17s.  to  the  bailiff  and  took  the  note.  The  bailiff 
wished  that  credit  should  be  given  to  the  defendant  for  the 
remaining  sum  due  on  the  note  on  account  of  the  then  cur- 
rent rent,  but  the  clerk  refused  that,  and  said  he  would 
credit  it  on  the  former  demand  upon  the  defendant's  note, 
which  it  was  said  was  then  in  the  shape  of  a  judgment  in 
favour  of  the  Bank  of  Upper  Canada,  but  which  was  not 
proved  in  any  way.  The  bailiff  left  the  plaintiff's  note, 
however,  v/ith  the  plaintiff's  clerk,  on  receiving  the  c£10 
17s.,  and  it  was  left  without  any  further  settlement  between 
them  whether  it  should  be  credited  on  the  rent,  or  on  the 
note  given  for  the  rent,  the  clerk  refusing  to  receive  it  ex- 
cept giving  credit  for  it  on  the  note.  Subsequently  to  this, 
in  July,  1858,  the  defendant  enclosed  in  a  letter  the  sum  of 
£4  15s.,  and  deposited  it  in  the  post-office,  which  letter  came 
to  the  hands  of  the  plaintiff's  clerk.  The  letter  could  not 
be  found,  but  from  the  evidence  of  the  witness  employed  by 
the  defendant  to  transact  the  matter  for  him,  there  was  no 
specific  appropriation  of  <£4  15s.,  but  it  was  expressed  to  be 
on  account  of  rent. 

The  defendant's  counsel  contended  that  this  £4  15s.,  and 
the  balance  due  on  the  plaintiff's  promissory  note,  should  be 
applied  to  the  rent  falling  due  after  the  1st  of  December, 
1856,  and  then  it  would  stand  thus  : 


The  plaintiff's  note    £28  15 

Less  paid  the  bailiff    10  17 


£17  18 

Then  the  year's  rent,  from  the  1st  of  De- 
cember, 1856,  to  the  1st  of  December, 
1857   15  0 


Leaving  over-paid,  to  be  applied  on  the  rent 

due  on  the  1st  of  June,  1858   2  18 

Enclosed  by  letter  in  July   4  15 
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thus  paying  the  rent  due  to  the  1st  of  June,  1858 ;  and 
that  this  must  be  taken  to  be  a  ^iraiver  of  any  forfeiture  pre- 
vious to  that  time. 

It  was  further  proved  that  the  premises  were  occupied  by 
the  defendant  as  a  nursery  garden  of  young  trees,  and  there 
were  no  buikiings  upon  the  land  :  the  whole  piece  of  ground 
adjoined  the  road  side,  and  exevj  part  of  it  could  be  dis- 
tinctly seen  from  the  road ;  that  it  had  been  seen  by  the 
witness  often,  and  just  before  the  action  brought,  and  there 
was  nothing  upon  the  premises  which  could  be  distrained 
for  rent  then  or  at  any  time. 

The  learned  judge  told  the  jury  that  in  his  opinion  there 
was  no  appropriation  agreed  upon  with  respect  to  the  bal- 
ance due  on  the  promissory  note  of  the  plaintiff :  that 
the  note  was  not  due  when  given  up  to  the  plaintiff,  and 
if  there  was  no  appropriation  of  it,  the  plaintiff  might  apply 
it  to  a  previous  demand,  which  it  appeared  the  defendant's 
agent  was  told  would  be  done  :  that  though  the  agent 
wished  it  otherwise  applied,  yet  he  left  the  note  with  the 
plaintiff  after  he  was  told  the  plaintiff  would  not  apply  it  as 
he  wished  :  that  if  it  had  been  a  sum  of  money  left,  and 
left  with  directions  how  it  was  to  be  applied,  the  case 
might  have  been  different,  but  here  the  defendant  wished 
the  favour  of  a  payment  of  money  in  advance  before  the 
note  was  due,  and  if  he  chose  to  take  the  money  upon  the 
terms  the  plaintiff  dictated  with  regard  to  the  appropriation 
of  the  residue,  he  could  not  afterwards  claim  that  it  should 
be  considered  as  payment  of  rent  falling  due,  because  he 
w^ished  it,  or  because  the  agent  said  defendant  wished  it, 
so  applied  :  that  with  respect  to  the  £4:  15s.,  even  sup- 
posing that  it  should  be  applied  to  the  rent  after  the  1st 
of  December,  1856,  rather  than  upon  the  previous  rent,  yet 
there  was  more  than  six  months'  rent  due  before  action 
brought. 

The  jury  found  a  verdict  for  the  plaintiff. 

Prince  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  grounds  that  there  was  no  suffi- 
cient evidence  of  no  distress  upon  the  premises,  and  that  the 
verdict  was  contrary  to  law  and  evidence,  and  for  misdirec- 
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tion,  there  being  no  suflScient  evidence  that  six  months'  rent 
was  in  arrear,  and  the  forfeiture  or  right  of  the  plaintiff  to  pos- 
session being  waived  by  his  subsequent  acceptance  of  rent. 

Christopher  Robinson  shewed  cause,  and  cited  C.  L.  P.  A., 
sec.  263 ;  Doe  Harris  v.  Masters,  2  B.  &  C.  490 ;  Doe  Nash 
V.  Birch,  1  M.  &  W.  402 ;  Croft  v.  Lumley,  31  L.  T.  Rep. 
382;  Clayton's  Case,  1  Mer.  608  ;  Arch.  L.  &  T.  104; 
Rose.  N.  P.  653  ;  Smith  L.  &  T.  112-114  ;  Piatt  on  Leases, 
II.  128 ;  Woodf.  L.  &  T.  277  ;  Jones  v.  Carter,  15  M.  & 
W.  725 ;  Doe  Smelt  v.  Fuchau,  15  East  286  ;  Parrott  v. 
Anderson,  7  Ex.  93. 

Prince^  contra,  cited  Smith  v.  Doe  dem.  Jersey,  2  B.  &  B. 
514  ;  Doe  Smelt  v.  Fuchau,  15  East  286  ;  Parsons  on  Con- 
tracts, 142  note. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff's  right  to  bring  ejectment  in  this  case  if  the 
rent  should  be  in  arrear  for  sixty  days,  and  without  making 
any  formal  demand,  is  given  by  the  terms  of  the  lease,  inde- 
pendent of  any  statute ;  and  in  such  case  there  is  no  occa- 
sion to  shew  that  there  was  no  distress  on  the  premises. 

This  is  not  a  forfeiture  of  the  term  created  by  any  sta- 
tute, but  by  the  agreement  of  the  parties,  which  is,  that  on 
the  tenant  being  in  default  for  sixty  days,  whether  the  rent 
has  been  demanded  or  not,  the  lease  shall  be  void,  and  the 
term  at  an  end,  the  consequence  of  which  of  course  is  that 
the  landlord  has  a  right  to  the  possession. 

If  the  case  had  been  otherwise,  and  the  lease  had  con- 
tained nothing  dispensing  with  the  necessity  of  demand, 
then  the  landlord  would  have  had  to  avail  himself,  if  he 
made  no  regular  demand,  of  the  263rd  clause  of  the  Com- 
mon Law  Procedure  Act,  in  which  case  he  must  have  satis- 
fied the  jury  that  there  was  no  distress  upon  the  premises  ; 
and  considering  that  the  premises  in  this  case  were  an  open 
field  adjoining  the  highway,  the  evidence  was  such  as  might 
well  have  satisfied  the  jury  that  there  was  no  distress. 

Of  the  other  points  raised,  we  agree  in  the  view  taken  by 
the  learned  judge  at  the  trial. 

Rule  discharged. 
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Regina  v.  Crozier. 

Crminal  case — Neio  trial — 20  Vic,  ch.  61. 

In  a  criminal  case,  the  court  refused,  on  motion  for  a  new  trial,  to  receive 
an  affidavit  of  a  witness  that  he  had  misapprehended  a  question  put  to  him. 

Defendant  was  convicted  of  murder,  at  Peterborough, 
before  3IcLea7i,  J. 

Phillpotts  moved  for  a  new  trial.  He  desired  the  court 
to  receive  an  affidavit  of  a  witness,  that  he  misapprehended 
a  question  put  to  him,  which  led  to  his  answer  producing  a 
wrong  impression. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Having  read  the  evidence,  though  a  verdict  of  man- 
slaughter, we  think,  would  have  been  one  more  clearly 
warranted,  yet  we  cannot  say  that  the  conviction  for 
murder  was  wrong. 

It  was  a  case  of  stabbing  in  a  sudden  quarrel.  The 
deceased  was  unarmed,  and  the  prisoner  was  most  to  blame 
in  beginning  the  quarrel,  and  pressed  upon  the  deceased, 
when  he  might  easily  have  withdrawn  from  him. 

As  to  the  affidavit  spoken  of,  we  could  not  take  it  as  a 
ground  of  moving  under  the  statute,  for  the  motion  is  merely 
on  the  evidence,  and  the  act  opens  no  other  ground,  {a) 

Rule  refused. 


In  re  The  Trustees  of  Union  School  section,  No.  15 

IN  OtONABEE,  10  IN  DOURO,  8  IN  DUMMER,  AND  11  IN 

Asphodel,  and  Robert  Casement. 

Mandamus — Demand  and  refusal. 

Where,  on  an  application  for  a  mandamus,  a  demand  and  refusal  were 
sworn  to,  and  defendant,  in  answer,  denied  the  refusal,  and  alleged  that 
he  had  always  been  willing  to  do  what  was  required,  the  court  granted 
the  writ. 

Uceles,  Q.  C,  obtained  a  rule  nisi  calling  on  the  defend- 
ant to  shew  cause  why  a  writ  of  mandamus  should  not  issue 
against  him,  commanding  him  that  he  should,  when  there- 
unto requested,  suffer  the  trustees  of  this  school  section  to 
inspect  and  copy  the  assessment  roll  for  1858  of  the  town- 


(a)  See  Regina  t.  Beckwith,  8  C.  P.  277. 
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ship  of  Douro,  so  far  as  the  same  relates  to  the  east  halves 
of  lots  Nos.  1,  2,  3,  4  and  5,  in  the  first  concession,  the 
same  being  embraced  within  the  said  school  section  No.  10, 
and  the  said  Kobert  Casement  being  clerk  of  the  municipal 
council  of  the  said  township  of  Douro ;  and  why  he  should 
not  pay  the  costs  of  this  application. 
Bead  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  reading  the  affidavit  of  Casement  we  find  that  he 
denies  that  he  ever  did  refuse  to  allow  a  copy  of  the  assess- 
ment roll  of  the  township  of  Douro,  so  far  as  relates  to  the 
east  halves  of  the  lots  named,  to  be  taken  by  the  trustees  of 
the  said  common  school  section. 
■  It  is  very  distinctly  sworn  that  he  did  refuse. 

The  clerk,  in  his  affidavit,  not  only  denies  that  he  has 
ever  refused  to  do  what  is  now  asked,  but  states  facts  in- 
tended to  shew  that  the  union  school  section,  including  the 
half  lots  referred  to,  which  were  long  part  of  school  section 
ISTo.  1  in  Douro,  has  not  been  legally  constituted. 

We  cannot  determine  that  incidentally.  The  parties  will 
act  at  their  peril  in  that  respect.  But  we  think  we  may 
well  grant  a  mandamus  to  do  what  the  applicants  ask  for, 
and  what  the  defendant  swears  he  never  refused,  and  has 
been  always  willing  to  grant. 

Rule  absolute  for  mandamus. 


Dennison  v.  Henby. 

Assessment — Liahiliiy  of  trustees  and -executors. 

Where  executors  and  devisees  in  trust  of  land  Tvere  assessed  as  owners, 
Held,  that  they  were  properly  so  assessed,  and  that  their  own  goods 
might  be  seized  for  the  taxes. 

This  was  an  action  of  replevin  brought  to  recover  certain 
goods  of  the  plaintiff,  seized  by  defendant  under  a  distress 
warrant  for  taxes. 

A  case  was  stated  for  the  opinion  of  the  court,  in  which 
it  was  admitted, — 

1.  That  the  property  assessed  was  devised  by  the  late 
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George  Taylor  Dennison  to  the  plaintiff,  and  Adam  Wilson 
and  George  P.  Ridoiit,  as  trustees  for  certain  purposes,  they 
being  also  executors. 

2.  That  they  were  assessed  in  the  form  mentioned  in  the 
extract  from  the  assessment  roll,  annexed  to  the  special 
case,  i.  e.,  assessed  as  owners,  and  described  as  "  Executors 
to  the  late  G.  T.  Dennison." 

8.  That  no  appeal  was  made  against  the  assessment. 

4.  That  the  property  taken  for  the  arrears  of  taxes  was 
that  of  the  plaintiff,  and  not  of  the  estate. 

Uccles,  Q.  C,  for  the  plaintiff. 

Cameron,  Q.  C,  for  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  was,  with  others,  assessed  for  real  property 
in  the  city  of  Toronto.  They  were  assessed  as  owners  of 
the  property,  and  described  in  the  roll  as  executors  of  the 
late  George  T.  Dennison.  They  were  in  fact  his  executors, 
and  devisees  in  trust  of  the  property,  and  made  no  appeal 
against  the  rate.  It  is  not  stated  whether  the  plaintiff,  by 
himself  or  tenant,  occupied  the  estate  or  any  part  of  it. 

The  question  is,  whether  his  own  goods  could  be  distrain- 
ed to  pay  the  tax. 

"VYe  take  this  to  be  unoccupied  land  assessed  to  the  owners, 
and  although  the  owners  may  be  trustees  only,  and  have  no 
beneficial  interest  in  the  property,  yet  they  are  rightly 
assessed  for  it. 

The  11th  and  20th  clauses  of  the  16  Vic,  ch.  182,  shew 
that  plainly  enough,  and  it  is  inevitable.  Executors  and 
trustees  are  supposed  to  have  the  means  of  re-imbursing 
themselves  out  of  the  estate  ;  and  at  any  rate  the  executors 
in  this  case  were,  as  trustees,  owners  of  the  land,  and  no 
other  person  could  be  assessed  where  there  were  no  occu- 
pants. 

Then  we  see  no  authority  in  the  act  for  holding  that  an 
arrear  of  taxes  upon  lands  held  as  trustees  may  not  be  levied 
upon  the  proper  goods  of  the  trustees  under  the  42nd  clause 
of  the  act.  That  may  no  doubt  operate  hardly,  but  not 
more  so  than  the  seizure  of  any  other  person's  goods  which 


278 


queen's  bench,  MICHAELMAS  TERM,  22  VIC. 


may  happen  to  be  in  possession  of  the  person  assessed, 
which  is  expressly  authorised  by  the  act.  We  think  a 
verdict  should  be  entered  for  defendant. 

Judgment  for  defendant. 


Harris  v.  Morden. 

In  an  action  of  dower,  where  a  demand  is  averred  in  tlie  declaration,  and 
judgment  allowed  to  go  by  default,  costs  may  be  recovered. 

Action  for  dower. 

It  was  averred  in  the  declaration  that  the  demandant's 
husband  did  not  die  seised;  also,  the  demandant  averred 
that  one  month  before  action  brought  she  demanded  her 
dower,  and  that  the  defendant,  notwithstanding,  detained  it. 
The  demandant  also,  in  the  declaration,  claimed  damages 
for  the  detention  of  dower,  and  rents  and  profits  of  her 
third  part  from  the  time  of  the  demand  served. 

Judgment  was  entered  by  default.  Costs  had  been  taxed 
to  the  plaintiif,  and  di,fi.fa.  issued  for  them. 

Wallbridge,  Q.  C,  for  the  defendant,  moved  to  set  aside 
the  judgment  so  far  as  it  related  to  costs,  and  that  the  fi, 
fa.  should  be  set  aside  for  irregularity,  or  be  amended  by 
striking  out  the  part  which  relates  to  costs,  the  judgment 
awarding  costs  having  been  entered  contrary  to  law,  and 
without  the  order  of  a  court  or  judge. 

Doug  all  shewed  cause.  Humphries  v.  Barnett,  16  U.  0. 
R.  465 ;  Street  v.  Rowe,  8  C.  P.  213,  were  cited. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  this  rule  should  be  discharged.  The 
averment  of  demand  of  dower  being  made  in  the  declaration, 
and  no  answer  having  been  given  to  the  declaration,  and 
judgment  being  signed  for  want  of  it,  we  think  it  would  be 
unreasonable  to  hold  that  the  demandant  is  not  in  as  good  a 
situation  in  regard  to  the  recovery  of  her  costs  as  she  would 
have  been  if  there  had  been  a  suggestion  which  the  tenant 
had  denied,  and  which  had  been  proved  against  him,  or  as 
if  the  tenant,  either  traversing  the  demand,  or  pleading  a 
plea  in  bar  and  taking  no  notice  of  the  demand  averred, 
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had  had  a  verdict  against  him,  and  the  judge  at  the  trial 
had  certified  that  a  demand  of  dower  was  proved. 

We  agree  in  what  was  determined  by  the  court  of  Com- 
mon Pleas  in  Street  v.  Rowe  on  this  point,  which  supports 
the  entry  of  judgment  in  this  case. 

Statutes  must  be  construed  with  some  regard  to  common 
sense ;  and  surely  it  would  be  idle  to  get  up  a  trial,  in  order 
to  prove  before  a  judge  what  had  been  averred  in  the  de- 
claration and  jiot  denied  by  the  tenant,  and  equally  unrea- 
sonable to  hold  that  a  fact  admitted  is  not  as  well  established 
as  a  fact  denied  and  proved.  The  statute  is  incomplete  in 
this  particular,  and  it  is  desirable  it  should  be  amended. 
We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Pehley  v.  Loney,  Kirkland,  and  Minor. 

Promissory  note — One  maker  surety  for  others — Time  given — Equitable  defence. 

Action  on  a  promissory  note  made  by  three  defendants  payable  to  T.  or 
bearer,  and  by  her  delivered  to  plaintiffs.  Plea,  on  equitable  grounds, 
by  one  of  the  defendants,  M.,  that  he  made  the  note  as  a  surety  for  the 
others:  that  after  it  became  due,  T.,  in  consideration  of  a  certain  sum 
paid  to  her,  gave  time  to  them  without  his,  M.'s  consent;  and  that  the 
plaintiff  took  the  note  after  it  became  due,  and  with  knowledge  of  the 
premises.    Held,  good. 

Action  on  a  promissory  note,  made  by  defendants,  payable 
to  Elizabeth  Tisdale,  or  bearer,  and  by  her  transferred  to  the 
plaintiff. 

Plea,  by  defendant  Minor,  on  equitable  grounds. — That 
he  made  the  said  note  as  a  surety  for  the  due  payment  thereof 
by  the  said  other  makers,  and  not  as  a  principal,  of  which 
the  said  Elizabeth  M.  Tisdale,  and  the  said  plaintiff,  had 
full  knowledge  and  notice  before  either  of  them  took  the 
said  note  :  that  after  the  said  note  became  due,  the  said 
Elizabeth  Tisdale  being  then  the  holder  of  the  said  note, 
it  was  agreed  between  her  and  the  said  Joseph  Loney  and 
Henry  Kirkland,  the  said  other  makers  of  the  said  note, 
that  the  said  Elizabeth  M.  Tisdale,  in  consideration  of 
the  sum  of  £11  5s.,  then  paid  to  her  by  the  said  Joseph 
Loney  and  Henry  Kirkland,  for  and  as  a  sum  for  the 
forbearance  and  giving  time  for  the  payment  of  the  said 
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note,  and  not  as  a  payment  on  account  of  said  note,  should 
forbear  and  give  time  to  the  said  Joseph  Loney  and  Henry 
Kirkland,  the  said  other  makers  of  the  said  note,  for  the 
period  of  six  months  ;  and  the  said  defendant  Minor 
says,  that  in  pursuance  of  said  agreement  the  said  Joseph 
Loney  and  Henry  Kirkland,  the  other  makers  of  the  said 
note,  did  pay  the  said  Elizabeth  M.  Tisdale  the  said  sum  of 
£11  5s.,  and  the  said  Elizabeth  M.  Tisdale  thereby  became 
bound  to  give  time,  and  did  give  time,  to  the  said  other 
makers  of  the  said  note,  for  the  period  of  six  months  after 
the  said  note  became  due,  without  the  consent  of  the  defen- 
dant Minor;  and  the  said  plaintiff  first  took  and  received  the 
said  note  after  it  became  due,  with  full  knowledge  and 
notice  of  the  premises,  and  now  sues  on  the  said  note  for 
the  benefit  of  the  said  Elizabeth  M.  Tisdale ;  by  reason 
whereof  the  said  defendant  Robert  C.  Minor,  as  such  surety 
as  aforesaid,  became  and  was  in  equity  and  good  conscience 
discharged  from  all  liability  on  the  said  note. 

Demurrer. — That  said  Minor  appearing  on  the  face  of  said 
note  to  be  a  principal  debtor  jointly  and  severally  with  the 
other  defendants,  cannot  set  up  that  he  was  only  a  surety 
for  the  other  defendants,  or  either  of  them,  as  against  the 
plaintiff ;  and  there  is  no  averment,  nor  is  it  shewn,  as 
said  plea  should  have  shewn,  that  said  defendant  Minor  was 
accepted  by  said  Elizabeth  M.  Tisdale  or  the  plaintiff  as  a 
surety. 

J,  Duggan,  for  the  demurrer,  cited  Ball  v.  Gilson  et  al., 
7  C.  P.  531 ;  Henderson  v.  Cotter,  15  U.  C.  R.  345 ;  Nafish 
V.  Soules,  2  C.  P.  412  ;  Strong  v.  Foster,  17  C.  B.  201 ; 
Beech  v.  Ford,  7  Hare  208. 

M.  0.  Cameron^  contra,  cited  Pooley  v.  Harradine,  3  Jur. 
K  S.  488 ;  S.  C.  7  E.  &  B.  431. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  current  of  authorities  sustains  the  defence  set 
up  here  as  one  that  would  be  available  in  a  court  of  equity, 
though  not  in  a  court  of  law,  on  account  of  the  rule  strictly 
maintained  in  courts  of  law  of  not  allowing  a  joint  maker  of 
a  note  to  aver  that  he  became  a  party  to  the  note  in  any 
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other  capacity,  or  "witli  any  more  limited  liability,  than  the 
note  "would  import. 

The  cases  on  that  point  are  collected  in  a  note  to  Pitman's 
Treatise  on  Sureties,  185. 

Courts  of  law  have  said  that  a  party  who,  being  in  fact  a 
surety,  signs  a  bond  or  note,  or  accepts  a  bill  in  the  ordinary 
manner,  she\YS  by  that  act  that  in  order  to  serve  his  friend 
he  is  willing  to  join  him  in  assuming  a  direct  and  primary 
liability,  with  all  its  consequences  ;  and  that  the  person  to 
whom  the  note,  or  bill,  or  bond  is  given,  although  he  may 
know  that  in  fact  one  of  the  makers  or  acceptors  was  a 
surety  for  the  other,  knows  also  at  the  same  time  that  he 
has  executed  as  a  principal,  and  engaged  thereby  to  stand 
in  the  place  of  a  principal  party,  and  therefore  the  right  of 
the  party  taking  the  instrument  to  treat  him  as  a  principal 
cannot  be  interfered  with. 

We  do  not  see  why  this  reasoning,  if  it  be  sound,  should 
not  have  as  much  weight  given  to  it  in  a  court  of  equity  as 
in  a  court  of  law.  But  nevertheless,  though  there  is  not 
perhaps  an  entire  concurrence  of  authority  upon  this  point, 
even  in  courts  of  equity,  we  think  it  is  established  that  in 
those  courts  a  joint  maker  of  a  note  can  be  received  to 
prove  that  he  made  the  note  as  surety  for  another  party  to 
it,  and  was  not  to  be  primarily  liable  upon  it,  as  the  instru- 
ment on  the  face  of  it  would  import ;  and  that  this  evidence 
will  be  received  for  the  purpose  of  shewing  that  by  what  has 
subsequently  taken  place  between  the  principal  debtor  and 
the  holder,  the  surety  has  been  discharged. 

Now,  according  to  this  plea,  the  present  is  a  case  of  that 
kind ;  and  it  is  averred  in  it  that  this  plaintiff,  as  well  as  the 
payee,  had  knowledge  of  the  fact  that  the  defendant  was  a 
surety  only,  before  they  respectively  took  the  note. 

This  seems  to  leave  only  the  question  whether  this  can  be 
property  set  up  under  the  Common  Law  Procedure  Act  as 
an  equitable  defence.  We  do  not  see  why  it  should  not  be, 
as  it  appears  that  in  such  a  case  relief  would  be  afforded  in 
equity  by  a  perpetual  injunction  against  suing  at  law. 
Pooley  V.  Haradine  (7  E.  &  Bl.  431),  is  an  authority  in  favour 
of  this  plea,  and  fully  supports  it  as  a  good  equitable  defence. 

Judgment  for  defendants  on  demurrer. 
36  VOL.  XVII. 
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Samuel  Pew  v.  The  Buffalo  and  Lake  Huron  Railway 
Company. 

Richard  Pew  v.       "  "  " 

Action  for  taking  gravel — Agreement  hy  B.  B.  ^  G.  R.  W.  Co. — How  far 

binding  on  defendants — Agreement  with  two — Separate  actions  hy  each — 
Right  to  plead  not  guilty  by  statute. 

The  first  count  charged  that  defendants  wrongfully  entered  upon  the  plain- 
tiff's land,  and  carried  away  gravel  therefrom,  then  lying  lower  than  two 
and  a  half  feet  above  the  level  of  the  lake,  thereby  making  the  soil  rough 
and  uneven,  and  rendering  a  large  portion  of  it  wet  and  unfit  for  cultivation. 

The  second  alleged  that  the  plaintiff  was  seised  for  his  life  of  the  land,  and 
one  R.  owned  the  reversion  ;  and  that  by  an  agreement  between  them  and 
the  Buffalo,  Brantford,  and  Goderich  Railway  Company,  they  granted  to 
said  Company  the  two  first  ridges  of  gravel  next  the  lake  ;  and  the  Com- 
pany thereby  agreed  to  leave  the  ground  two  and  a  half  feet  in  depth 
above  the  level  of  the  lake,  and  the  surface  even  and  level :  that  after- 
wards, and  after  the  passing  of  the  19  Vic,  ch.  21,  the  said  Company, 
.under  that  act,  delivered  over  their  railway  to  defendants,  and  defendants 
completed  the  same  under  the  agreement  set  forth  in  the  statute  :  that 
defendants  chose  to  enforce  the  said  agreement  made  with  the  plaintiffs, 
and  removed  the  gravel,  but  dug  pits,  contrary  to  the  agreement,  below 
the  stipulated  depth,  thereby  injuring  the  land.  R.  brought  a  separate 
action  as  reversioner  for  the  same  injury.  Defendant,  in  each  case, 
pleaded,  not  guilty,  by  statute.  The  agreement,  when  produced, 
appeared  to  be  with  both  plaintiffs  jointly. 

Held — That  the  plaintiff  could  not  recover  on  the  first  count,  for  defen- 
dants, by  the  19  Vic,  ch.  21,  were  entitled  to  take  the  gravel,  either  on 
making  compensation,  as  pointed  out  by  section  28,  or  under  their  agree- 
ment ;  nor  under  the  second  count,  for  defendants  were  not  bound  by  the 
agreement ;  and,  besides,  it  being  entered  into  with  the  plaintiffs  jointly, 
they  could  not  maintain  separate  actions. 

Robinson,  C.  J.,  dissenting  as  to  the  second  count,  and  holding  that  this 
was  not  a  cause  of  action  to  which  defendants  were  entitled  to  plead  not 
guilty  by  statute,  and  therefore  the  objections  could  not  be  taken. 

The  declaration  charged  that  the  defendants,  on  the  29th 
of  June,  1856,  and  on  divers  days  between  that  time  and 
the  commencement  of  this  suit,  wrongfully  and  illegally 
broke  and  entered  into  the  plaintiff's  close,  in  the  township 
of  Moulton,  being  lot  No.  3  in  the  front  range  of  that  town- 
ship, and  took  and  carried  away  earth,  sand,  and  gravel,  off 
the  said  close,  then  lying  lower  than  two  feet  and  a  half 
above  the  level  of  lake  Erie,  and  near  to  the  lake,  and  dug 
pits  upon  the  said  close  to  a  depth  of  six  feet  below  the 
level  of  the  lake,  rendering  the  soil  of  plaintiff's  said  close 
rough  and  uneven,  and  unfit  for  cultivation  ;  and  that  by 
reason  of  such  excavation,  and  the  removal  of  the  sand, 
gravel,  &c.,  a  large  portion  of  the  close  became  wet,  and 
covered  with  water  at  all  times,  so  that  twenty  acres  thereof 
became  unfit  for  cultivation  or  other  use,  &c. 
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There  was  a  second  count,  setting  out  that  the  plaintiff 
was  seised  for  his  life  of  a  certain  other  close  near  lake 
Erie,  being  lot  No.  ^  on  the  lake  shore,  in  the  township  of 
Moulton,  and  that  one  Richard  Pew  was  seised  of  the 
reversion  in  fee  in  the  said  close,  expectant  on  the  plaintiff's 
death,  and  that,  bj  an  agreement  under  their  seals,  made 
between  them  and  the  Buffalo,  Brantford,  and  Goderich 
Railway  Company  on  the  22nd  of  July,  1853,  in  considera- 
tion of  <£100,  they  granted  and  sold  to  the  said  last  men- 
tioned Company  the  two  front  ridges  of  gravel  next  the 
lake  in  the  said  lot :  that  the  plaintiff  and  Richard  Pew 
further  agreed  with  the  said  last  mentioned  Company  to  do 
certain  things  set  out  in  the  declaration,  and  that  the  said 
Buffalo,  Brantford,  and  Goderich  Railway  Company  thereby 
agreed  with  the  said  Richard  Pew  and  the  plaintiff  to  leave 
the  ground  two  feet  and  a  half  in  depth  above  the  level  of 
the  lake  all  over  the  said  ridges,  and  to  leave  the  surface 
thereof  even  and  level.  The  plaintiff  then  averred  that 
afterwards,  and  after  the  passing  of  the  statute  19  Vic, 
ch.  21,  to  wit,  on  the  26th  of  June,  1856,  the  Buffalo, 
Brantford,  and  Goderich  Railway  Company,  under  autho- 
rity of  the  said  act,  delivered  over  their  railway  to  the 
defendants,  and  that  the  defendants  completed  the  same 
under  the  agreement  set  forth  in  that  statute  :  that  after- 
wards these  defendants  thought  fit  to  enforce,  and  did 
enforce  the  said  agreement  made  with  the  plaintiffs  by  the 
former  company,  and  entered  upon  the  said  lot,  and  removed 
therefrom  the  said  two  ridges  of  gravel,  whereby  the  defen- 
dants became  liable  on  the  said  agreement,  to  the  same 
extent  as  the  Buffalo,  Brantford,  and  Goderich  Railway 
Company  would  have  been  liable  if  they  had  been  enforcing 
the  same  ;  and  the  plaintiff  complained  that  contrary  to  the 
terms  of  the  agreement,  as  before  stated,  the  defendants 
dug  pits  below  the  stipulated  depth,  thereby  letting  in  the 
waters  of  the  lake,  and  committing  the  injury  complained 
of  in  the  first  count. 

The  defendants  pleaded  not  guilty,  by  statutes  14  &  15 
Vic,  ch.  51,  sees.  7,  9,  10,  11,  12,  13,  20,  21,  and  22  ; 
19  Vic,  ch.  21,  sees.  1  to  43  inclusive. 
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At  the  trial,  at  Cayuga,  before  Richards,  J.,  a  verdict 
was  given  for  the  plaintiff  for  £25. 

In  another  action,  tried  at  the  same  assizes,  Richard  Pew, 
as  reversioner,  sued  the  same  defendants  for  the  injury  done 
to  his  interest  by  the  same  alleged  acts  of  the  defendants. 

His  declaration  contained  two  counts,  similar  to  those  in 
the  action  of  Samuel  Pew,  with  only  the  variation  occasioned 
by  the  nature  of  the  plaintiff's  interest  in  the  close. 

The  defendant  pleaded  the  general  issue,  as  in  the  other  case. 

The  plaintiff  recovered  in  the  latter  case  a  verdict  for 
£12  10s. 

The  agreement  declared  on  was  in  the  terms  set  out.  It 
was  signed  and  sealed  by  Samuel  and  Richard  Pew,  and  was 
signed  by  "  John  Bannerman,  for  the  Buffalo,  Brantford 
and  Goderich  Railway  Company,"  with  an  ordinary  wafer 
seal  opposite  to  his  name.  It  contained  no  recital  of  the 
separate  interest  or  estate  of  the  Messrs.  Pew,  and  it  was 
made  with  them  jointly,  as  if  they  had  a  joint  interest  in 
the  land. 

Freeman^  Q.  C,  in  each  case  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  in  telling  the  jury 
that  they  might  find  that  the  acts  complained  of  were  done 
under  the  agreement  given  in  evidence,  and  that  the  said 
agreement  was  binding  on  these  defendants,  although  they 
had  no  knowledge  of  any  such  agreement ;  and  in  not 
directing  the  jury  that  the  defendants  could  not  be  presumed 
to  have  elected  to  enforce  that  agreement,  unless  they  knew 
of  its  existence ;  and  that  the  plaintiff's  action,  if  he  had 
any  right  of  action,  was  barred  by  the  statute,  and  that  his 
only  remedy  was  by  arbitration  ;  and  that  the  agreement 
being  made  with  the  plaintiff  and  Richard  Pew  jointly,  could 
not  be  sued  on  by  the  plaintiff  alone  ;  and  because  the  verdict 
was  against  law  and  evidence  ;  or  why  a  verdict  should  not 
be  entered  for  the  defendants  on  the  first  count. 

Jarvis  shewed  cause,  and  cited  1  Saund.  158,  notes  1,  (a), 
(h) ;  155  notes  1,  (c)  ;  Moison  v.  The  Great  Western  R.  W. 
Co.,  14  U.  C.  R.  102,  109. 
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Freeman^  Q.  C,  contra,  cited  Martini  v.  Gzowski,  13  U. 
C.  R.  298  ;  Rutledge  t.  Woodstock  and  Lake  Erie  R.  W.  & 
Harbour  Co.,  32  U.  C.  R.  663;  Detlor  v.  The  Grand  Trunk 
R.  W.  Co.,  15  U.  C.  R.  595. 

The  statutes  referred  to  are  cited  in  the  judgments. 

RoBnrsoN,  C.  J. — Firsts  as  regards  Samuel  Pew's  case. 
The  first  count  in  his  declaration  treats  the  defendants  as 
wrong-doers  in  having  taken  gravel  and  sand  from  his  close 
on  the  shore  of  lake  Erie,  and  thereby  let  in  the  waters  of 
the  lake  upon  his  land  behind  the  gravel  ridge.  This  is  not 
stated  to  have  been  done  negligently  or  unskilfully,  or 
without  necessity  for  making  the  road,  but  the  mere  act  of 
taking  the  sand  and  gravel  is  complained  of  as  wrongful. 
Now  that,  as  stated  in  the  declaration,  was  done  by  defen- 
dants after  the  statute  19  Vic,  ch.  21,  had  been  passed ; 
and  it  must  have  been  so,  or  it  could  not  have  been  done  by 
this  corporation.  Then  being  so  done,  it  might  have  been 
legally  done  under  that  act,  section  28,  on  making  compen- 
sation according  to  the  Railway  Clauses  Consolidation  Act ; 
or  it  might,  though  not  so  clearly,  come  under  the  terms  of 
the  schedule  No.  1,  appended  to  the  statute  19  Vic,  ch.  21, 
in  which  case  the  defendants  would,  under  that  schedule  and 
the  enactments  of  the  statute,  have  had  the  privilege  of  ob- 
taining the  gravel  in  question  as  being  given  by  the  agree- 
ment, whether  they  happened  to  be  aware  of  it  or  not  at  the 
time  of  their  taking  the  gravel ;  or  what  is  complained  of 
might  have  been  claimed  to  be  done  by  the  defendants 
under  the  third  clause  of  that  act,  by  their  electing  to  avail 
themselves  of  the  agreement  between  the  old  company  and 
the  Messrs.  Pew,  though  I  think  that  third  clause  would 
scarcely  extend  to  it,  because  that  is  confined  to  lands 
required  by  the  company,  and  this  was  only  an  agreement 
for  a  privilege  to  be  exercised  in  lands  belonging  to  the 
Messrs.  Pew,  and  not  "land  required  for  the  railway,"  but 
altogether  away  from  the  line. 

So  that  we  have  here  a  right  in  the  defendants,  under  the 
statute,  to  take  the  gravel,  &c.,  independently  of  any  agree- 
ment, if  they  chose  to  avail  themselves  of  it,  but  on  making 
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compensation  to  the  owners  ;  and  a  right,  perhaps,  according 
to  the  Consolidation  Clauses  Act,  to  take  it  under  the  agree- 
ment, though  that  latter  might  seem  not  quite  so  clear  as 
the  former. 

Where  an  act  will  be  legal  or  illegal,  according  as  it  was 
done  upon  one  footing  or  another,  it  shall,  till  the  contrary 
is  shewn,  as  a  general  rule  be  referred  to — that  is,  supposed 
to  be  done  with — that  view  which  would  make  it  a  legal  act ; 
and  if  the  defendants  had  no  right  to  enter  and  take  the 
gravel,  unless  by  virtue  of  the  agreement  made  with  the 
old  company,  then  it  might  be  assumed  to  have  been  taken 
under  that  agreement ;  but  it  is  clear  that  the  gravel  could 
be  taken  legally  without  the  agreement,  and  indeed  much 
more  clearly  under  the  powers  of  the  act  than  under  the 
agreement  with  the  old  company,  which  agreement  the  de- 
fendants were  not  at  any  rate  bound  to  adopt. 

It  follows,  then,  that  in  the  absence  of  evidence  to  shew 
that  the  Company  knew  of  the  agreement  made  with  the  old 
Company,  and  elected  to  act  under  it,  they  could  not  be  held 
to  have  taken  the  gravel  otherwise  than  in  the  exercise  of 
powers  given  by  the  statute  under  the  28th  clause ;  and  at 
any  rate  the  taking  was  not  tortious,  and  it  follows  that  if 
the  act  is  complained  of  without  reference  to  the  agreement, 
compensation  must  be  sought  by  arbitration  in  the  manner 
pointed  out  in  the  Greneral  Consolidation  Clauses  Act,  14  &  15 
Yic,  ch.  51,  sec.  11. 

The  plaintiff  therefore  in  this  action  could  not  recover 
under  the  first  count  of  his  declaration,  and  a  verdict  should 
be  entered  for  defendants  upon  it,  if  leave  to  do  so  was 
reserved,  which  I  apprehend  was  not  done. 

Then  as  to  the  se/cond  count,  the  agreement  stated  in  it 
not  being  for  "land  required  by  the  Company,"  does  not 
seem  clearly  to  come  within  the  third  clause,  and  moreover 
it  was  not  even  binding  on  the  old  company,  being  only 
executed  by  Bannerman  in  his  own  name  and  with  his  seal. 
The  duty  therefore  did  not  attach  upon  the  defendants  to 
comply  with  its  terms,  and  yet  the  count  seems  to  be  a 
count  for  a  wrong  done  in  disregarding  a  duty  which  the 
defendants  had  undertaken  by  their  contract  ;  and  it  is 
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wholly  grounded  upon  the  supposed  duty  of  not  excavating 
lower  than  the  depth  stated  in  the  agreement  with  the  old 
company. 

The  defendants  however  have  pleaded  to  that  count  only 
the  general  issue  of  not  guilty,  under  the  statutes  14  &  15 
Vic,  ch.  51,  and  19  Vic,  ch.  21.  But  I  cannot  say  there 
is  any  thing  in  those  statutes  which  seems  clearly  to  give 
the  privilege  of  pleading  in  this  general  form,  unless  where 
an  action  is  brought  for  "  any  damage  sustained  by  reason 
of  the  railway,"  for  these  are  the  words  of  the  statute  14  & 
14  Vic,  ch.  51,  sec.  20,  which  has  been  made  to  apply  in 
the  case  of  this  railway. 

This  provision  can  hardly  be  applied  to  actions  brought 
for  taking  gravel  in  a  manner  contrary  to  a  special  agree- 
ment binding  on  the  defendants. 

The  defendants  ought,  I  think,  to  have  denied  their  obli- 
gation to  confine  themselves  within  the  limits  mentioned ;  in 
other  words,  they  should  have  traversed  their  liability  to 
perform  the  conditions  of  that  agreement. 

As  the  pleadings  stand,  the  defendants  admit  the  agree- 
ment, and  give  no  answer  further  than  by  denying  that  they 
did  what  is  imputed  to  them,  for  the  plea  of  not  guilty  can 
have  no  further  effect,  when  it  is  not  rightfully  pleaded  by 
virtue  of  some  statute  ;  or  the  defendants  might  have  de- 
murred to  the  second  count  as  not  shewing  an  agreement 
which  could  be  binding  on  them  ;  but  by  mistaking,  as  I 
think,  the  effect  of  the  20th  clause  of  the  General  Railway 
Clauses  Act,  they  have  left  themselves  unprotected  against 
the  second  count  from  not  pleading  specially. 

The  damages  are  not  large,  and  the  merits  seem  with  the 
plaintiff,  for  when  we  consider  all  the  evidence,  we  cannot 
doubt  that  the  persons  employed  by  the  defendants  to  take 
the  gravel  must  have  seen  very  clearly  that  the  old  company 
had,  upon  some  understanding  with  the  owner,  taken  a  great 
quantity  of  gravel  away  before  the  defendants  took  up  the 
work  ;  and  when  we  see  it  proved  that  the  plaintiff  remon- 
strated with  them,  and  objected  to  their  lowering  the  ridge 
to  any  thing  less  than  two  feet  and  a  half  above  the  water, 
that  was  surely  an  intimation  of  some  particular  terms  or 
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agreement,  which,  if  they  did  not  know  it,  they  ought  to 
have  enquired  into. 

I  am  not  therefore  disposed  to  grant  a  new  trial  merely  to 
let  in  the  defendants  to  amend  their  pleading  to  the  second 
count,  and  it  would  be  probably  no  favour  done  to  the  defen- 
dants to  take  that  course. 

Upon  the  plaintiff  consenting  to  allow  a  verdict  to  be 
entered  for  the  defendants  upon  the  first  count,  I  should 
discharge  the  rule  ;  and  in  the  case  of  Richard  Pevf  against 
the  same  defendants,  I  would  make  the  same  order. 

These  cases  are  more  difficult  to  deal  with  as  regards  the 
second  count,  from  the  uncertainty  whether  that  count 
should  be  looked  upon  as  a  count  in  tort,  or  a  count  as 
upon  a  contract  binding  on  the  defendants  by  virtue  of  the 
statute,  though  not  made  with  themselves.  If  the  latter 
were  meant,  it  could  only,  as  I  have  already  stated,  have 
been  met  by  a  plea  suited  to  the  case,  and  not  by  the  plea 
of  not  guilty,  by  statute. 

It  does  seem  in  both  cases  an  objection  to  the  action,  that 
one  plaintiff  in  each  is  suing  severally  upon  an  agreement 
averred  in  the  declaration  to  have  been  made  by  the  Com- 
pany with  the  persons  jointly.  If  the  defendants  had 
pleaded  non  est  factum  to  the  count  on  the  agreement,  an 
objection  could  nevertheless  not  have  been  taken  by  the 
defendants  on  the  ground  of  variance,  because  the  decla- 
ration sets  out  the  instrument  truly  as  an  agreement  made 
with  two  persons. 

The  objection  that  without  explanation  one  of  the  two 
could  not  sue  alone  upon  it  might  have  heen  taken  upon 
demurrer,  or  by  moving  in  arrest  of  judgment ;  but  neither 
was  done,  and  I  think  therefore  the  verdict  which  the 
plaintiffs  have  obtained  may  be  upheld  as  regards  the 
second  count,  upon  their  consenting  to  allow  a  verdict  in» 
each  action  to  be  entered  for  the  defendants  on  the  first 
count. 

McLean,  J. — It  is  quite  clear  that  no  action  of  trespass  can 
be  maintained  against  the  defendants  for  entering  upon  any 
lands  and  taking  gravel  therefrom  for  railway  purposes,  for 
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the  2Sth.  section  of  their  act  of  incorporation,  19  Vic,  ch.  21, 
gives  them  express  authority,  by  their  agents,  servants,  and 
workmen,  to  enter  into  and  upon  any  lands  of  Her  Majesty, 
or  of  any  person  or  persons,  body  corporate  or  politic  what- 
soever, and  to  take  and  hold  the  same  for  the  purpose  of 
procuring  and  taking  gravel,  ballast,  and  other  material  re- 
quired for  the  constructing,  maintaining,  or  repairing  the 
railway  and  works  thereto  belonging,  whether  such  lands  be 
set  out  on  the  plans  or  in  the  book  of  reference  filed  in 
pursuance  of  the  provisions  of  the  Railway  Clauses  Consoli- 
dation Act  or  not.  The  last  clause  of  the  section  prescribes 
that  compensation  shall  be  made  to  the  owners  of  land  so 
taken  by  arbitration,  in  the  manner  pointed  out  in  the  pro- 
visions of  the  Railway  Clauses  Consolidation  Act  relating  to 
lands  and  their  valuation.  The  verdict  should  therefore  be 
for  defendants  on  the  first  count. 

Then  as  to  the  right  of  the  plaintiffs  to  recover  on  their 
second  counts,  it  appears  to  me  to  be  equally  unfounded. 
The  agreement  made  with  the  Buffalo,  Brantford,  and 
Goderich  Railway  Company,  a  breach  of  which  the  defen- 
dants are  charged  in  each  case  with  having  committed,  was 
not  one  respecting  any  land  or  lands  required  by  that  com- 
pany for  the  purposes  of  the  said  railway,  and  which  the 
defendants  were  authorised  by  the  third  section  of  their  act 
to  enforce,  if  they  think  fit,  subject  to  the  same  extent  of 
liability  that  the  Buffalo,  Brantford,  and  Goderich  Railway 
Company  would  be  subjected  to  if  they  were  enforcing  the 
same.  The  agreement  is  merely  for  the  purchase  of  two 
ridges  of  gravel  near  the  lake  shore,  and  it  is  expressly 
stipulated  therein  that  as  soon  as  the  gravel  is  removed 
quiet  possession  shall  be  given  to  the  plaintiff'  of  the  premises. 

The  contract  or  agreement  not  being  one  which  the  defen- 
dants could  enforce  even  if  they  thought  fit,  no  liability 
which  the  former  company  assumed  under  it  can  attach  to 
them,  and  they  cannot  be  held  liable  for  any  breach  of  its 
stipulations.  But  if  it  were  otherwise,  the  agreement 
entered  into  is  with  the  plaintiffs  jointly,  and  they  cannot 
each  maintain  an  action  on  a  joint  undertaking.  Each  is 
suing  in  trespass  as  if  each  were  in  possession  of  the  land, 
37  VOL.  XVII. 
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and  each  is  trying  to  recover  for  the  same  identical  acts  of 
trespass,  and  on  the  sama  breaches  of  the  agreement, 
entered  into  with  them  jointly  by  the  Buffalo,  Brantford, 
and  Goderich  Kailway  Company.  In  my  judgment  they 
cannot  maintain  their  actions  on  either  of  the  counts  in  their 
declarations,  and  the  verdicts  are  on  both  counts. 

On  these  grounds  I  think  there  should  be  a  new  trial  in 
each  of  these  cases,  without  costs. 

The  plaintiffs  might  have  been  nonsuited  at  the  trial,  and 
should  now  be  nonsuited,  if  leave  had  been  reserved  to  move 
for  a  nonsuit,  and  such  application  were  now  pending. 

There  is  a  difficulty  in  the  pleadings,  the  plea  of  not 
guilty  not  meeting  the  alleged  breach  of  covenant  stated  in 
the  second  count ;  but  as  it  is  clear  to  me  the  plaintiffs  have 
no  right  to  recover,  I  think  a  new  trial  should  be  granted, 
and  the  defendants  may  then  amend  this  by  adding  another 
plea,  which  no  doubt  they  would  have  been  permitted  to  add, 
had  any  objection  been  taken  at  the  trial  to  the  admission  of 
evidence  under  the  plea  as  it  now  stands. 

Burns,  J. — I  do  not  think  the  plaintiff  is  entitled  to 
recover  in  this  form  of  action.  The  first  count  is  in  tres- 
pass, and  upon  that  the  defendants  should  have  had  a  ver- 
dict, but  if  that  were  the  only  question  the  judge  who  tried 
the  cause  could  enter  the  verdict  on  that  count  for  the  de- 
fendants. It  is  quite  clear  that  trespass  would  not  lie 
against  the  defendants  for  entering  the  land  and  taking 
away  the  gravel,  for  that  would  be  the  subject  matter  of 
compensation  under  the  provisions  of  the  28th  section  of 
19  Yic,  ch.  21.  The  plaintiff,  with  another  person,  had 
made  an  arrangement  with  the  Buffalo,  Brantford  and  Grod- 
erich  Railway  Company,  that  such  company  might  enter 
and  take  away  the  gravel,  and  the  act  done  by  the  defend- 
ants was  to  continue  the  same,  but  in  doing  so  the  plaintiff 
complains  that  the  defendants  have  exceeded  the  agreement, 
and  taken  more  than  he  authorised  the  former  company  to 
take.  The  defendants,  though  the  agreement  was  not  made 
with  them,  cannot  be  treated  as  trespassers,  for  if  what  they 
did  be  treated  as  an  act  done  irrespective  of  the  agreement, 


PEW  V.  THE  BUFFALO  AND  LAKE  HURON  R.  W.  CO.  291 

or  beyond  the  terms  of  it,  supposing  it  to  be  binding  upon 
the  defendants,  the  plaintiff's  claim  should  be  prosecuted 
through  the  means  of  an  arbitration. 

The  second  count  sets  forth  an  agreement  entered  into 
with  the  Buffalo,  Brantford  and  Goderich  Railway  Com- 
pany, by  the  plaintiff  and  one  Richard  Pew,  stating  that 
the  plaintiff  had  a  life  interest  in  the  land,  and  that  the 
other  had  the  reversion,  and  in  consideration  of  £100  paid 
to  them  they  sold  the  gravel  ridges  to  the  former  railway 
company  :   that  the  defendants  accepted  the  agreement 
under  the  act  19  Vic,  ch.  21,  and  so  became  liable,  but  in 
taking  away  the  gravel  took  more  than  was  agreed  upon, 
and  so  injured  the  plaintiff.    The  count  is  not  framed  upon 
a  breach  of  covenant,  for  if  it  were  founded  upon  the  agree- 
ment, then  the  objection  made  by  the  defendants  that  one 
of  the  covenantees  could  not  sue  alone  must  prevail.  The 
demand  made  is  for  the  injury  done  outside  and  beyond  the 
agreement  to  the  life  estate  which  the  plaintiff  had  in  the 
land.    The  defendants'  plea  of  not  guilty  is  therefore  pro- 
per.   The  effect  of  this  plea,  I  take  it,  does  admit  the  in- 
ducement set  out  in  the  declaration,  namely,  that  the  two 
Pews  did  enter  into  an  agreement  with  the  Buffalo,  Brant- 
ford and  Goderich  Railway  Company  as  stated.    The  de- 
fendants' objection,  that  the  instrument  produced  cannot  be 
binding  upon  these  defendants,  because  it  is  not  sealed  with 
their  seal,  and  in  fact  is  not  executed  by  them  in  any  way, 
would  be  perfectly  good  if  the  plaintiff  sought  to  make  the 
defendants  liable  by  or  through  the  agreement,  but,  as  I 
have  already  remarked,  the  plaintiff  concedes  the  defendants' 
right  to  take  the  gravel  under  the  agreement,  and  complaina 
that  they  took  more  than  they  had  any  right  to  do.    If  the 
defendants  were  liable,  as  the  plaintiff  contends,  because 
they  have  adopted  the  agreement,  and  elected  to  take  the 
gravel,  then  we  must  see  upon  what  kind  of  agreement  it  is 
that  the  statute  renders  the  company  liable.    The  third  sec- 
tion of  the  act  makes  the  defendants  liable  upon  contracts 
entered  into  by  the  Buffalo,  Brantford  and  Goderich  Rail- 
way Company,  whenever  the  defendants  elect  to  enforce  the 
same.    These  contracts  upon  which  liability  shall  exist,  I 
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take  it  to  be  clear,  are  contracts  or  agreements  entered  into 
respecting  any  land  or  lands  required  by  the  company  for 
the  purposes  of  the  railway.  In  this  instance  the  contract 
is  not  for  land  required,  but  it  is  for  gravel  for  the  road, 
and  when  that  should  be  removed  the  company  were  to 
leave  the  place  level,  and  two  and  a-half  feet  above  the  water 
of  lake  Erie.  The  28th  section  shews  that  the  land  required 
for  the  road,  and  the  gravel,  ballast  and  materials,  were 
separate  and  distinct  things.  The  effect  of  this  second 
count  is  therefore  a  demand  for  an  injury  committed  by 
the  defendants,  they  the  defendants  having  a  lawful  right 
under  the  agreement  with  the  old  company  to  enter  upon 
the  land.  The  question  is,  therefore,  in  truth  only  presented 
in  another  shape,  whether  the  injury  is  the  subject  matter 
of  compensation  by  an  arbitration,  or  whether  it  can  be 
recTOvered  in  an  action  as  the  consequences  flowing  from  an  ^ 
entry  sanctioned  by  agreement,  but  the  act  done  exceeding, 
as  the  plaintiff  contends,  the  license  given.  I  do  not  see 
that  it  makes  any  difference  that  the  entry  was  under  an 
agreement  originally  by  the  old  company ;  the  remedy  for 
compensation  is  still  by  arbitration,  because  the  entry  to 
take  materials  would  apply  quite  as  much  after  the  defend- 
ants had  removed  what  the  plaintiffs  agreed  they  might,  as 
it  would  in  the  first  instance.  It  does  not  appear  to  me  it 
makes  any  difference  whether  the  plaintiff  admits  the  defen- 
dants were  lawfully  upon  the  land,  or  that  he  denies  it 
altogether,  so  as  to  alter  the  remedy  given  by  the  statute. 
The  defendants  have  a  right  to  say,  whatever  they  have 
done  they  have  done  under  the  statute,  and  the  plaintiff's 
remedy  is  also  given  to  him  by  the  statute.  The  plea  is 
marked  as  pleaded  under  the  statute,  and  that  course  pointed 
out  should  be  adopted. 

Whether  the  defendants  may  rely  upon  the  general  issue 
by  statute,  depends  upon  the  construction  to  be  placed  upon 
the  first  clause  of  section  20  of  the  General  Clauses  Act. 
That  act  is  incorporated  with  the  act  chartering  the  defend- 
ants' company.  The  20  th  section  enacts  that  in  all  suits 
for  indemnity  for  any  damage  or  injury  sustained  by  reason 
of  the  railway  the  defendants  may  plead  the  general  issue, 


MUMA  V.  HARMER. 


293 


and  give  that  act  and  the  special  act,  and  the  special  matter 
in  evidence  at  any  trial  to  be  had  thereupon,  and  may  prove 
that  the  same  was  done  in  pursuance  of  and  by  authority  of 
the  general  act  and  the  special  act.  The  question  in  this 
case  is  whether  the  taking  of  the  gravel  half-a-mile  oft"  the 
railway  can  be  said  to  be  done  by  reason  of  the  railway,  so 
as  to  come  within  the  general  act.  The  special  act  may  be 
given  in  evidence  under  such  a  plea  as  well  as  the  general 
act.  The  28th  section  of  the  special  act,  that  is,  the  defen- 
dants' charter,  gives  authority  to  the  defendants  to  take 
gravel,  &c.,  for  the  construction  of  the  railway,  from  lands, 
whether  delineated  or  set  out  on  the  plans  filed  in  pursuance 
of  the  Railway  Clauses  Act  or  not.  It  appears  to  me  that 
when  taken  for  the  construction  of  the  railway  it  is  quite  as 
much  an  act  done  by  reason  of  the  railway  as  if  it  had  been 
an  act  done  on  or  by  taking  the  land  itself  for  the  railway. 
The  plea  of  the  general  issue  by  statute  is,  I  think,  suffi- 
cient to  put  in  issue  whether  the  taking  of  the  gravel  was 
for  the  purpose  of  constructing  the  road,  and  if  so,  then  the 
defendants'  act  was  done  by  reason  of  the  railway. 

Rule  absolute. — ■Robinson,  C.  J.,  dissenting. 


MuMA  V.  Harmer. 

Slander — Pleading. 

To  an  action  for  slander  in  saying  of  the  plaintiff  I  am  told  that  Muma 
was  the  man  that  killed  the  pedler  and  I  believe  it,"  defendant  pleaded 
that  he  was  told  that  the  plaintiff  was  the  man  that  killed  the  pedler  and 
he  did  believe  it.    Held,  insufficient. 

Action  for  slander.  The  words  charged  in  the  second 
count  were,  "  Do  you  know  who  killed  the  pedler.  Hurrah 
for  the  pedler.  You  (meaning  the  plaintift*)  was  the  man 
that  killed  the  pedler.  I  am  told  that  you  are  the  man  that 
killed  the  pedlar.  I  am  told  that  you  are  the  man  that 
killed  the  pedler,  and  I  can  prove  it.  I  can  prove  that  you 
was  the  man  that  killed  the  pedler.  I  am  told,  Muma,  that 
you  are  the  man  that  killed  the  pedler.  You  killed  the 
pedler  and  I  believe  that  you  did,  and  if  it  will  be  any  sat- 
isfaction to  y.ou  I  can  prove  it.  You  are  the  man  that  killed 
the  pedler." 
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In  the  third  count  the  words  were,  "  Muma  was  the  man 
that  killed  the  pedler.  I  am  told  that  Muma  was  the  man 
that  killed  the  pedler,  and  I  believe  it.  I  can  prove  that 
Muma  was  the  man  that  killed  the  pedler.  Muma,  you  are 
the  man  that  killed  the  pedler." 

Defendant  pleaded  to  so  much  of  the  second  count  as 
charged  the  defendant  with  speaking  and  publishing  the 
words,  "I  am  told  that  you  are  the  man  that  killed  the  ped- 
ler, that  he  was  told  that  the  plaintiff  was  the  man  that 
killed  the  pedler." 

And  to  so  much  of  the  third  count  as  charged  the  defend- 
ant with  speaking  and  publishing  the  words,  "I  am  told  that 
Muma  was  the  man  that  killed  the  pedler  and  I  believe  it, 
that  he  was  told  that  the  plaintiff  was  the  man  that  killed 
the  pedler  and  he  did  believe  it." 

The  plaintiff  demurred  to  each  plea,  alleging  as  grounds 
that  it  amounted  to  a  plea  of  not  guilty :  that  the  issue  in- 
tended to  be  raised  was  wholly  immaterial,  and  the  inatters 
alleged  therein  could  only  be  referred  to,  if  at  all,  in  mitiga- 
tion of  damages. 

B.  Gr.  Miller,  for  the  demurrer,  cited  Starkie  on  Libel, 
II.  103 ;  Bennett  v.  Bennett,  6  C.  &  P.  588 ;  McPherson 
V.  Daniel,  10  B.  &  C.  263 ;  Davis  v.  Lewis,  7  T.  R.  17. 

0.  S.  Patterson,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  both  these  pleas  are  bad,  on  the  authority  of 
Davis  V.  Lewis  (7  T.  R.  17),  and  McPherson  v.  Daniels 
(10  B.  &  C.  263).  All  the  grounds  on  which  the  pleas 
were  held  bad  in  those  cases  apply  equally  in  this,  and  there 
are  the  additional  defects  in  these  pleas,  that  in  the  first  of 
them  the  defendant  separates  the  words  which  he  singles 
out  from  other  words  in  the  count  which  give  a  point  and 
force  to  them,  making  them  more  injurious  to  the  plaintiff's 
character  than  if  the  defendant  had  said  only  "  I  am  told 
that  you  are  the  man  that  killed  the  pedler."  I  refer  to 
the  words  which  immediately  follow  those  justified,  "and  I 
can  prove  it." 

In  the  other  plea  demurred  to,  the  defendant  deals  more 
fairly  by  the  declaration,  for  he  does  justify  the  additional 
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words  "  and  I  believe  it  that  is,  he  asserts  that  he  believ- 
ed the  slander. 

He  says,  to  be  sure,  in  his  plea,  that  he  did  believe  it," 
but  that  is  no  justification.  The  defendant  was  by  that 
assertion  adding  weight  to  the  slander. 

But  even  without  these  faults  the  pleas  would  be  bad,  for 
it  has  been  laid  down  in  several  cases,  that  it  is  not  a  justi- 
fication to  plead  simply  that  the  defendant  was  told  what 
he  has  said  he  was  told,  but  he  must  in  his  plea  mention 
who  told  him  what  he  ventured  to  repeat,  so  as  to  give  a 
right  of  action  against  his  informant ;  and,  moreover,  it 
must  appear  that  he  spoke  the  words  not  maliciously  or 
wantonly,  but  on  some  lawful  occasion. 

Judgment  for  the  plaintiff  on  demurrer. 


EeGINA  V-  OXENTINE. 

The  court  are  not  authorised  to  grant  a  new  trial  in  criminal  cases  on  the 
discovery  of  new  evidence  or  for  the  misconduct  of  the  jury. 

The  prisoner  was  convicted  at  Chatham,  before  Burns, 
J.,  of  a  rape  committed  upon  Isabella  Steinhoff',  at  Raleigh, 
on  the  4th  of  August,  1858. 

McOrea  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  against  law  and  evidence,  and 
the  charge  of  the  judge  who  tried  the  case ;  that  the  jury 
were  influenced  in  their  verdict  by  matters  not  sworn  to 
before  them ;  and  on  the  discovery  of  fresh  evidence-. 

R.  A.  Harrison  shewed  cause,  and  cited  Bentley  v.  Flem- 
ing, 1  C.  B.  4T9 ;  Straker  v.  Graham,  7  Dowl.  223 ;  Har- 
vey V.  Hewitt,  8  Dowl.  598. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  20  Vic,  ch.  61,  allows  an  application  to  be 
made  for  a  new  trial  upon  any  point  of  law  or  question  of 
fact,  in  as  full  and  ample  a  manner  as  any  person  may  now 
apply  to  such  superior  court  for  a  new  trial  in  a  civil  action. 

We  do  not  think  we  can,  under  these  provisions,  entertain 
an  application  on  affidavits  setting  forth  the  discovery  of 
new  evidence  or  the  misconduct  of  the  jury,  for  these  are 
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not  "points  of  law,"  which  we  take  it  means  legal  questions 
that  have  been  or  may  be  raised  on  the  indictment  or  on 
the  evidence,  and  they  are  not  questions  of  fact,  which  we 
understand  to  mean  questions  of  fact  arising  from  or  sug- 
gested by  the  evidence  given,  {a) 

The  alleged  discovery  of  new  evidence  refers  to  the  affi- 
davits of  witnesses  who  ought  to  have  been  subpoenaed,  if 
the  prisoner  had  reason  to  suppose  that  evidence  would  be 
material,  as  they  must  have  known  that  they  would  speak 
to  most  of  the  facts  they  now  refer  to,  because  what  they 
do  speak  of  occurred  in  the  prisoner's  presence. 

One  of  the  witnesses  was  subpoenaed,  as  the  prisoner's 
counsel  swears,  but  did  not  attend  because  she  was  ill. 
The  witness  herself,  however,  does  not  state  that  she  was 
ill,  or  what  reason  she  had  for  not  attending,  and  the  other 
witness  is  not  said  to  have  been  subpoenaed,  and  does  not 
swear  whether  he  was  required  to  attend  the  trial,  or  why 
he  did  not  attend. 

What  is  complained  of  in  the  conduct  of  the  jury  is,  that 
one  of  the  jurors  in  the  jury  room  said  that  the  prosecutrix 
was  a -person  of  good  character.  No  testimony  as  to  her 
character  was  given  at  the  trial.  The  evidence  of  the  girl, 
who  was  about  fifteen  years  of  age,  was  positive  and  distinct 
in  proof  of  the  offence,  and  if  believed  conclusive. 

There  was  evidence  of  several  witnesses  (children)  which 
was  calculated  to  raise  great  doubt  of  the  truth  of  the  story, 
but  there  was  some  evidence  in  corroboration  of  the  positive 
statement,  and  it  was  for  the  jury  to  determine  whether  the 
evidence  of  the  prosecutrix  was  true  or  not. 

Rule  discharged. 


Regina  v.  Tuke. 

Mr.  Warren,  please  let  tlie  bearer,  William  Tuke,  have  the  amount  of  ten 

pounds,  and  you  will  oblige  me — B.  B.  Mitchell. 
Held,  an  order  for  the  payment  of  money,  not  a  mere  request. 

The  prisoner  was  indicted  at  Whitby,  before  McLean,  J., 
and  found  guilty  (generally),  and  was  sentenced  to  four  years' 
imprisonment  in  the  provincial  penitentiary,  on  an  indict- 


(a)  See  Reglna  v.  Crozier,  ante,  page  275. 
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ment  charging  him  with  forging  a  certain  order  for  the  pay- 
ment of  money,  purporting  to  be  an  order  from  one  B.  B. 
Mitchell  upon  one  Mr.  Warren,  to  pay  him,  the  said  William 
Tuke,  ten  pounds,  with  intent  to  defraud,  against  the  statute, 
&c. 

By  a  second  count  he  was  charged  with  feloniously  utter- 
ing a  certain  other  forged  order  for  the  payment  of  money, 
purporting  to  he,  (as  in  the  first  count,)  well  knowing  the 
same  to  be  forged,  with  intent  to  defraud,  and  against  the 
statute,  &c. 

The  writing  was  as  follows  : 

"  Mr.  Warren,  please  let  the  bearer,  William  Tuke,  have 
the  amount  often  pounds,  and  you  will  oblige  me." 

(Signed)    ''B.  B.  Mitchell." 

This  paper  was  presented  by  the  prisoner  to  a  son  of  Mr. 
Warren's,  in  his  father's  shop,  who  paid  the  sum  mentioned 
in  it.  The  young  man  swore  that  he  was  in  the  habit 
of  accepting  and  paying  such  orders  from  customers,  but  that 
there  w^as  no  obligation  on  him  to  do  so. 

B.  B.  Mitchell,  by  whom  it  was  purported  to  be  drawn, 
proved  it  to  be  a  forgery,  and  declared  that  he  had  never 
given  the  prisoner  an  order  on  Mr.  Warren  for  money,  nor 
ever  authorised  him  to  sign  an  order  in  the  witness'  name. 
He  swore  that  if  the  prisoner  had  asked  him  for  such  an 
order  he  would  probably  have  given  him  one. 

It  was  proved  that  the  prisoner  confessed  he  had  made  the 
writing,  and  said  that  he  intended  to  go  and  settle  with  Mr. 
Mitchell,  in  whose  service  he  was,  and  then  go  back  and  pay 
Mr.  Warren,  before  it  was  known  what  he  had  done. 

It  was  objected  at  the  time  of  the  trial  that  the  instrument 
alleged  to  be  forged  was  only  a  request  to  pay  money,  not  an 
order. 

The  learned  judge  ruled  that  it  was  an  order,  and  passed 
sentence  on  the  prisoner  ;  and  reserved  the  legal  question  for 
further  consideration  by  the  court. 

R.  A.  Harrison  for  the  crown,  cited  Arch.  Crim.  Pig. 
13th  Ed.,  482-4;  Russ.  C.  &  M.  II.,  511,  Chitty's  Statutes, 
2nd  Ed.,  229,  note  d)  18  Yic,  oh.  92,  sec.  7. 

38  VOL.  XVII. 
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M.  Q.  Cameron^  contra,  cited  Rex  v.  Baker,  2  Moo.  C.  C. 
210 ;  Arch.  Crim.  Pig.  484.  ^ 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  10  &  11  Vic,  ch.  9,  sec.  3,  makes  it  felony 
to  forge  or  utter  any  undertaking,  warrant,  or  order  for  the 
payment  of  money,  with  intent  to  defraud.  It  does  not  make 
it  felony  to  forge  a  request  to  pay  money,  and  the  prisoner 
is  not  indicted  for  forging  a  request,  neither  is  he  indicted 
for  forging  a  warrant  to  pay  money,  which  is  one  of  the  in- 
struments mentioned  in  our  statute,  and  if  he  had  been  so 
charged  he  could  not  in  our  opinion  have  been  properly  con- 
victed of  forging  a  warrant,  because  the  writing  cannot 
be  properly  so  called. 

The  only  question  is,  whether  the  writing  is  or  is  not  an 
order  for  the  payment  of  money,  for  it  is  called  by  that  name, 
and  no  other,  in  the  indictment. 

Yfe  think  the  writing  is  an  ''order."  It  is  true  it  con- 
tains the  words  please  let,"  &c.,  and  "  you  will  oblige  me," 
from  which  it  is  argued  that  it  is  a  mere  request,  and  no 
order ;  but  the  insertion  of  these  words  of  courtesy,  which 
are  frequently  used  when  the  person  drawing  the  order  has 
no  doubt  of  its  being  paid,  does  not  make  it  less  an  order. 
Nor  is  it,  vfe  think,  important  that  the  words  "  let  the  bearer 
have,"  are  used,  instead  of  the  words,  pay  the  bearer. 

The  only  question  that  can  raise  a  doubt  seems  to  be 
whether  the  writing  is  exclusively  a  request,  and  not  an  order, 
inasmuch  as  it  appears  that  Mitchell  had  no  right  to  order 
Mr.  Warren  to  pay  the  money.  There  are  several  late  cases 
in  which  the  same  writing  has  been  ruled  to  be  both  an  order 
and  warrant,  and  any  order  is  a  request,  so  that  holding  the 
writing  to  be  the  one  does  not  necessarily  imply  that  it  is 
not  also  the  other. 

If  a  person  having  an  account  with  a  bank,  which  he  knows 
to  be  at  the  time  overdrawn,  were  to  give  a  check  for  a  small 
sum,  he  would  not  have  in  fact  a  legal  right  to  draw  such 
check,  and  he  would  know  that  he  had  not,  and  might 
perhaps,  in  consequence  of  that,  if  it  occurred  to  him,  add 
the  words  "please,"  or  "you  will  oblige,"  but  his  check 
would  be  no  less  an  order.    We  cannot,  on  any  reasonable 
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ground,  draw  a  distinction  between  such  a  case  and  that  of  a 
merchant's  customer  sending  an  order  for  a  small  sum  of 
money,  when  he  knows  he  has  no  right  to  send  for  any 
thing  but  goods. 

It  has  been  held  lately  in  Englo,nd  tliat  the  true  criterion 
is  whether,  if  the  instrument  were  genuine,  and  the  person 
to  whom  it  was  directed  paid  it,  he  could  recover  the  amount. 
Now  this  instrument  was  in  fact  tendered  as  an  order,  and 
paid  accordingly,  and  no  doubt,  if  it  had  been  genuine,  Mr. 
Mitchell  could  have  been  sued  by  Warren  for  mone}^  paid  by 
his  order.  We  therefore  think  the  conviction  Avas  Ieo;al. — 
We  refer  to  Regina  v.  Carter,  (1  Cox  C.  C.  172),  Regina  v. 
Ferguson,  (lb.  241),  Regina  v.  Dawson,  (3  Cox,  C.  C.  220) ; 
2  East.  P.  C,  940  ;  Regina  v.  Vivian,  1  Den.  C.  C.  35. 

There  have  been,  no  doubt,  many  decisions  which  are  in- 
consistent with  these,  and  which  must  be  considered  as  having 
been  overruled  by  them. 

Conviction  affirmed. 


McDonald  v.  McPhail. 

Will — Construction  of — Boundary- 

A.  devised  to  defendant  "  that  100  acres  which  he  now  occupies,  being  No. 
26  only,  and  that  he  is  not  to  occupy  or  use  that  part  or  strip  of  said  lot 
on  the  east  side  of  the  stone  fence  which  is  now  a  divisional  line  between 
his  farm  and  mine,  and  that  that  stone  fence  is  to  be  considered  a  boun- 
dary line,  and  to  be  continued  all  through  between  the  two  farms."  The 
stone  fence,  it  appeared,  if  continued,  would  cross  the  division  line  be- 
tween 25  and  26,  and  cut  off  a  triangular  piece  of  25  at  the  north  west 
corner  of  that  lot.  Held,  that  defendant  was  entitled  to  that  piece,  being 
on  the  west  side  of  the  stone  fence,  although  not  part  of  lot  26. 

Ejectment  for  the  west  half  of  the  west  half  of  lot  num- 
ber twenty-five  in  the  fourth  concession  of  the  sixth  range 
of  the  township  of  Cornwall. 

The  defendant  defended  for  the  whole,  stating  in  his  no- 
tice that  he  denied  the  title  of  the  plaintiff  to  the  premises 
in  question  as  part  of  No.  26  in  the  fourth  concession  of  the 
township  of  Cornwall,  and  claims  the  same  as  having  been 
devised  to  him  by  the  last  will  and  testament  of  Archibald 
McPhail,  being  the  triangular  piece  of  land  bounded  on  the 
east  by  a  line  in  continuation  of  the  stone  wall  mentioned 
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in  the  will,  and  on  the  west  by  the  side  line  between  lots 
25  and  26,  and  on  the  north  by  the  river  Aux  Raisins." 

At  the  trial,  at  Cornwall,  before  Richards,  J.,  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

It  was  admitted  that  the  testator  owned  both  of  the  lots 
25  and  26.  The  plaintiff  claimed  as  mortgagee  of  Cathe- 
rine McPhail,  devisee  of  an  estate  for  life  under  the  will,  in 
100  acres  of  lot  25.  The  devise  to  the  defendant  upon 
which  the  dispute  turned  was  as  follows  :  I  give  and  be- 
queath to  James,  my  son,  that  hundred  acres  which  he  now 
occupies,  being  number  twenty-six  only,  and  that  he  is  not 
to  occupy  or  use  that  part  or  strip  of  the  said  lot  on  the 
east  side  of  the  stone  fence  which  is  now  a  divisional  line 
between  his  farm  and  mine,  and  that  that  stone  fence  is  to 
be  considered  a  boundary  line,  and  to  be  continued  all 
through  between  the  two  farms." 

This  stone  fence,  it  appeared,  did  not  form  the  true 
boundary  between  lots  25  and  26,  and  was  incomplete  at 
the  time  of  the  testator's  death.  It  began  on  lot  26,  about 
half  way  between  the  north  and  south  limits,  and  to  the 
westward  of  the  side  line  between  it  and  lot  25,  the  lots 
numbering  from  the  east.  Being  continued  in  a  northerly 
direction  towards  the  river  it  would  cross  the  division  line, 
and  cut  off  a  corner  of  lot  25,  thus  leaving  the  triangular 
piece  at  the  north  west  angle  of  that  lot,  which  the  defend- 
ant claimed  under  the  terms  of  the  will,  though  admitting 
that  it  formed  no  part  of  lot  26.  By  continuing  the  fence 
southward,  a  similar  piece  would  also  be  taken  from  lot  26, 
and  left  on  the  east  side  of  the  wall. 

J.  aS'.  Macdonald,  Q.  C,  for  the  plaintiff. 

McBride  for  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  testator  owned  both  25  and  26,  and  could  divide 
them  among  the  members  of  his  family  as  he  thought  pro- 
per, with  or  without  regard  to  the  division  line  between 
those  lots,  and  treating  it  all  as  one  property  that  he  could 
parcel  out  as  he  liked.    We  might  suppose,  at  first,  that  he 
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meant  not  to  devise  any  thing  to  the  defendant  James 
which  did  not  form  part  of  26,  and  that  the  direction  that 
he  is  not  to  occupy  east  of  the  stone  fence,"  should  be 
taken  to  mean  that  if  the  stone  fence  should  be  found  to 
take  in  a  part  of  26,  instead  of  being  in  the  line  between 
25  and  26,  still  James  was  to  have  no  land  east  of  it. 

But  we  cannot  adhere  to  that  construction,  we  think, 
when  we  read  the  whole  of  the  devise,  for  we  find  that  the 
testator  speaks  in  it  of  James's  farm  and  his,  which  might 
fairly  be  taken  to  mean  the  parts  of  his  own  property  (400 
acres)  which  they  were  respectively  occupying  when  he 
made  his  will ;  and  he  evidently  intended  that  they  should 
go  to  his  several  devisees  as  distinct  properties,  according 
to  that  designation  of  them,  namely,  as  his  farm  and  James', 
according  to  their  occupation,  with  this  only  stipulation, 
that  (without  reference  to  the  proper  division  line  between 
25  and  26)  the  stone  fence  was  to  be  the  boundary  between 
the  two  farms.  And  as  the  stone  fence  he  referred  to  went 
only  part  of  the  way  from  the  centre  of  the  lot,  towards 
the  front  on  the  river  Raisin,  the  testator  distinctly  directs 
by  his  will  that  it  is  to  be  continued  all  through  between 
the  two  farms. 

The  stone  fence  beginning  near  the  centre  of  the  lot, 
and  running  northerly  towards  the  river,  does  not  run  on  a 
course  parallel  with  the  side  lines  of  the  lot,  but  happens 
to  tend  considerably  to  the  eastward,  so  that,  although  it 
begins  upon  lot  26,  and  considerably  to  the  westward  of  the 
division  line  between  it  and  25,  which  is  east  of  it,  yet  it 
crosses  the  division  line,  and  cuts  off  a  large  corner  of  25, 
before  it  reaches  the  river  Raisin,  forming  a  triangular 
piece  of  ground  west  of  the  wall  and  on  lot  25,  which  piece 
so  cut  off  is  the  subject  of  this  action. 

It  is  probable  the  testator  was  not  aware  that  the  stone 
wall  was  so  much  out  of  the  course  of  the  side  lines  of  the 
lots,  but  we  cannot  say  whether  he  was  or  not,  and  if  he 
was  he  might  still  have  given  the  direction  that  he  did, 
because  the  lot  25  would  gain  by  the  deviation  of  the  line 
of  the  stone  wall  from  this  side  line  as  large  a  piece  on  the 
south  end  as  it  would  lose  on  the  north. 
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But  however  that  may  be,  the  will  is  plain  on  that  point, 
first  shewing  an  intention  to'  give  to  Catherine  100  acres  of 
25  only,  but  afterwards  explaining  his  actual  meaning  to 
be  to  give  to  her  what  he  had  called  already  his  own  farm, 
and  to  the  defendant  James  what  he  called  his  farm ;  and 
not  leaving  us  to  conclude  that  the  true  line  between  the 
two  lots  was  to  be  the  boundary  between  the  two  farms, 
he  expressly,  by  the  words  last  used,  which  must  prevail, 
directs  that  his  son  James  is  not  to  go  east  of  the  stone 
fence,  "  which  is  to  be  considered  a  boundary  line,"  and  to 
be  continued  all  through  between  the  two  farms.  It  is 
possible  he  may  have  meant  by  that,  rather  that  there 
should  be  a  stone  fence  made  between  the  two  properties 
throughout,  and  not  upon  a  wrong  course,  if  the  part  that 
had  been  built  was  on  a  wrong  course,  but  upon  a  course 
from  each  end  of  it  corresponding  with  the  side  line. 

We  think,  however,  the  language  of  the  will  is  too  plain 
to  admit  of  our  putting  that  construction  upon  it,  and  the 
boundary  between  the  two  properties  must  be  found  by 
producing  the  stone  wall  both  ways,  without  regard  to  its 
interference  with  the  side  line  of  the  lots  either  to  the  east 
or  west.  Yfe  think  that  Catherine  took  under  the  will 
whatever  portion  of  25  and  26  ranges  east  of  the  line  of 
stone  fence  when  produced  both  ways,  and  James  whatever 
ranges  on  the  west  of  it. 

Judgment  for  defendant. 


Aethur  v.  Clough  et  al. 

Assignment  of  debts — Attachment — Pleading. 

To  an  action  on  the  common  counts  defendants  pleaded  that  before  this  suit 
the  plaintiff  assigned  the  claim  to  one  G. :  that  one  H.  recovered  judgment 
against  Gr.  for  an  amount  exceeding  this  debt,  and  obtained  an  order  to 
attach  all  debts  owing  by  defendants  to  G.  to  answer  said  judgment,  and 
this  debt  then  became  bound  in  defendants'  hands  to  answer  the  judgment. 
Held,  bad,  the  debt  not  being  one  which  could  be  attached  as  by  law  due 
to  G. 

Action  on  the  common  counts  against  the  defendants  as 
executors  of  F.  Mcintosh,  for  money  payable  by  the  testator 
to  the  plaintiff,  goods  sold  and  delivered  by  the  plaintiff  to 
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him,  kc,  and  for  money  payable  by  defendants  as  executors 
to  the  plaintiff  for  money  paid  by  the  plaintiff  to  their  use 
as  executors  as  aforesaid,  &c. 

Third  plea,  that  before  the  commencement  of  this  suit  the 
plaintiff  assigned  the  causes  of  action  in  the  declaration  men- 
tioned to  one  Henry  Greenshields,  whereby  the  defendants, 
as  executors  as  aforesaid,  became  liable  to  pay  the  same  to 
the  said  Henry  Greenshields ;  and  the  defendants,  as  execu- 
tors as  aforesaid,  further  say,  that  before  the  commencement 
of  this  suit  one  William  Hobbs  recovered  a  judgment  of  this 
honourable  court  against  the  said  Henry  Greenshields  for 
an  amount  exceeding  the  amount  so  due  by  the  defendants 
as  executors  as  aforesaid,  by  reason  of  the  said  causes  of 
action  in  the  declaration  mentioned.  And  the  defendants, 
as  executors  as  aforesaid,  further  say,  that  after  the  com- 
mencement of  this  suit,  and  while  they  were  so  liable  to 
pay  the  said  Henry  Greenshields,  the  said  William  Hobbs, 
according  to  the  statute  in  that  behalf,  obtained  an  order  of 
this  honourable  court  to  attach  all  debts  due  and  owing  or 
accruing  due  from  the  said  defendants,  as  executors  as  afore- 
said, to  the  said  Henry  Greenshields,  to  answer  the  judgment 
recovered  by  the  said  William  Hobbs  against  the  said  Henry 
Greenshields,  and  which  said  debt  so  due  by  the  defendants, 
as  executors  as  aforesaid,  to  the  said  Henry  Greenshields,  is 
now  attached  and  bound  in  their  hands  to  answer  the  amount 
of  the  said  judgment  so  recovered  by  the  said  William  Hobbs 
against  the  said  Henry  Greenshields. 

The  plaintiff  demurred  to  this  plea,  on  the  grounds — 1. 
That  the  said  causes  of  action  are  not  assignable  at  law. 

2.  That  said  causes  of  action  are  not  a  debt  owing  or  accru- 
ing  due  from   said  defendants  to   Henry  Greenshields. 

3.  That  by  said  plea  it  is  shewn  that  the  said  defendants 
are  not  persons  indebted  to  the  said  judgment  debtor,  but 
only  to  the  plaintiff  in  this  suit.  4.  That  the  word  accruing 
is  only  applied  to  a  dehitum  in  prxsenti  solvendum  infuturo. 

5.  That  said  causes  of  action  are  not  a  debt,  are  not  liqui- 
dated, and  do  not  become  a  debt  until  after  judgment. 

6.  That  said  assignment  of  said  causes  of  action  does  not 
constitute  a  debt  owing  or  accruing  due  from  the  defendants 
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to  said  Henry  Greenshields,  within  the  meaning  of  the  gar- 
nishee sections  of  the  Common  Law  Procedure  Act,  1856. 

Dougall^  for  the  demurrer.  Bel\  contra. — The  following 
authorities  were  cited :  Turner  v.  Jones,  26  L.  J.  Ex.  55 ; 
Addison  on  Contracts,  75;  Dingley  v.  Robinson,  26  L.  J.  Ex. 
262  ;  Campbell  v.  Peden  et  al.,  U.  C.  L.  J.  185T,  page  68. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  executors  do  not  deny,  in  their  third  plea,  that,  as 
executors  of  Mcintosh,  they  are  indebted  to  the  plaintiff ; 
but  they  say  that  the  plaintiff  has  assigned  the  debt  to 
Greenshields,  and  that  one  Hobbs,  having  recovered  a  judg- 
ment against  Greenshields,  has  obtained  an  order  to  attach 
all  debts  due  from  the  defendants,  as  executors  as  aforesaid, 
to  Greenshields,  in  order  to  satisfy  his  judgment,  and  that 
this  debt  has  been  attached. 

Under  the  circumstances  stated,  the  debt  could  not  have 
been  attached  by  a  judgment  creditor  of  Arthur,  after  he 
had  made  it  over  hond  fide  for  good  consideration  to  Green- 
shields ;  because,  though  choses  in  action  cannot  in  the  view 
of  a  court  of  law  be  assigned,  yet  we  should  look  upon  Green- 
shields as  the  equitable  owner  of  the  debt,  and  would  not 
order  it  to  be  applied  in  paying  a  debt  due  by  Arthur  after 
he  had  assigned  it ;  but  it  does  not  therefore  follow  that  the 
debt  can  be  attached  by  Hobbs  as  judgment  creditor  of 
Greenshields,  as  if  it  were  a  debt  due  by  law  to  Greenshields 
by  virtue  of  the  assignment,  which  it  clearly  is  not. 

Judgment  for  the  plaintiff. 


Thompson  v.  McDonald. 

Promissory  note — Giving  time  to  surety — Equitable  defence. 

Action  on  a  promissory  note  made  by  defendant  payable  to  W.  or  bearer, 
and  by  him  delivered  to  plaintiff.  Plea,  on  equitable  grounds,  that  the 
note  was  made  by  defendant  as  surety,  jointly  and  severally  with  one  C, 
to  secure  a  debt  due  from  C  to  W,,  as  W.  well  knew:  that  W.  transferred 
to  the  plaintiff,  after  it  became  due,  and  without  consideration ;  and  that 
W.  after  it  fell  due  and  before  the  transfer,  and  the  plaintiff  after  such 
transfer,  without  defendant's  consent,  gave  time  to  C.  to  the  prejudice  of 
defendant.    Held,  no  defence. 

Action,  on  a  promissory  note  made  by  defendant  payable 
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to  one  James  Ward  or  bearer,  and  by  him  transferred  to  the 
plaintiff. 

Plea^  on  equitable  grounds,  that  the  said  note  was 
made  by  defendant  jointly  and  severally  with  one  C,  to 
secure  a  debt  due  from  the  said  C.  to  the  said  James  Ward; 
and  that  the  said  James  Ward,  at  the  time  he  received  the 
said  note  so  made  as  aforesaid,  well  knew  that  the  defen- 
dant received  no  value  or  consideration  therefor,  and  that 
the  same  was  made  by  the  defendant  as  security  for  the 
said  C,  and  that  the  said  James  Ward  ^transferred  and 
delivered  the  said  note  to  the  plaintiff  after  the  same  became 
due  and  payable,  without  any  consideration  or  value  given 
by  him  for  such  transfer  and  delivery  thereof ;  and  that  the 
said  James  Ward,  after  the  said  note  became  due  and  pay- 
able, and  before  the  transfer  and  delivery  thereof  to  the 
plaintiff,  and  the  plaintiff  after  such  transfer  and  delivery, 
without  the  consent  or  knowledge  of  the  defendant,  gave 
the  said  C.  time  for  the  payment  of  the  said  note,  and  hat!h 
forborne  for  a  long  period  of  time  to  enforce  payment  of  the 
said  note,  to  the  prejudice  of  the  defendant. 

Demurrer. — That  the  plea  does  not  deny  that  the  said 
James  Ward  gave  consideration  for  the  said  note,  nor  shew 
any  want  of  consideration  for  the  making  of  the  note,  but, 
on  the  contrary,  does  shew  consideration :  that  it  does  not 
appear  by  the  said  plea  but  that  the  said  James  Ward 
received  consideration  for  the  transfer  of  said  note  ;  and 
that  it  does  not  appear  by  the  said  plea  that  there  was  any 
binding  contract  to  give  time  to  either  of  the  said  makers, 
or  that  there  was  any  consideration  for  such  forbearance. 

McMichael  for  the  demurrer.  Hector  Cameron,  contra. 
Perley  v.  Loney,  ante,  page  279,  was  referred  to 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  this  plea  is  insufficient.  It  states 
only  that  the  holder  of  the  note  has  given  time  to  the  prin- 
cipal debtor,  not  that  he  has  by  any  agreement  bound  him- 
self to  do  so.  What  is  set  up  is  a  mere  forbearance  or 
indulgence  shewn  to  the  principal  debtor,  and  this  alone 
has  never  been  held  to  discharge  the  surety. 

39  VOL,  XVII. 
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It  is  unnecessary  therefore  to  consider  the  sufficiency  of 
the  plea  in  other  respects  as  ah  equitable  defence. 

Judgment  for  plaintiff  on  demurrer. 


Scott  v.  Kelly. 

Contract     Assignment  —  Payment  by  mistake- — Money  had  and  received — 

Trover. 

M.  had  a  contract  to  supply  wood  to  a  railway  company,  for  which  he  was 
to  be  paid  when  it  had  been  inspected  and  accepted.  While  152  cords 
were  lying  in  the  company's  yard  for  inspection,  he  assigned  all  the  wood 
that  belonged  to  him,  with  other  property,  to  the  plaintiff,  for  the  bene- 
fit of  his  creditors.  He  at  the  same  time  made  over  his  interest  in  the 
contract  to  defendant,  who  completed  it,  and  the  company  afterwards  by 
mistake  paid  defendant  for  these  152  cords,  as  well  as  for  what  he  had 
himself  supplied. 

Held,  that  the  plaintiff  might  recover  this  sum  as  money  had  and  received, 
but  that  he  could  not  maintain  trover,  there  having  been  no  conversion 
by  defendant. 

Held,  also,  that  defendant  could  not  object  that  the  assignment  to  the  plain- 
tiff was  not  properly  filed. 

Declaration.  First  count,  for  money  payable  by  defen- 
dant to  plaintiff  for  goods  bargained  and  sold,  for  money 
received  by  defendant  for  the  use  of  the  plaintiff,  and  for 
money  found  to  be  due  from  defendant  to  plaintiff  on  an  ac- 
count stated.   Second  count,  in  trover,  for  152  cords  of  wood. 

Pleas.  1.  To  first  count,  never  indebted.  2.  To  the 
second  count,  not  guilty.  3,  and  4,  to  the  second  count, 
the  wood  not  the  plaintiff's  property,  and  that  the  plaintiff 
was  not  lawfully  possessed. 

At  the  trial,  at  Sarnia,  before  Burns,  J.,  the  facts  ap- 
peared as  follow :  A  person  of  the  name  of  Minty  had  a 
large  contract  with  the  Great  Western  Railway  Company 
for  supplying  them  with  wood.  He  had  got  out  and 
delivered  952  cords,  of  which  800  cords  had  been  ac- 
cepted and  paid  for.  The  remainder,  152  cords,  on  the  4th 
of  May,  1858,  had  been  delivered  at  the  station,  but  had 
not  yet  been  measured,  inspected,  or  accepted  by  the  com- 
pany. It  was  proved  by  Minty  that  after  the  wood  was 
once  delivered  by  him  on  the  premises  of  the  company  he 
could  not  remove  it  without  permission  from  the  company, 
but  that  the  delivery  to  the  company  was  not  complete  until 
the  wood  had  passed  inspection,  and  was  measured  by  their 
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agent,  according  to  the  specification  in  the  contract  with  the 
company.  While  these  152  cords  remained  still  not  inspected 
or  measured,  and  as  yet  unaccepted  by  the  company,  Minty 
made  an  assignment  of  his  property  to  the  plaintiff  for  the 
benefit  of  creditors,  and  in  that  assignment  included  these 
152  cords  of  wood.  The  assignment  was  executed  on  the 
4th  of  May,  1858,  and  filed  in  the  county  clerk's  office  on  the 
same  day.  No  affidavit  was  made  by  the  bargainee  therein 
mentioned.  Minty  was  indebted  to  the  defendant,  and  for 
his  benefit  at  the  same  time  assigned  to  him  the  contract 
with  the  company,  in  order  that  he,  the  defendant,  might 
fulfil  the  residue  of  it.  The  defendant  did  complete  the 
contract,  and  delivered  390  cords,  and  received  payment 
for  that  quantity.  The  company,  subsequent  to  the  assign- 
ment of  the  152  cords  to  the  plaintifi*,  accepted  the  wood, 
and  in  July  after,  when  they  accepted  the  390  cords  from 
the  defendant,  not  knowing  of  or  overlooking  the  fact  of  a 
portion  of  the  wood  being  assigned  to  the  plaintifi*  distinct 
from  the  assignment  of  the  contract,  paid  for  the  whole 
quantity  to  the  defendant.  The  defendant  admitted  he  had 
received  payment  from  the  company  for  these  152  cords, 
and  that  it  was  an  error  on  the  part  of  the  company,  but 
said  that  as  he  had  received  the  money  he  should  keep  it, 
as  he  was  a  creditor  of  Minty's. 

The  defendant's  counsel,  at  the  trial,  made  the  following 
objections  to  the  plaintiff's  recovery,  either  in  assumpsit  for 
money  had  and  received  or  upon  the  count  in  trover.  1. 
That  upon  the  count  in  trover  there  was  no  taking  of  the 
wood  by  defendant  proved,  and  therefore  that  count  could 
not  be  sustained.  2.  That  upon  the  count  in  assumpsit 
there  was  no  privity  between  the  plaintiff  and  the  defendant 
established.  3.  That  the  amount  due  from  the  company 
for  the  wood  might  be  looked  upon  as  a  debt  due,  and  then 
it  could  not  be  assigned  so  as  to  give  the  plaintiff  a  right 
to  maintain  a  suit  in  his  name.  4.  That  the  assignment  to 
the  plaintiff,  not  having  an  affidavit  of  the  bargainee  attach- 
ed, was  not  in  accordance  with  the  statute. 

The  karned  judge  overruled  the  objections,  holding  that 
the  facts  entitled  the  plaintiff  to  recover  either  upon  the 
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count  in  trover  or  in  assumpsit,  and  that  tlie  facts  taken 
separately  might  perhaps  support  either  view.  The  plain- 
tiff might  take  an  assignment  from  Minty  of  his  title  in  the 
wood,  subject  to  the  right  of  the  Great  Western  Railway 
Company  to  accept  or  reject  it,  and  if  the  defendant  after- 
wards pretended  to  the  company  that  these  152  cords  of 
wood  were  his,  and  he  sold  it  as  such,  trover  might  have 
been  maintained  against  him,  upon  the  inference  that  such 
conduct  amounted  to  a  taking  on  his  part ;  or  if  the  defend- 
ant merely  received  payment  for  it  in  error  on  the  part  of 
the  company,  without  his  contributing  to  that  error,  then 
the  money  received  by  the  defendant  was  so  much  money 
belonging  to  the  plaintiff  in  the  defendant's  hands.  As  to 
the  objection  that  the  bill  of  sale  did  not  contain  an  affidavit 
of  the  bargainee,  the  judge  held  that  the  defendant  was  not 
in  a  situation  to  raise  such  an  objection  to  prevent  the 
money  from  being  recovered  from  him. 

The  jury  gave  a  verdict  for  the  plaintiff,  X96  15s.,  and 
leave  was  reserved  to  the  defendant  to  move  the  court  to 
enter  a  nonsuit,  if  the  court  should  think  the  objections 
ought  to  prevail. 

Davis  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial. 

Prince  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objection  to  the  count  in  trover  I  take  to  be  correct; 
there  was  no  conversion  of  the  wood  by  the  defendant.  But 
for  the  money  had  and  received  by  the  defendant,  I  think 
the  plaintiff  was  clearly  entitled  to  recover. 

The  defendant  was  proved  to  have  admitted  that  he  had 
received  from  the  company  more  money  than  he  had  any 
claim  to  for  the  wood  which  he  had  himself  delivered,  and 
that  he  supposed  the  company  had  made  a  mistake  in  pay- 
ing it  to  him.  He  offered  to  give  up  half  of  the  money  to 
the  plaintiff,  and  only  gave  as  a  reason  for  keeping  any 
portion  of  it,  that  he  was  himself  a  creditor  of  Minty's. 

As  to  the  objection  taken  to  the  written  assignment  under 
which  the  plaintiff  claims — namely,  that  it  had  not  been  duly 
filed  according  to  the  Chattel  Mortgage  Act,  for  want  of  a 
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proper  affidavit  made  by  the  assignee — nothing  can  turn 
upon  that,  because  the  provisions  of  that  act  can  only  create 
difficulty  where  the  assignment  is  disputed  by  a  person 
claiming  under  a  subsequent  assignment,  or  by  a  judgment 
creditor  of  the  party  making  it. 

As  to  the  plaintiff 's  right  to  the  money,  the  wood  must 
have  belonged  in  the  eye  of  the  law  to  Minty  until  the  pro- 
perty in  it  had  vested  in  the  company  as  vendees,  which  it 
could  not  do  until  it  was  inspected  and  measured.  It  was 
in  the  meantime  so  far  under  the  control  of  the  company, 
that  they  could  and  probably  would  have  prevented  its  being 
taken  out  of  the  yard,  and  would  have  kept  it  till  they  had 
examined  and  measured  it,  rejecting  any  that  did  not  come 
up  to  the  contract ;  yet  the  wood  must  in  the  meantime 
have  belonged  to  some  one,  and  as  it  was  not  yet  the  wood 
of  the  company,  it  must  have  been  the  property  of  Minty 
who  took  it  there,  and  who  could  assign  it  subject  to  the 
company's  claim.  About  the  company's  claim  to  the  wood 
there  can  be  no  difficulty,  because  they  have  got  the  wood 
and  have  paid  for  it.  Minty  makes  no  claim  to  the  money 
which  has  thus  got  by  mistake  into  the  wrong  person's 
hands,  and  he  admits  that  the  plaintiff  is  the  person  entitled 
to  it,  and  supports  his  claim  by  his  evidence. 

We  think  the  plaintiff  was  properly  allowed  to  recover, 
and  that  this  rule  must  be  discharged. 

Rule  discharged. 
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20  Vic,  ch.  22 — Change  of  office — Re-election. 

Defendant,  while  a  member  of  parliament,  was  appointed  to  the  office  of 
Postmaster-General,  and  again  re-elected  for  the  same  constituency.  On 
the  29th  of  July  he  resigned  that  office,  and  within  a  month,  viz.,  on  the 
6th  of  August,  was  appointed  President  of  the  Council,  which  office  he 
resigned  on  the  same  day,  and  on  the  next  day  he  was  re-appointed  to 
his  old  office  of  Postmaster-General.  Held,  that  he  was  authorised  by 
the  22  Vic,  in  taking  this  course,  and  not  subject  to  any  penalty. 

The  penalties  imposed  by  that  act  apply  to  members  of  the  assembly 
retaining  their  seats  without  re-election  after  acceptance  of  office,  and 
not  only  to  persons  absolutely  ineligible. 

The  exemption  contained  in  the  seventh  clause  is  not  confined  to  one  resig- 
nation and  acceptance  of  office,  but  allows  the  change  to  he  repeated,  and 
the  person  may  thus  go  back  to  the  same  office  which  he  first  resigned. 

It  was  stated  in  the  pleadings  that  the  ministry,  of  which  defendant  as  Post- 
master-General was  a  member,  all  resigned  office  on  the  29th  of  July, 
and  on  the  2nd  of  August  were  succeeded  by  the  opposition,  who  re- 
signed on  the  following  day  :  that  on  the  6th  the  old  ministry  were  re- 
appointed, but  took  difi"erent  offices  from  those  which  they  before  held, 
■  and  on  the  7th  resigned  again  and  were  re-appointed  to  their  old  places  ; 
and  it  was  alleged  that  the  appointment  to  a  diiFerent  office  in  the  first 
instance  was  colourable,  and  made  only  to  enable  defendant  to  resume 
his  original  appointment  without  going  back  for  re-election. 

Held,  that  although  such  a  proceeding  was  probably  not  contemplated  by  the 
act,  it  was  allowed  by  it :  that  the  court  could  not  look  at  defendant's 
motives,  or  strain  the  construction  of  the  statute  so  as  to  impose  a  penalty ; 
and  that  whether  the  course  taken  was  or  was  not  consistent  with  the  * 
system  of  political  government  established  in  this  province,  was  a  question 
which  they  could  not  take  into  consideration. 

The  plaintiff  sued  as  common  informer,  upon  the  statute 
20  Vic,  ch.  22,  to  recover  penalties  for  which  he  alleged 
the  defendant  was  liable  under  that  statute  for  having  sat 
and  voted  in  the  Legislative  Assembly  while  he  was  dis- 
qualified. 

The  pleadings  were  in  all  material  respects  the  same  as 
in  the  case  of  McDonell  v.  Macdonald,  in  the  Common 
Pleas  (8  C.  P.  479),  where  they  are  stated ;  and  as  they  are 
very  long,  and  the  judgment  is  not  given  upon  them  parti- 
cularly, it  is  considered  unnecessary  to  set  them  out  here. 
The  facts  of  the  case  are  fully  stated  in  the  judgments. 

Adam  Wilson,  Q.  C,  and  0.  S.  Patterson,  for  the  plain- 
tiff, cited  Hey  don's  Case,  3  Rep.  7  ;  Guthrie  v.  Eisk, 
3  B.  &  C.  178  ;  Hughes  v.  Stratham,  4  B.  &  C.  187 ;  Le 
Feuvre  v.  Lankester,  3  E.  &  Bl.  544  ;  Swift  v.  Swift,  3 
Knapp,  P.  C.  C.  303 ;  Bowyer  on  Public  Law  1. 169 ;  Collins 
V.  Blantern,  Sm.  Lea.  Cas.  263 ;  Duchess  of  Kingston's  case, 
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3  Rep.  88  ;  Lord  Howden  v.  Simpson,  10  A.  &  E.  783 ;  S.  C. 
9  CI.  &  Fin.  66 ;  Warner  v.  Armstrong,  3  M.  &  K.  45  ;  Doe 
Mitchinson  v.  Carter,  8  T.  R.  57,  300  ;  Staines  v.  Wain- 
wight,  6  Bing.  N.  C.  174 ;  Law  v.  Law,  Cas.  Temp.  Talb. 
140  ;  Regina  v.  Buchanan,  8  Q.  B.  883 ;  Rex  v.  Edwards, 
6  C.  &  P.  515  ;  Regina  v.  Goodchild,  2  C.  &.  K.  293  ; 
Fletcher  v.  Lord  Sondes,  3  Bing.  501 ;  Pierce  v.  Hopper, 
Str.  253,  258;  Bac.  Abr.  Statute"  I;  lb.  "Offices"  A. 
Cameron^  Q.  C,  and  Ucoles,  Q.  C,  contra. 

Robinson,  C.  J. — The  third  section  of  the  act  provides, 
that  "except  as  hereinafter  specially  provided,  no  person 
accepting  or  holding  any  office,  commission  or  employment, 
permanent  or  temporary,  at  the  nomination  of  the  Crown  in 
this  province,  to  which  an  annual  salary,  or  any  fee,  allow- 
ance or  emolument,  or  profit  of  any  kind  or  amount  what- 
ever from  the  Crown  is  attached,  shall  be  eligible  as  a 
member  of  the  Legislative  Council  or  of  the  Legislative 
Assembly,  nor  shall  he  sit  or  vote  in  the  Legislative  Assem- 
bly or  in  the  Legislative  Council  as  an  elected  member 
thereof,  during  the  time  he  holds  such  office,  occupation  or 
employment.  Provided,  first,  that  nothing  in  this  section 
shall  render  ineligible,  as  aforesaid,  any  person  who  shall 
be  a  member  of  the  Executive  Council  of  this  province,  or 
who  shall  hold  any  of  the  following  offices,  that  is  to  say, 
of  Receiver-Greneral,  Inspector-G-eneral,  Secretary  of  the 
Province,  Commissioner  of  Crown  Lands,  Attorney-General, 
Solicitor-General,  Commissioner  of  Public  Works,  President 
of  Committees  of  the  Executive  Council,  Minister  of  Agricul- 
ture or  Postmaster-General,  or  disqualify  him  to  sit  or  vote 
in  either  house,  provided  he  be  elected  while  holding  such 
office,  and  be  not  otherwise  disqualified." 

By  the  fifth  section  it  is  enacted  as  follows,  "If  any 
person  hereby  disqualified  or  declared  incapable  of  being 
elected  a  member  of  the  Legislative  Council  or  of  the  Legis- 
lative Assembly,  shall  nevertheless  be  elected  and  returned 
as  a  member  of  either  house,  either  in  the  present  or  any 
future  parliament,  his  election  and  return  shall  be  null  and 
void;  and  if  any  person  hereby  disqualified,  or  declared 


312        queen's  bench,  MICHAELMAS  term,  22  VIC. 

incapable  of  sitting  or  voting  in  the  Legislative  Council  or 
in  tlie  Legislative  Assembly  shall  presume  to  sit  or  vote 
therein,  either  during  the  present  or  any  future  parliament, 
he  shall  thereby  forfeit  the  sum  of  five  hundred  pounds 
currency  for  each  and  every  day  on  which  he  shall  have  so 
sat  or  voted ;  and  such  sum  may  be  recovered  from  him  by 
any  person  who  shall  sue  for  the  same  by  action  of  debt,  bill, 
plaint  or  information  in  any  court  of  competent  civil  juris- 
diction in  this  province." 

The  sixth  section  enacts,  that  "if  any  member  of  the 
Legislative  Assembly  or  any  elected  member  of  the  Legisla- 
tive Council  shall,  by  accepting  any  office,  or  becoming  a 
party  to  any  contract  or  agreement,  be  disqualified  under 
the  foregoing  provisions  to  continue  to  sit  or  vote  in  the 
said  Legislative  Assembly  or  Council,  his  election  shall 
thereby  become  void,  and  the  seat  of  such  member  shall  be 
vacated,  and  a  writ  shall  forthwith  issue  for  a  new  election 
as  if  he  were  naturally  dead ;  but  he  may  be  re-elected  as  a 
member  of  either  house  if  he  be  eligible  under  the  first  pro- 
viso to  section  three  of  this  act. 

The  seventh  section,  which  follows,  and  on  which  the 
question  mainly  turns,  is  in  these  words  : 

"  Provided  always,  that  whenever  any  person  holding  the 
office  of  Eeceiver-General,  Inspector-General,  Secretary  of 
the  Province,  Commissioner  of  Crown  Lands,  Attorney- 
General,  Solicitor-General,  Commissioner  of  Public  Works, 
Speaker  of  the  Legislative  Council,  President  of  Committees 
of  the  Executive  Council,  Minister  of  Agriculture,  or  Post- 
master-general, and  being  at  the  same  time  a  member  of  the 
Legislative  Assembly,  or  an  elected  member  of  the  Legislative 
Council,  shall  resign  his  office,  and  within  one  month  after 
his  resignation  accept  any  other  of  the  said  offices,  he  shall 
not  thereby  vacate  his  seat  in  the  said  Assembly  or  QounciV^ 

The  12th,  13th  and  14th  sections  of  the  act  relate  to  the 
steps  that  are  to  be  taken  for  supplying  vacancies  created 
by  the  acceptance  of  office,  but  they  seem  not  to  have  any 
material  bearing  upon  the  questions  before  us. 

The  following  are  the  facts  upon  which  the  plaintiff  founds 
his  claim  to  the  penalty : 
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The  defendant,  Mr.  Smith,  was  elected  a  member  of  the 
Legislative  Assembly,  to  serve  in  the  sixth  parliament  of 
Canada,  holding  no  office  at  the  time  which  could  render 
him  ineligible. 

Afterwards,  and  while  he  continued  to  be  a  member  of 
the  Assembly,  he  was  appointed  by  the  Crown  to  the  office 
of  Postmaster-general,  one  of  the  offices  mentioned  in  the 
third  clause  of  the  statute  20  Vic,  ch.  22. 

The  acceptance  of  that  office  having  the  effect  of  vacating 
his  seat  in  the  Assembly,  a  new  election  took  place  under 
the  sixth  clause  of  the  statute,  and  while  he  continued  to 
hold  the  office  of  Postmaster-general  he  was  again  chosen  to 
represent  the  same  county  for  which  he  had  before  served. 

On  the  29th  of  July,  1858,  if  the  dates  are  accurately 
given  in  the  pleadings,  he  resigned  that  office  of  Postmaster- 
general,  and  within  a  month  of  such  resignation,  namely, 
on  the  6th  of  August  following,  he  was  appointed  president 
of  the  Executive  Council,  or  what  the  statute  calls  president 
of  committees  of  the  Executive  Council,  which  office  he 
resigned  on  the  same  day,  and  on  the  next  day  (7th  of  Au- 
gust) was  made  Postmaster-general,  that  office  being  the 
same  which  he  had  resigned  on  the  6th  of  August. 

This  is  a  statement  of  the  facts  merely  as  they  regard 
the  defendant's  resignation  and  acceptance  of  office,  with- 
out referring  at  present  to  any  of  those  circumstances  which 
the  plaintiff  has  stated  in  his  seventh  and  eighth^counts,  and 
in  his  replications  to  the  defendant's  1st,  3rd,  4th,  6th  and 
7th  pleas.  And  taking  the  case  in  the  first  place  in  its  sim- 
plest form,  and  supposing  the  plaintiff's  case  not  to  be  aided 
by  any  of  those  special  circumstances  connected  with  the 
defendant's  acceptance  of  office,  on  which  the  plaintiff  relies, 
the  plaintiff  has  contended  that  even  so  the  defendant  is 
liable  to  the  penalty  upon  the  fair  legal  construction  of  the 
statute. 

The  defendant,  on  the  other  hand,  insists  that  he  is  not 
so  liable,  for  that, 

1st.  The  legislature  of  Canada  had  not  the  power,  as  he 
contends,  to  impose  any  disqualifications  upon  members  of 
the  Assembly,  or  upon  persons  desiring  to  be  elected  as 
40  YOL.  XVII. 
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members,  in  addition  to  th6  disqualifications  which  are 
imposed  by  the  act  for  the  union  of  the  two  provinces,  3  & 
4  Vic,  ch.  35,  and  so  that  the  statute  20  Vic,  ch.  22,  was  in 
that  respect  unconstitutional  and  void. 

2ndly.  That  if  they  had  authority  to  pass  that  statute, 
and  in  the  manner  in  which  they  did  pass  it,  that  is,  with- 
out reserving  it  for  the  consideration  of  Her  Majesty,  still 
the  statute  does  not  in  its  terms  impose  any  penalty  for 
doing  what  the  defendant  is  charged  with  having  done  ;  that 
is,  for  sitting  or  voting  in  the  Assembly  after  his  seat  had 
been  vacated  by  the  acceptance  of  office  subsequent  to  his 
election. 

3rdly.  That  if  it  be  true  that  a  penalty  has  been  legally 
imposed  for  sitting  or  voting  in  the  Assembly  under  such 
circumstances,  still  this  defendant  has  not  incurred  the  pen- 
alty, for  that  by  reason  of  the  provision  contained  in  the 
7th  clause  of  the  act.  he  did  not  vacate  his  seat  by  his 
acceptance  of  office  on  the  7th  of  August  as  Postmaster- 
general. 

Upon  the  first  question :  namely,  whether  the  colonial 
legislature  had  power  to  impose  such  disqualifications  as 
they  did  impose  in  regard  to  sitting  or  voting  in  the  Assem- 
bly, and  that  without  the  act  being  reserved  for  the  sig- 
nification of  Her  Majesty's  assent,  we  have  none  of  us  any 
doubt. 

Under  the  British  statute,  31  Geo.  III.,  ch.  31,  which 
gave  to  Upper  and  Lower  Canada  their  first  representative 
constitution,  the  power  of  adding  disqualifications  to  those 
which  that  statute  had  specified  was  given-  to  the  legislature 
of  each  province,  by  the  23rd  section,  in  terms  too  plain  to 
admit  of  question.  I  speak  now  with  reference  to  the  As- 
sembly in  each  province.  And  it  was  not  made  necessary 
by  that  act  that  any  bill  passed  for  such  a  purpose  by  the 
two  houses  in  either  province  should  be  reserved  for  His 
Majesty's  consideration,  though  by  the  30th  clause  of  the 
act  the  authority  given  to  the  Governor  to  give  or  withhold 
the  royal  assent  to  bills,  or  to  reserve  them  for  His  Majes- 
ty's pleasure,  was  made  subject  (but  not  more  in  regard  to 
bills  for  this  purpose  than  to  others)  to  such  instructions  as 
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the  Governor  might  from  time  to  time  receive  from  Her 
Majesty.  In  fact,  additional  disqualifications  were  imposed 
in  Upper  Canada  by  statute,  of  which  the  4  Geo.  IV.,  ch. 
3,  and  7  Wm.  IV.,  ch.  114,  are  Jnstances,  one  of  which  acts 
appears  to  have  been  reserved  for  the  signification  of  His 
Majesty's  pleasure,  and  the  other  not. 

I  refer  to  the  state  of  things  which  prevailed  under  the 
81  Geo.  III.,  ch.  31,  in  respect  to  this  matter,  not  because 
it  bears  directly  on  the  question  at  the  present  time,  but 
because  it  must  seem  unlikely  that  the  imperial  parliament, 
when  they  united  the  provinces  of  Canada,  would  intend  to 
confine  the  power  of  the  united  legislature  within  narrower 
limits  in  this  respect,  than  they  had  allowed  at  so  early  a 
day  to  the  legislature  of  each  province. 

They  have  not  so  confined  them,  I  think,  for  the  27th 
clause  of  the  Act  of  Union,  3  &  4  Vic,  ch.  35,  enacts  that 
until  provisions  shall  othcrivise  be  7nade  by  the  legislature  of 
Canada,  the  laws  which  were  then  in  force  regarding  the 
vacating  the  seats  of  members  shall  continue  to  be  in  force 
in  each  section  of  Canada  respectively.  It  would  be  too 
narrow  a  construction  to  give  to  the  words  until  provisions 
ehall  otherwise  he  made,''  to  take  them  to  mean  only  that 
the  existing  laws  should  continue  to  be  in  force  till  the 
united  legislature  should  provide  for  abrogating  them  or 
some  of  them.  They  must  be  understood,  I  think,  to  mean 
till  the  united  legislatui'e  should  make  other  provisions  re- 
garding the  vacating  the  seats  of  members ;  that  is,  any 
such  provisions  as  they  may  think  proper. 

This  statute  does  concede  to  the  legislature  of  Canada 
a  general  authority  to  make  laws  respecting  the  disqualifica- 
tion of  persons  to  be  elected  to,  or  to  sit  or  vote  in  the 
Assembly ;  that  is,  any  laws  not  repugnant  to  this  or  to 
other  imperial  acts.  I  conclude,  therefore,  that  it  was  com- 
petent to  the  legislature  of  Canada  to  pass  the  statute  20 
Vic,  ch.  22,  respecting  persons  being  disqualified  by  ofiice 
from  being  elected  to  or  sitting  or  voting  in  the  Assembly, 
and  to  pass  it  in  the  manner  in  which  they  did  pass  it :  that 
is,  without  its  being  specially  reserved  for  the  signification 
of  Her  Majesty's  pleasure. 
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The  Act  of  Union  does  not;  any  more  than  the  31  Geo. 
III.,  ch.  31,  did,  direct  that  bills  of  this  nature  shall  be  so 
reserved,  before  they  receive  the  royal  assent.  It  does  con- 
tain the  same  provision  (sec.  59)  as  the  former  constitutional 
act  making  all  the  powers  to  be  exercised  by  the  Governor 
subject  to  such  royal  instructions  as  he  shall  receive  from 
time  to  time,  but  we  have  no  intimation  nor  any  judicial 
knowledge  of  the  existence  of  any  royal  instructions  on  this 
point,  and  need  not  therefore  consider  what  would  be  the 
effect  of  the  Governor  giving  the  royal  assent  at  once  in  the 
colony  to  any  act  of  this  nature,  contrary  to  a  royal  instruc- 
tion enjoining  him  to  reserve  it. 

Upon  the  second  question,  whether  the  penalty  imposed  by 
the  colonial  statute  20  Vic,  ch.  22,  does  or  does  not  attach 
upon  members  of  the  Assembly  not  holding  any  such  office 
as  would  make  them  ineligible,  but  accepting  any  office  after 
their  election  which  disqualifies  them  from  sitting  or  voting 
in  violation  of  the  act,  my  opinion  is  that  it  does. 

While  the  statutes  7  Yic,  ch.  65,  and  18  Vic,  ch.  86, 
were  in  force  (one  of  which  statutes,  by  the  way,  was  spe- 
cially reserved  for  the  consideration  of  Her  Majesty  before*it 
was  assented  to,  and  the  other  was  not),  no  person  holding 
any  of  the  offices  referred  to  in  the  pleadings  in  this  action 
could  have  incurred  a  penalty  by  sitting  or  voting  after  he 
had  been  disqualified  by  accepting  office,  as  will  be  quite 
plain  to  any  one  examining  their  provisions  ;  for  the  former 
act,  which  imposed  the  penalty,  imposed  it  only  upon  per- 
sons disqualified  by  that  act  from  being  elected,  and  the 
provincial  officers  in  question  were  not  made  incapable  by 
that  act  of  being  elected,  or  of  sitting  and  voting.  And  the 
latter  act,  18  Vic,  ch.  86,  says  nothing  about  penalties, 
neither  did  the  statute  16  Vic,  ch.  154,  which  it  repeals. 

The  only  statute  which  we  have  now  to  look  to  on  this 
point,  20  Vic,  ch.  22,  does  impose  penalties,  and  does,  I 
think,  very  clearly  impose  them  upon  persons  who,  not 
holding  any  office  which  would  make  them  ineligible,  shall 
accept  any  office  after  the  election  w^hich  disqualifies  them 
from  sitting  or  voting,  and  who  shall  nevertheless  sit  or 
vote.    It  is  impossible  to  deny  that  the  third  section  of  this 


m'donell  v.  smith. 


317 


act  does  disqualify  such  officers  as  I  am  now  referring  to 
from  sitting  or  voting  in  the  Assembly  unless  they  have 
been  elected  while  holding  the  office.  And  it  is  equally 
clear  that  the  fifth  section  of  the  act  does  impose  the  pen- 
alty upon  all  persons  who,  being  disqualified  from  sitting  or 
voting  in  the  Assembly,  shall  nevertheless  presume  to  sit  or 
vote  therein. 

If,  then,  the  penalty  does  primd  facie  attach  in  such  cases, 
the  next  question  is,  how  does  the  seventh  clause  apply 
under  the  circumstances  of  the  case  before  us,  leaving  still 
for  the  present  out  of  view  all  the  special  circumstances 
under  which  the  defendant's  office  of  Postmaster-general 
was  resigned  and  again  accepted  by  the  defendant,  as  well 
as  the  circumstances  that  intervened. 

Did  he  vacate  his  seat  by  accepting  the  office  of  President 
of  the  Council  ? 

I  think  certainly  not ;  and  it  is  not  indeed  contended  that 
he  could  be  held  to  have  done  so,  except  for  certain  special 
circumstances  connected  with  the  resignation  and  acceptance 
which  I  am  not  at  present  considering.  By  resigning  one 
of  the  enumerated  offices  and  accepting  another  within  a 
month,  he  did  only  what  the  seventh  clause  expressly  allows 
to  be  done  without  vacati  ng  his  seat  in  the  Assembly. 

Then,  next,  admitting  only  for  the  moment  that  the  de- 
fendant was  rightly  maintaining  his  seat  in  the  Assembly 
while  he  held  the  office  of  President  of  the  Council,  would 
the  seventh  section  have  saved  him  from  the  necessity  of 
re-election  in  case  he  had  afterwards  resigned  that  office 
also,  and  had  accepted  the  office  of  Secretary  of  the  Province, 
or  any  other  of  the  offices  mentioned  in  section  three,  except 
the  office  of  Postmaster-general,  or  could  he  have  gone  the 
round  of  those  offices,  removing,  with  the  sanction  of  the 
Crown,  and  by  its  appointment,  from  the  one  to  the  other, 
keeping  clear  of  the  office  of  Postmaster-general  from  which 
he  first  retired  ? 

I  understood  the  plaintiff's  counsel  to  contend  that  he 
could  not,  for  that  the  seventh  clause  contemplates  only  one 
resignation,  not  repeated  resignations.  Tbe  argument  on 
the  plaintiff's  side  is,  "  You  held  the  office  of  Postmaster- 
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general  when  you  were  elected,  and  could  therefore  after 
your  election  retain  it,  and  your  seat.  Whenever  you  pleased 
you  might  resign  that  office,  as  you  did,  and  take  another  of 
the  departmental  offices  in  question,  and  your  seat  would 
not  be  thereby  vacated,  provided  you  took  the  new  office 
■within  a  month  ;  but  :when  you  had  done  this,  the  privilege 
given  by  the  seventh  section  was  exhausted."  The  plaintiff, 
in  arguing  thus,  insists  in  effect  that  the  word  thereby^'" 
in  the  last  line  but  one  of  the  clause,  is  necessarily  to  be 
referred  to  the  first  resignation,  as  if  the  legislature  had 
said  that  the  officer  shall  not  vacate  his  seat  by  resigning 
the  office  which  he  held  when  he  was  elected,  and  by  accept- 
ing another  of  the  offices  within  one  month  after  such  resig- 
nation. 

■  The  defendant's  argument,  on  the  other  hand,  is  that  the 
legislature  have  not  so  expressed  themselves,  and  that  he  is 
therefore  not  to  be  so. confined  in  his  privilege,  and  cannot 
have  a  penalty  inflicted  upon  him  by  extending  the  effect  of 
words  beyond  their  obvious  meaning,  or  supplying  words 
which  the  legislature  has  not  used, 

He  says,  in  effect,  When  I  accepted  the  office  of  Presi- 
dent of  the  Council,  in  the  manner  allowed  by  the  statute, 
and  without  vacating  my  seat,  I  was  legally  a  member  of 
the  Assembly,  holding  at  the  same  time  the  office  of  Presi- 
dent of  the  Council,  and  might,  whenever  I  pleased,  and  if 
the  government  would  allow  it,  resign  that  office  and  accept 
any  other  of  the  offices  referred  to  ;  being  still  as  much 
entitled  to  the  privilege  conferred  by  that  clause  as  I  was 
when  I  held  the  first  office." 

My  opinion  is  that  we  cannot  impose  a  penalty  upon  the 
defendant  by  adopting  any  narrower  construction  of  the  act. 

The  word  whenever,''  in  its  common  acceptation,  means 
"as  often  as,"  though  it  may  in  some  cases,  according  to 
the  context,  be  understood  to  mean  at  "  whatever  time  it 
shall  happen,"  &c.,  and  so,  perhaps,  to  point  only  to  one 
occurrence  of  the  kind  intended  to  be  provided  for.  I  think 
we  are  to  give  the  word  its  ordinary  sense,  and  that  if  by 
such  construction  the  acts  of  resignation  and  acceptance  are 
allowed  to  be  repeated,  the  limitation  of  the  month,  and  the 
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provision  that  thereby  the  seat  shall  not  be  vacated,  attach 
to  each  succeeding  resignation. 

Another  question  is  then  presented  to  us.  Admitting  that 
the  defendant  could  again  resign,  and,  without  vacating  his 
seat,  have  accepted  anj  other  of  the  offices  referred  to — that 
is,  that  he  could  have  made  (of  course  with  the  concurrence 
of  the  Crown)  more  than  one  change — could  he  accept  the 
same  office  of  Postmaster-general,  which  he  held  when  he 
was  elected,  and  had  since  resigned  ? 

The  plaintiff  insists  that  he  could  not,  because  he  could 
not  have  laid  down  his  first  office  of  Postmaster-general  and 
taken  it  up  again  consistently  with  the  words  of  the  7th 
clause,  but  could  only  accept  ^'  any  other  of  the  said  offices," 
and  he  relies  on  a  principle  often  affirmed  and  acted  upon, 
that  what  a  man  is  forbidden  to  do  directly  he  shall  not  be 
suffered  to  do  indirectly,  and  that  so  the  defendant  cannot 
be  allowed  to  return  to  the  office  he  had  first  resigned  by 
passing  previously  through  another  office ;  and  especially 
holding  it  but  for  a  day,  a  proceeding  by  which  it  is  com- 
plained he  contrived  to  keep  within  the  letter  of  the  law, 
while  he  violated  its  spirit  and  intention. 

The  defendant,  on  the  other  hand,  insists  that  the  plain- 
tiff has  no  right  to  claim  a  penalty  from  him  unless  he  has 
done  what  the  act  according  to  its  plain  language  and  ob- 
vious meaning  has  prohibited ;  that  when  he  resigned  his 
office  of  Postmaster-general  on  the  29th  of  July,  and  accept- 
ed the  other  office  on  the  6th  of  August,  he  did  what  he  was 
allowed  to  do  without  vacating  his  seat.  That  he  was  then 
consequently  a  member  of  the  Assem^bly,  legally  holding  at 
the  same  time  the  office  of  President  of  the  Council,  and 
was  in  the  same  situation  as  if  he  had  been  President  of  the 
Council  when  he  was  elected  to  the  Assembly  :  that  he 
could  occupy  no  intermediate  position,  and  was  therefore  as 
much  at  liberty  to  avail  himself  of  the  7th  clause  of  the  act 
as  any  other  officer  of  the  government,  or  as  he  himself  was 
when  he  tendered  his  first  resignation ;  and  that  he  had  the 
same  right  to  resign  and  take  another  office  within  a  month, 
and  not  less  the  office  of  Postmaster-general  than  any  other. 

It  is  to  be  remarked  with  reference  to  the  two  questions 
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last  discussed,  that  the  seventh  clause  does  not  say  that  if 
any  person  holding  the  office  of,  shall  resign,  but  when- 
ever any  person  holding  shall  resign,  &c.  The  first  form 
of  expression  would  have  seemed  to  refer  more,  though 
perhaps  not  decidedly  so,  to  one  operation  of  resigning  and 
accepting,  while  the  latter,  being  equivalent  to  "as  often  as," 
seems  to  admit  more  clearly  of  a  repetition  of  the  movement. 

And  with  respect  to  the  other  point,  the  going  back  to 
the  defendant's  former  office  of  Postmaster-general  after  the 
first  change,  the  plaintiff's  argument  as  to  the  defendant 
not  being  allowed  to  do  indirectly  what  he  could  not  do 
directly,  would  have  more  force  if  the  seventh  clause  con- 
tained any  express  prohibition  against  returning  to  the 
same  office,  which  it  does  not,  any  otherwise  than  that  intend- 
ing to  allow  a  change,  the  legislature  naturally  fell  into  the 
language  used,  of  resigning  one  office  and  accepting  ano- 
ther, without  which  there  could  be  no  change.  I  see  no- 
thing in  the  statute  to  lead  us  to  believe  that  the  legislature, 
if  they  intended  to  allow  the  same  officer  to  change  more 
than  once,  which  I  think  they  did  not  mean  to  prohibit, 
had  any  intention  of  preventing  his  return  to  his  original 
office  from  another. 

I  can  conceive  that  there  might  be  advantages  to  the  pub- 
lic service  from  the  officer  resuming,  with  the  consent  of  the 
Crown,  his  old  department,  but  do*  not  at  present  see  any 
reason  why  there  should  be  an  intention  to  prevent  it. 

And  upon  this  point  in  the  case  I  will  say  that  the  de- 
fendant either  had  a  right  to  resign  the  office  of  President 
of  the  Council  and  accept  that  of  Postmaster-general,  and 
still  retain  his  seat  in  the  Assembly,  or  he  had  not.  If  he 
had  that  right  we  could  not  hold  him  liable  to  the  penalty 
by  entertaining  the  presumption  th-at  when  he  resigned  his 
first  office  he  intended  to  accept  it  again  within  a  month,  or 
at  any  time. 

I  think,  whatever  conjectures  may  be  formed  in  regard  to 
what  the  legislature  may  be  supposed  to  have  intended  by 
the  seventh  clause,  that  that  clause  does  not  in  its  terms 
restrict  the  permission  to  change  from  one  departmental 
office  to  another,  to  one  resignation  and  acceptance  following 
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the  officer's  election ;  and  that  when  the  member  of  Assem- 
bly is  in  the  second  office,  holding  at  the  same  time  his 
seat  under  the  permission  given  by  the  seventh  clause  of  the 
act,  he  may,  in  making  another  change  from  thence,  (of  course 
by  appointment  from  the  Crown,)  go  back  to  the  office  which 
he  held  when  his  constituents  elected  him. 

The  act  would  not  in  my  opinion  sustain  a  more  limited 
construction,  at  least  not  plainly  and  from  the  obvious  im- 
port of  its  terms  ;  and  we  ought  not,  I  think,  to  look  out  of 
the  statute,  and  adopt  any  doubtful  construction,  in  which 
men  of  sound  understanding  would  not  in  general  agree  :  and 
for  two  reasons.  1st.  We  must  not  strain  a  penal  enactment 
in  order  to  bring  cases  within  it,  (3  Ell.  &  Bl.  544.)  And 
2ndly.  We  must  consider  that  if  we  depart  from  what  we 
find  to  be  the  natural  effect  of  the  language  used,  and  adopt 
a  construction  which  does  not  properly  arise  upon  the  face 
of  the  statute,  this  consequence  may  happen  in  any  such 
case — that  the  branch  of  the  legislature  whose  privileges  are 
concerned  (or  their  proper  officer,  the  speaker)  if  they  should 
take  a  different  view,  and  not  feel  themselves^at  liberty  to 
add  to  or  take  away  from  the  language  of  the  statute,  may 
sincerely  believe  that  a  vacancy  has  not  been  created,  and 
that  there  is  no  authority  for  issuing  a  new  writ.  It  would 
be  a  very  embarrassing  state  of  things  if  the  Assembly, 
under  their  construction  of  the  act,  should  decline  to  issue  a 
writ,  upon  the  conviction  that  the  officer  had  a  right  to 
retain  his  seat  in  the  Assembly,  and  a  court  of  law  should 
at  the  same  time  be  adjudging  penalties  against  the  same  of- 
ficer for  sitting  and  voting. 

No  conflict  of  this  kind,  or  apprehension  of  it,  should 
have  the  slightest  weight  with  a  court  of  justice  to  prevent 
their  giving  the  full  extent  to  a  statute  which  its  language 
warrants,  but  it  ought  to  make  them  exceedingly  careful  to 
be  right  in  their  judgment,  and  not  to  adopt  a  construction 
of  a  statute  unwarranted  by  its  language,  out  of  regard  to 
any  considerations  which  they  are  not  at  liberty  to  enter- 
tain. 

Having  thus  given  my  opinion  of  what  the  statute  does  or 
does  not  allow,  confining  my  view  to  its  terms  and  the  object 

41  VOL.  VIII. 


322      qtjeen's  bench,  Michaelmas  term,  22  vie. 


of  it,  which  is  to  secure  tl\e  independence  of  parliament,  I 
will  add,  that  I  understand  only  by  that  object  the  securing 
the  public  against  the  effect  of  an  injurious  control  or  influ- 
ence by  the  government  over  the  conduct  of  the  representa- 
•  tives  of  the  people,  by  diminishing  the  temptation  to  accept 
office,  and  thus  lessening  the  means  of  influence  over  the 
members  of  the  legislature,  by  making  promises  of  office, 
or  encouraging  expectations,  and  more  than  all  by  taking 
care  at  least,  that  with  such  exceptions  as  it  has  been 
thought  wise  to  make,  those  who  represent  the  people  shall 
not  hold  offices  which  may  subject  them  to  the  direct  control 
of  the  Crown. 

The  provision  made  by  the  seventh  clause  is  one  dictated 
by  obvious  motives  of  public  convenience,  which  would  seem 
to  apply  as  well  in  favour  of  repeated  resignations  as  of  one  ; 
and  it  does  not  strike  me  that  in  this  general  view  of  the 
subject  there  is  any  apparent  reason  for  imagining  that  it 
would  be  contrary  to  the  spirit  and  intention  of  the  act,  if 
it  be  not  contrary  to  the  letter,  that  an  officer,  after  resign- 
ing an  office  and  accepting  another,  should  be  allowed  to 
return  from  that  other  to  the  one  which  he  held  when  his 
constituents  elected  him. 

Several  of  the  arguments  in  favour  of  the  recovery  of  the 
penalty  are  founded  upon  the  facts  alleged,  that  when  the 
defendant  retired  from  his  office  of  Postmaster-general,  it 
was  not  in  order  to  accept  another  office  under  the  Crown, 
but  because  he  had  for  the  time  at  least,  as  he  may  have 
had  reason  to  suppose,  retired  from  office  altogether :  that 
when  he  took  the  office  of  President  of  the  Council  he  had 
no  office  to  surrender  in  exchange  ;  and  that,  so  far  from  his 
creating  a  vacancy  in  one  office  when  he  filled  the  other, 
he  had  no  office  to  vacate,  and  succeeded  to  an  office  which 
another  had  in  the  mean  time  held,  and  retired  from,  be- 
tween resignation  and  acceptance  of  office  by  the  defendant. 

These  objections  we  may  take  to  be  all  founded  in  fact, 
but  when  we  turn  to  the  statute  on  which  this  suit  is  founded, 
we  see  nothing  whatever  on  this  point  but  the  bare  provi- 
sion, that  whenever  a  member  of  the  Assembly  holding  one 
of  the  ofiices  specified  shall  resign  his  office,  and  within  one. 
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month  after  his  resignation  accept  any  other  of  those  offices, 
he  shall  not  thereby  vacate  his  seat  in  the  Assembly.  It 
appears  to  me  we  should  be  legislating,  if  we  were  to  hold 
that  he  may  avail  himself  once  but  not  oftener  of  this  per- 
mission, or  that  because  he  cannot  consistently  with  the 
words  of  the  act  leave  his  office  and  accept  it  again  within 
a  month  without  having  held  any  other  office  in  the  mean- 
time, he  has  it  not  therefore  in  his  power  to  return  to 
his  first  office  from  any  other. 

I  do  not  imagine  that  what  is  stated  in  the  pleadings  to 
have  been  done  by  the  defendant  was  contemplated  by  the 
legislature  when  they  passed  their  act  ;  and  it  may  not 
have  been  intended  that  the  permission  given  in  the  seventh 
clause  should  be  applied  as  it  has  been,  but  so  far  as  any  of 
the  arguments  that  have  been  addressed  to  us  are  founded 
upon  the  existence  in  this  province  of  a  system  of  govern- 
ing by  political  parties,  which  has  long  prevailed  in  Eng- 
land, and  upon  demonstrating  that  what  has  been  done 
on  the  occasion  referred  to  is  inconsistent  with  the  nature 
and  principle  of  that  description  of  government,  I  do  not 
think  we  can  entertain  them.  Those  are  considerations 
foreign  to  courts  of  justice.  They  regard  mere  political 
arrangements,  not  founded  on  statutes  or  on  the  principles 
of  the  common  law,  and  such  as  we  cannot  sufier  to  influ- 
ence our  judgment,  however  expedient  they  may  be  in 
themselves.  The  circumstance  that  the  defendant  belonged 
to  one  political  party  or  another,  or  that  on  one  day  eight 
other  gentlemen  retired  from  the  offices  which  they  respect- 
tively  held,  and  the  next  day  were  replaced  by  others  who 
retired,  are  circumstances  which  we  cannot  allow  to  guide  us 
in  construing  the  language  of  an  act  of  parliament. 

There  are  also  statements  introduced  into  the  pleadings 
for  supporting  arguments  of  another  kind,  which  statements 
I  think  we  are  called  upon  to  say  ought  not  to  be  found 
there,  and  of  which  I  can  take  no  other  notice  than  by  ob- 
serving that  I  disclaim  any  right  to  sit  in  judgment  upon 
the  motives  which  have  governed  Her  Majesty  or  her  repre- 
sentative in  bestowing  offices,  or  in  the  exercise  of  any  other 
power  reposed  in  them  by  law. 
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There  are  eight  counts  in  the  declaration,  some  of  them 
charging  that  the  defendant  sat  in  the  Assembly  after  he 
had  vacated  his  seat,  and  others  that  he  voted,  the  statute 
being  in  the  disjunctive,  and  making  the  penalty  of  <£500 
attach  upon  any  one  who  shall  sit  or  vote  in  the  Assembly 
while  so  disqualified. 

By  the  pleadings  the  right  to  recover  has  been  made  to 
turn  upon  the  questions  to  which  I  have  adverted,  the  issues 
in  law  being  raised  in^regard  to  some  of  the  counts  by  the 
plaintiff  demurring  to  the  plea,  or  the  rejoinder  of  the  de- 
fendant, and  in  others  by  the  defendant  demurring  to  the 
plaintiff's  replication. 

The  plaintiff's  counsel  stated  at  the  opening  of  the  argu- 
ment, that  the  object  was  not  really  to  recover  and  enforce 
penalties,  but  to  obtain  the  judgment  of  a  court  of  law  upon 
an  important  constitutional  question. 

Our  judgment,  however,  has  necessarily  been  formed  upon 
the  consideration  that  the  case  does  in  fact  call  for  our 
opinion  upon  an  allegation  of  a  double  forfeiture  by  the 
defendant,  first  of  his  seat  in  the  Assembly,  and  next  of  the 
penalties  imposed  upon  him  for  acting  as  if  he  had  not 
vacated  his  seat  when  in  fact  he  had,  and  that  we  must  ad- 
minister the  law  in  that  view. 

Whether  the  seat  was  vacated  or  not  is  a  question  that 
must  have  been  or  must  be  dealt  with  by  the  Legislative 
Assembly  itself,  so  far  as  regards  supplying  the  vacancy  that 
would  be  created,  and  one  that  we  can  only  determine  inci_ 
dentally  in  deciding  upon  the  plaintiff 's  claim  to  penalties. 

In  deference  to  the  earnestness  and  ability  with  which 
this  case  and  another  depending  on  the  sarde  question  were 
argued  at  the  bar,  I  have  dwelt  longer  than  was  really 
necessary  upon  one  or  two  points  of  the  case  which  appeared 
to  us  to  be,  as  soon  as  we  had  examined  them,  perfectly 
plain. 

My  opinion  on  the  whole  case  in  substance  may  be  shortly 
expressed. 

In  order  to  entitle  the  plaintiff  to  recover  upon  any  one 
of  the  counts  in  the  declaration,  it  is  indispensable  that  we 
should  find  it  established  by  admission  upon  the  pleadings 


m'donell  v.  smith. 


325 


(since  we  are  dealing  only  with  issues  of  law,  and  there  has 
been  no  occasion  for  the  intervention  of  a  jury),  that  the 
defendant  did  vacate  his  seat  in  the  Assembly  by  the  ac- 
ceptance of  oj05ce. 

That  he  was  legally  holding  the  office  of  Postmaster- 
general  and  a  seat  in  the  Assembly  on  the  29th  of  July  is 
undisputed. 

Whether  upon  what  we  find  in  the  pleadings  he  can  be 
held  to  have  vacated  his  seat  in  the  Assembly  by  acceptance 
of  office  after  that  day,  depends  entirely  upon  the  provisions 
of  the  statute  20  Vic,  ch.  22.  And  it  appears  to  me  that 
giving  to  the  seventh  section  of  that  act  the  construction 
which  its  language  demands,  no  one  who  was  holding  in  July 
any  one  of  the  offices  mentioned  in  the  third  clause,  and 
holding  at  the  same  time  a  seat  in  the  Legislative  Assembly, 
can  be  held  to  have  vacated  his  seat  by  resigning  that  office 
and  accepting  another  of  the  enumerated  offices  within  one 
month,  whatever  may  have  been  his  private  or  public  motive 
for  resigning  or  accepting. 

Whether  the  sustaining  what  was  done  in  this  case  as 
being  literally  sanctioned  by  the  act  be  or  be  not  in- 
compatible with  the  due  and  fair  working  of  what  is  called 
responsible  government  is  not  a  question  for  us,  but  points 
rather  to  a  re-consideration  of  the  statute  by  those  who 
can  alter  its  provisions,  if  they  find  that  it  has  been  per- 
verted to  a  purpose  not  foreseen,  and  therefore  not  duly 
guarded  against. 

I  have  gone  through  the  pleadings  as  particularly  as  the 
number  of  other  cases  argued  within  the  last  few  days,  and 
demanding  our  attention,  would  permit. 

It  appears  to  me  that  the  conclusion  which  I  have  ex- 
pressed will  determine  the  issue  upon  each  of  the  counts  ; 
but  if  a  more  critical  application  to  them  is  necessary,  with 
a  view  to  costs  of  the  several  pleadings,  independently  of 
the  substantial  points  to  be  decided  in  the  case,  I  must  take 
time  to  go  over  them  again  more  at  leisure,  which  I  have  no 
doubt  the  parties  will  not  find  inconvenient.  My  judgment 
is  in  favour  of  the  defendant  on  the  legal  questions  submitted 
to  us. 
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McLean,  J. — This  is  an  action  to  recover  penalties  al- 
leged by  the  plaintiff  to  have  been  incurred  by  defendant  in 
consequence  of  violations  of  the  third  and  fifth  sections  of 
the  act  20  Vic,  ch.  22,  passed  further  to  secure  the  inde 
pendence  of  parliament. 

The  object  contemplated  by  that  act  is  one  which,  judging 
from  the  number  of  enactments  passed  on  the  subject,  and 
the  stringent  provisions  adopted  for  securing  it,  seems  by 
the  legislature  to  have  been  regarded  as  of  paramount  import- 
ance. They  would  not  otherwise  have  felt  themselves  called 
upon  to  abridge  the  rights  of  individuals  to  vote  for  or  to 
be  elected  as  members  of  the  Legislative  Assembly  or  Legis- 
lative Council.  The  great  object  appears  to  be  that  no  one 
holding  any  office  or  contract  to  which  any  emolument  is 
.attached  derived  from  the  Crown,  shall  be  elected  or  re- 
turned as  a  member  of  the  legislature ;  and  to  guard  against 
such  a  result  the  judges  of  the  land,  though  in  their  position 
alike  independent  of  the  Crown  and  people,  and  a  large 
number  of  persons  holding  offices,  and  deriving  small  in. 
comes  for  their  services  from  the  government,  are  not  only 
disqualified  and  rendered  incompetent  to  vote  at  any  election 
of  a  member  of  the  Legislative  Council  or  of  the  Legislative 
Assembly,  but  are  subjected  to  a  penalty  of  £500  for  voting 
at  any  such  election,  which  amount  may  be  recovered  by 
any  person  who  shall  sue  for  the  same. 

As  if  this  were  not  enough  to  deter  such  dangerous  per- 
sons from  invading  the  independence  of  parliament  by  voting 
at  elections  of  members,  it  is  further  provided,  that  if  any 
one  chooses  to  incur  a  penalty  of  <£500  for  the  privilege  of 
voting,  his  vote  shall  be  null  and  void  to  all  intents  and 
purposes.  It  must  be  presumed  that  this  gross  infringement 
of  individual  right  could  scarcely  have  been  considered  jus- 
tifiable but  for  the  purpose  of  securing  a  great  public  good 
— the  independence  of  parliament.  Then  further  to  ensure 
that  most  desirable  object,  it  is  provided  by  the  third  section 
of  the  act,  "  That  no  person  accepting  or  holding  any  office, 
commission  or  employment,  permanent  or  temporary/,  at  the 
nomination  of  the  Crown  in  this  province,  to  which  an  an- 
nual salary,  or  any  fee,  allowance  or  emolument,  or  profit  of 
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any  kind  or  amount  whatever  from  the  Crown  is  attached, 
shall  be  eligible  as  a  member  of  the  Legislative  Council  or 
of  the  Legislative  Assembly,  nor  shall  he  sit  or  vote  in  the 
Legislative  Assembly,  or  in  the  Legislative  Council  as  an 
elected  7nember  thereof,  during  the  time  he  holds  such  office, 
occupation  or  employment."  From  this  absolute  exclusion 
from  either  branch  of  the  legislature  any  person  who  shall 
be  a  member  of  the  Executive  Council,  or  who  shall  hold 
any  of  the  following  offices,  is  declared  by  the  proviso 
which  follows  to  be  exempted  :  that  is  to  say,  a  member  of 
the  Executive  Council,  Receiver-General,  Inspector-General, 
Secretary  of  the  Province,  Commissioner  of  Crown  Lands, 
Attorney-General,  Solicitor-General,  Commissioner  of  Public 
Works,  President  of  Committees  of  the  Executive  Council, 
Minister  of  Agriculture,  or  Postmaster-General;  and  the  per- 
son holding  any  of  these  offices  is  declared  not  to  be  dis- 
qualified from  sitting  or  voting  in  either  house,  provided  he 
be  elected  while  holding  such  office  and  not  otherwise  dis^ 
qualified.  The  holders  then  of  these  several  offices  are 
eligible  to  be  elected,  and  they  may  sit  and  vote  if  elected 
lohile  holding  any  of  these  offices  ;  and  by  the  second  proviso 
to  the  same  section  officers  in  her  majesty's  army  or  navy, 
or  any  officer  in  the  militia,  or  any  militia-man  (except  offi- 
cers on  the  staff  of  the  militia  receiving  permanent  salaries), 
are  declared  not  to  be  ineligible  or  disqualified  from  sitting 
or  voting  in  either  house  of  the  legislature.  By  the  fourth 
section  another  class  of  persons,  namely,  contractors  with 
government,  or  for  any  purpose  for  which  provincial  moneys 
are  paid,  are  declared  incapable  of  being  elected,  and  dis- 
qualified from  sitting  or  voting  in  the  Legislative  Assembly 
or  in  the  Legislative  Council  as  elected  members  thereof. 

By  the  fifth  section  it  is  provided,  ^'  That  if  any  person 
by  that  act  disqualified  or  rendered  incapable  of  being  elect- 
ed a  member  of  the  Legislative  Council  or  of  the  Legislative 
Assembly,  shall  nevertheless  be  elected  or  returned  as  a 
member  of  either  house,  his  election  and  return  shall  be  null 
and  void  ;  and  if  any  person  hereby  disqualified  or  declared 
incapable  of  sitting  or  voting  in  the  Legislative  Council  or 
in  the  Legislative  Assembly  shall  presume  to  sit  or  vote 
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therein,  he  shall  thereby  forfeit  the  sum  of  <£500  currency 
for  each  and  every  day  on  which  he  shall  have  so  sat  or 
voted,  and  such  sum  may  he  recovered  from  him  by  any 
person  who  shall  sue  for  the  same,  by  action  of  debt,  bill, 
plaint  or  information,  in  any  court  of  competent  civil  juris- 
diction in  this  province.'' 

The  plaintiff  in  this  action  is  proceeding  against  the  de- 
fendant for  penalties  alleged  to  have  been  incurred  by 
him  by  sitting  and  voting  as  a  member  of  the  Legisla- 
tive Assembly  while  holding  the  several  offices  of  President 
of  the  Executive  Council  and  Postmaster-General,  without 
having  been  elected  while  holding  either  of  these  offices. 
At  first  view  I  was  inclined  to  think  that  the  penalty  only 
attached  where  an  individual  declared  incapable  of  being 
•elected,  or  of  sitting  or  voting  in  either  house,  was  elected 
and  returned,  and  presumed  to  sit  and  vote  in  the  house; 
but  on  farther  consideration  I  have  no  doubt  that  either  of 
the  officers  holding  any  of  the  offices  specified  will  be  equally 
liable  to  the  penalty  if  he  presumes  to  sit  or  vote  without 
being  elected  while  holding  such  office,  unless  the  office  be 
one  which  he  may  hold  by  the  provisions  of  the  seventh 
section  of  the  act  without  vacating  his  seat. 

That  section  declares  that  "  whenever  any  person  holding 
the  office  of  Receiver-General,  Inspector-General,  Secretary  of 
the  Province,  Commissioner  of  Crown  Lands,  Attorney-Gene- 
ral, Solicitor-General,  Commissioner  of  Public  Works,  Speaker 
of  the  Legislative  Council,  President  of  Committees  of  the 
Executive  Council,  Minister  of  Agriculture  or  Postmaster- 
General,  and  being  at  the  same  time  a  member  of  the  Legis- 
lative Assembly  or  an  elected  member  of  the  Legislative 
Council,  shall  resign  his  office^  and  ivitJiin  one  month  after 
his  resignation  accept  any  other  of  the  said  offices,  he  shall 
not  thereby  vacate  his  seat  in  the  said  Assembly  or  Council." 

Under  the  previous  section  the  acceptance  of  any  office  or 
becoming  a  party  to  any  contract  or  agreement  would  render 
void  the  election  of  any  member  of  the  Legislative  Council 
or  Assembly,  and  of  course  would  render  such  member 
incapable  of  sitting  or  voting  in  either  house  until  re-elected, 
and  he  could  only  be  re-elected  if  holding  one  of  the  offices 


m'donell  v.  smith. 


829 


enumerated  in  the  first  proviso  to  the  third  section  of  the 
act.  It  is  admitted  on  the  record  that  this  action  is  not  for 
the  recovery  of  any  penalties  for  sitting  or  voting  in  the 
Legislative  Assembly  prior  to  the  resignation  by  the  defen- 
dant of  his  office  of  Postmaster-general.  The  penalties 
claimed  from  the  defendant  are  for  sitting  and  voting  as  a 
member  of  the  Legislative  Assembly  without  being  re-elected 
after  being  appointed  to  the  office  of  President  of  the  Exe- 
cutive Council,  and  after  being  subsequently  again  appointed 
to  the  same  office  previously  held  by  him — that  of  Postmas- 
ter-general. It  is  alleged  in  defendant's  pleas,  and  not 
denied  by  the  plaintiff,  that  the  defendant  was  elected,  and 
sat  and  voted  in  the  house  of  Assembly,  after  his  acceptance 
of  the  office  of  Postmaster-general :  that  within  a  month  of 
his  resignation  of  that  office  he  was  appointed  to  and  ac- 
cepted the  office  of  Pi^esident  of  the  Executive  Council^ 
which  office  both  plaintiff  and  defendant  appear  to  consider 
the  same  as  President  of  Committees  of  the  Executive  Coun- 
cil, the  office  specified  in  the  statute  :  that  he  resigned  the 
latter  office,  and  was  appointed  to  and  accepted  the  office  of 
Postmaster-general  after  having  so  resigned,  and  within  a 
month  of  his  resignation  of  his  first  office.  These  allega- 
tions are  not  denied,  but  the  plaintiff  replies  to  them  that 
though  defendant  was  appointed  to  the  office  of  President  of 
the  Executive  Council  within  a  month  after  his  resignation 
of  the  office  of  Postmaster-general,  yet  that  appointment 
being  colourable,  and  being  conferred  and  accepted  for  the 
sole  purpose  of  enabling  the  defendant  to  be  appointed  to 
and  to  resume  his  former  office  of  Postmaster-general,  must 
be  held  as  in  fact  no  appointment,  and  that  the  defendant's 
return  within  a  month  to  the  same  office  which  he  had  re- 
signed not  being  authorised  by  the  statute,  his  seat  in  the 
Legislative  Assembly  became  vacated,  and  defendant  became 
liable  to  the  penalties  for,  sitting  and  voting  therein  as  a 
member.  It  is  further  alleged  by  the  plaintiff  that  after  the 
resignation  by  the  defendant  of  his  office  as  Postmaster- 
general,  that  office  and  all  the  other  offices  enumerated  in 
the  statute  were  filled  up  by  the  appointment  of  other  per- 
sons, so  that  the  defendant  could  not  after  such  resignation 
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accept  or  be  appointed  to  any  of  them,  and  that  defendant, 
by  the  acceptance  of  office  after  the  resignation  of  their 
several  offices  by  such  persons,  vacated  his  seat  in  the  Legis- 
(  lative  Assembly,  and  became  liable  to  the  penalties  imposed 
by.  the  act  for  sitting  and  voting  therein  -without  being 
re-elected.  It  is  also  alleged  as  a  ground  of  demurrer  to 
defendant's  plea,  and  it  was  contended  on  the  argument, 
that  the  defendant  having  resigned  without  having  it  in 
contemplation  to  accept  any  other  of  the  specified  offices, 
thereby  was  disabled  from  accepting  any  other  office  within 
a  month,  and  that  having  accepted  of  such  office  he  vacated 
his  seat  under  the  sixth  section  of  the  act,  and  having  there- 
after sat  and  voted  in  the  Legislative  Assembly  without 
having  been  re-elected,  that  he  became  liable  to  the  penalty 
imposed  by  the  fifth  section.  Under  these  circumstances  it 
becomes  important  to  enquire  to  what  extent  the  seventh 
section  goes  in  sanctioning  the  resignation  of  any  one  of  the 
offices  specified  in  the  statute,  and  the  acceptance  of  any 
other  of  them  within  a  month.  It  appears  probable  from 
the  terms  of  the  section  that  its  object  was  to  enable  a 
change  from  one  office  to  another  to  be  made  by  any  incum- 
bent within  a  month,  without  the  necessity  of  being  re-elect- 
ed. The  section  does  not  contemplate  or  provide  for  a 
return  to  the  same  office,  and  probably  for  this  simple  rea- 
son, that  it  could  scarcely  be  supposed  that  any  of  the  per- 
sons holding  either  of  the  offices  would  resign  his  office  and 
desire  to  return  to  it  again  within  a  month ;  but  a  return  to 
the  same  office  would,  as  it  appears  to  me,  be  less  objection- 
able than  an  appointment  to  another  office  without  re-elec- 
tion, inasmuch  as  the  approval  of  the  electors  must  be 
signified  on  the  first  appointment  but  not  on  the  other.  In 
the  case  of  the  defendant,  his  constituents  expressed  their 
continued  confidence  in  him  after  his  acceptance  of  the  office 
of  Postmaster-general,  but  after  his  resignation  of  that  office 
and  his  appointment  to  the  office  of  President  of  the  Execu- 
tive Council  within  a  month  any  such  expression  of  opinion 
was  rendered  unnecessary  by  the  act.  It  was  no  doubt 
considered  a  matter  of  public  convenience  that  the  persons 
called  upon  to  fill  the  offices  in  the  public  executive  depart- 
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ments  should  be  at  liberty,  after  being  once  elected,  to  make 
any  arrangements  between  themselves  as  to  the  holding  of 
these  offices  which  might  be  most  advantageous,  without 
being  obliged  to  undergo  the  trouble  and  incur  the  expense 
of  another  election,  and  certainly  the  seventh  section  of  the 
act,  construed  according  to  its  plain  and  obvious  meaning, 
gives  such  a  power  to  these  officers.  "Whenever  any  of 
them  shall  resign  liis  office,  and  within  a  month  accept  of 
any  other  of  these  offices,  he  shall  not  thereby  vacate  his  seat 
in  the  Legislative  Assembly  or  Council." 

This  plain  provision  cannot,  I  think,  be  so  restricted  as 
to  be  taken  to  sanction  only  one  change  of  office  without 
vacating  a  seat  in  parliament.  The  whole  clause,  I  think, 
must  be  taken  to  mean  that  as  often  as  any  person  holding 
either  of  the  offices  enumerated  shall  resign  and  accept  any 
other  of  such  offices  within  a  month,  he  shall  be  at  liberty  to 
do  so  without  vacating  his  seat  in  the  Legislative  Assembly 
or  Council.  If  this  construction  then  of  the  clause  be 
adopted,  and  it  appears  to  me  to  be  the  true  one,  the  defen- 
dant might  legally  resign  his  office  of  Postmaster-general, 
and  within  a  month  accept  of  the  office  of  President  of  the 
Executive  Council ;  and  he  might  resign  his  situation  of 
president  of  the  Executive  Council,  and  accept  of  any  other 
of  the  offices  specified  within  the  time  limited.  Then  it  is 
plain  that  the  office  of  Postmaster-general  is  another  of  these 
offices,  and  the  fact  of  defendant  having  once  before  filled 
the  same  office  could  not  abridge  his  right  to  accept  of  any^ 
one  of  the  other  offices  on  his  resigning  the  office  of  Presi- 
dent of  the  Executive  Council. 

In  considering  this  case  by  itself,  and  upon  its  own  merits, 
as  we  are  bound  to  do,  we  are  not  at  liberty  to  give  a  differ- 
ent construction  to  the  act  of  parliament  on  which  the  case 
depends,  because  several  or  all  the^other  persons  holding 
the  several  offices  specified  in  the  act  may  have  done  as  he 
has  done  and  eventually  settled  down  in  their  former  ofiices. 
The  several  changes  which  led  to  that  result  may  have  been 
intended  for  that  purpose,  and  may  have  been  adopted  as  a 
contrivance  for  that  end,  but  if  sanctioned  by  the  words  and 
meaning  of  a  legislative  enactment,  we  cannot  assume  the 
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power  of  changing  the  terms  of  that  enactment  so  as  to 
deprive  them  of  the  benefit  of  it,  and  thus  expose  them  to 
the  payment  of  heavy  penalties.  As  to  the  policy  or  pro- 
priety of  such  a  law,  or  the  proceedings  under  it,  we  are  not 
called  upon  to  pronounce  any  opinion.  The  observance 
and  enforcement  of  strict  legal  right  may  not  always  be 
commendable,  but  it  does  not  rest  with  courts  of  justice  to 
condemn  or  find  fault  with  such  a  course :  their  plain  and 
only  duty  is  to  construe  the  law  as  they  find  it  according  to 
its  obvious  meaning,  and  if  in  doing  so  the  intention  of  the 
legislature  cannot  be  carried  out,  it  is  always  competent  to 
the  legislature  to  change  the  law  so  as  to  give  effect  to  their 
wishes. 

I  have  not  referred  to  the  state  of  the  pleadings  in  this 
case,  which  are  very  long  and  somewhat  perplexing,  but 
have  preferred  to  refer  to  the  subject  matter  in  controversy 
in  its  general  aspect,  the  whole  question  as  to  the  liability 
of  the  defendant  resting-  on  the  construction  of  the  sections 
of  the  act  under  which  he  justifies  his  several  acceptances  of 
different  offices  after  his  resignation  of  other  offices. 

If  the  intention  of  the  last  act  was  to  exclude  all  persons 
holding  office  at  the  nomination  of  the  Crown  to  which  any 
emolument  is  attached,  the  provisions  of  the  third  section 
seem  to  be  less  stringent  than  those  of  the  second  section  of 
16  Yic,  ch.  154.  In  the  latter  case  all  persons  holding 
offices  of  emolument  at  the  nomination  of  the  Crown  were 
excluded  from  seats  in  the  Legislative  Council  or  Assembly, 
no  matter  where  such  emolument  was  derived  from.  In  the 
present  act  only  persons  deriving  salaries  or  fees,  or  emolu- 
ments or  profit  of  any  kind  or  Simount  from  '  the  Crown,  are 
declared  to  be  ineligible,  so  that  sheriffs,  registrars,  clerks 
of  the  peace,  county  attornies,  and  others  whose  incomes  are 
derived  from  fees  from  individuals  for  services  rendered, 
appear  now  to  be  eligible  for  seats  in  either  house  of  the 
legislature,  without  being  subject  to  the  penalties  to  which 
others  are  declared  liable  who  receive  even  smaller  incomes 
from  the  Crown.  This  probably  was  not  intended,  but  the 
insertion  of  the  words  "from  the  Crown^^  in  the  third  sec- 
tion, seems  certainly  to  have  the  effect  which  I  have  men- 
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tioned.  I  have,  after  much  consideration  of  the  case  and 
pleadings,  come  to  the  conclusion  that  the  defendant  is 
entitled  to  judgment  on  the  demurrers. 

Burns,  J. — The  questions  presented  on  the  various  counts> 
and  the  different  pleas  and  replications  in  truth  amount  to 
but  two :  firsts  whether  the  defendant,  by  resigning  office 
after  his  election  to  the  Legislative  Assembly,  while  he  held 
the  office  of  Postmaster-general,  and  afterwards  accepting  the 
office  of  President  of  the  Council,  and  sitting  and  voting  in 
the  House  of  Assembly  without  re-election,  has  rendered 
himself  liable  to  the  penalties  imposed  by  20  Yic,  ch.  22  ; 
and  secondly,  though  he  may  have  rendered  himself  liable  to 
such  penalties,  yet  whether  he  comes  within  the  provisions  of 
the  7th  section  of  the  act. 

The  first  of  these  questions  could  not  have  arisen  under 
the  18  Vic,  ch.  86,  though  the  second  might,  for  the  7th 
section  of  the  20  Vic,  ch.  22,  is  a  transcript  of  the  3rd 
section  of  the  other  act. 

It  appears  to  me  the  defendant,  after  resigning  the  office 
of  Postmaster-general,  and  accepting  the  office  of  President 
of  the  Council,  and  then  sitting  and  voting  in  the  Assembly, 
if  there  were  nothing  else  to  be  considered,  has  rendered 
himself  liable  to  the  penalties.  The  3rd  section  of  the  act 
disqualifies  one  class  of  persons  from  being  eligible  to  be 
elected,  or  to  sit  and  vote,  with  certain  exceptions,  however  j 
and  the  fourth  section  disqualifies  another  class  of  persons  in 
like  manner.  The  fifth  section  imposes  penalties  upon  persons 
who  are  disqualified  to  be  elected,  and  also  upon  those  who 
by  the  act  are  disqualified,  or  declared  incapable  of  sitting  or 
voting  in  the  Legislative  Assembly.  These  penalties  apply  to 
all  alike,  both  to  those  coming  under  the  third  section  as  well 
as  those  coming  under  the  fourth  section.  The  third  section 
exempts  persons  holding  certain  offices  from  being  disqualified, 
provided  they  be  elected  while  holding  such  offices,  and  be 
not  otherwise  disqualified.  The  defendant  was  one  of  those 
persons,  but  resigned  his  office  while  still  a  member  of  the 
Assembly.  The  question  is  whether  upon  a  re-appointment 
to  office  he  is  required  to  be  re-elected.    I  think  the  6th 
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section  of  the  act  puts  this  beyond  doubt.  The  resignation  of 
the  office  held  while  he  was  elected  places  the  defendant  in  pre- 
cisely the  same  situation  as  if  he  had  no  office  when  first  elected^, 
with  regard  to  vacating  his  seat,  after  accepting  office  again. 
The  6th  section  must,  I  think,  be  looked  upon  as  cumula- 
tive to  the  others,  and  not  a  provision  applicable  merely  to  a 
single  class  of  persons.  It  will  be  seen  that  it  embraces  all 
mentioned  in  both  the  third  and  fourth  sections,  and  by  the 
declaration  that  a  person  may  be  re-elected  as  a  member  of- 
either  House,  if  he  be  eligible  under  the  first  proviso  of  the 
third  section,  shews,  I  think,  that  it  was  contemplated  that 
acceptance  of  office  while  a  person  was  a  member  involved  a 
re-election.  His  first  election  while  holding  the  office  would 
not  be  sufficient  to  cover  the  holding  of  office  after  he  had 
resigned  that  which  he  held  when  elected.  Taking  this- 
section  to  mean  that  the  defendant's  seat  by  his  acceptance 
of  the  office  of  President  of  the  Council  is  declared  vacant, 
and  that  there  must  be  another  election,  then  I  do  not  see 
how  it  is  possible  to  say  otherwise  than  that  the  third  seetion 
disqualifies  the  defendant  from  sitting  or  voting  in  the  Assem- 
bly, and  for  that  act  the  5th  section  imposes  a  penalty. 

The  next  question  is  a  much  more  difficult  one  to  dispose 
of."  The  provision  respecting  accepting  another  office,  after 
resignation,  provided  it  be  done  within  a  month,  is  imported 
from  the  18  Yic,  ch.  86,  and  16  Yic,  ch.  154,  into  the  last 
act.  A  good  deal  of  argument,  and  it  is  disclosed  upon  the 
pleadings,  is,  that  after  the  defendant  resigned  the  office  o^ 
Postmaster-general,  the  office  was  filled  by  some  other  person^ 
and  that  before  the  appointment  of  the  defendant  to  the  office 
of  President  of  the  Council,  that  office  was  filled  by  another 
person,  and  that  the  defendant  did  not  merely  make  an 
exchange  of  offices,  as  it  is  urged  the  section  means.  We 
can  take  no  notice  of  the  circumstance  which  is  sought  to  be 
imported  into  the  case,  that  there  had  been  a  complete  change 
of  persons  and  party  with  regard  to  all  the  offices  mentioned-; 
in  the  7th  section  of  the  act  under  consideration,  with  a  view- 
to  construe  the  meaning  of  the  act.  To  give  the  proper  inter- 
pretation we  must  look  at  what  the  law  was  when  the  act- 
was  passed,  what  was  intended  to  be  remedied  by  it^  aad  the 
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language  used  in  the  enactment  itself.  Extraneous  matter 
beyond  this  can  have  no  bearing  upon  the  determination.  It 
may  be  that  the  legislature  contemplated,  as  has  been  argued, 
that  it  wg-s  a  provision  for  the  exchange  of  offices  in  the  same 
administration  while  the  administration  remained  in  power. 
The  legislature  has  not,  however,  said  so,  but  simply  have 
said  that  any  person  holding  any  of  the  offices  named  may 
resign  his  office  and  take  any  of  the  other  offices  within  a 
month,  and  if  he  does  he  shall  not  thereby  vacate  his  seat.  It 
is  to  be  observed  that  the  legislature  has  carefully  abstained 
in  all  the  acts  from  mentioning  or  alluding  to  party  or 
political  changes  in  any  way  whatever,  and  therefore,  if  the 
seventh  clause  is  to  have  the  construction  placed  upon  it  the 
plaintiff  contends  for,  there  would  be  an  absolute  necessity 
for  the  court  to  look  at  extraneous  matters  and  to  take 
judicial  notice  of  the  political  changes  of  party  and  adminis- 
trations. I  apprehend  it  was  wise  in  the  legislature  not  to 
make  mention  of  or  notice  the  political  changes  in  their 
enactments,  for  if  they  had  done  so  an  encumbrance  upon 
the  working  of  the  constitution  must  very  soon  have  been 
felt,  and  might  have  been  extremely  difficult  to  have  been 
remedied,  if  indeed  it  could  have  been  at  all  accomplished  by 
the  legislature.  As  it  is  now,  the  political  constitution  is 
elastic,  and  capable  of  being  moulded  from  time  to  time  to 
suit  circumstances,  by  mere  resolutions  of  the  majority.  I 
am  not  therefore  surprised  that  we  find  nothing  in  the  acts  to 
guide  to  a  solution  that  the  legislature  in  the  7th  section  con- 
templated political  changes,  though  I  think  it  not  unlikely, 
if  their  attention  in  making  the  enactment  had  been  called  to 
a  state  of  things  such  as  disclosed  upon  this  record,  the  sec- 
tion would  not  have  been  worded  precisely  as  we  find  it. 

Then  with  respect  to  the  going  out  of  the  acts  in  order  to 
find  an  interpretation,  and  to  import  into  the  case  that  the 
court  must  take  judicial  notice  of  political  changes,  I  must 
say  I  never  can  consent  to  that.  I  can  find  no  authority  for 
such  a  position,  and  to  say  the  least  of  it,  I  think  it  would 
be  a  most  dangerous  power  to  assume,  and  one  that  no  judge 
is  warranted  in  doing.  If  it  is  to  be  that  a  court  must  do  so, 
the  legislature  must  first  say  so. 
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The  defendant,  then,  as  ta  accepting  the  office  of  Presi- 
dent of  the  Council,  after  he  resigned  the  office  of 
Postmaster-general,  literally  did  what  the  clause  of  the 
act  says  he  might  do.  Suppose  it  to  be  conceded  that 
an  enquiry  might  be  made  under  what  circumstances  he 
did  so,  in  order  to  say  whether  he  was  liable  to  penalties 
because  he  had  not  been  re-elected  to  the  House  of 
Assembly,  after  he  accepted  the  office  of  President  of  the 
Council,  though  within  a  month,  the  section  would  imme- 
diately present  a  variety  of  questions,  to  which  I  certainly 
cannot  see  how  an  answer  could  be  given  than  the  one  in  this 
case.  We  will  take  the  case  of  any  given  administration, 
and  it  was  thought  advantageous  that  half  the  number  com- 
posing it  should  retire,  and  that  their  places  should  be  filled 
by  an  equal  number  of  another  political  party,  but  in  the 
distribution  of  office  it  was  deemed  advisable  that  those  who 
remained  in  should  change  their  offices  for  others  within  the 
month,  would  those  who  changed  be  liable  to  be  re-elected  to 
the  new  office  ?  Or  suppose  the  number  be  increased  of  those 
retiring,  to  leaving  only  one  of  the  whole  number,  and  he 
changed  from  his  office  to  one  of  the  others,  would  he  require 
to  be  re-elected  ?  Again,  suppose  this  case  :  it  is  found  that 
on  the  half  of  an  administration,  or  any  given  number, 
retiring,  and  persons  from  another  political  party  supplying  the 
places,  that  the  new  men  and  the  old  cannot  work  together, 
and  the  old  retire,  and  those  of  the  new  find  that  they  could 
work  well  with  those,  or  any  of  them,  first  going  out,  could 
those  first,  or  any  of  them,  return  to  office  within  the  month^ 
by  change  of  office  from  what  they  held  at  first  ?  I  cannot 
imagine  any  one  bold  enough  to  argue  to  a  court,  that  it  is 
to  consider  the  proposition  of  the  political  change  in 
any  given  cabinet  or  administration  which  may  exist  as  to 
persons  going  in  or  going  out,  and  I  cannot  but  think  the 
section  in  question  would  sanction  all  and  every  of  the  cases 
I  have  put.  The  only  answer  which  can  be  made  is  the  one 
upon  which  this  case  is  put :  namely,  that  here  the  whole 
administration  resigned,  and  their  places  were  filled  with 
others  in  the  interval.  That  may  be  an  argument  to  use 
before  the  legislature  as  a  question  of  policy,  whether  that 
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body  would  or  not  sanction  it,  but  it  is  an  extremely  weak 
one  to  use  to  the  court  when  construing  penal  acts  affecting 
individuals.  In  this  case  the  defendant,  as  far  as  the  court 
has  to  deal  with  him,  in  the  penalties  he  may  have  incurred, 
is  not  answerable  for  the  conduct  of  those  who  may  have  held 
office  with  him :  he  can  only  be  made  answerable  for  his  own 
conduct.  I  have  already  said  political  conduct  is  not  an 
ingredient  upon  which  the  court  can  be  called  to  pronounce. 
We  have  simply  to  say  whether  the  7th  section  of  the  act 
saved  the  defendant  from  the  penalty  imposed  by  the  5th 
section,  when  he  took  the  office  of  president  of  the  Council, 
and  I  really  cannot  imagine  there  can  be  two  opinions  about 
that  question,  that  he  did  not  thereby  vacate  his  seat. 

The  next  question  is,  whether  the  defendant  incurred  the 
penalty  when  he  resigned  the  office  of  President  of  the  Council 
and  took  the  office  of  Postmaster-general,  and  when  holding 
that  office  sat  and  voted  in  the  House  of  Assembly,  without 
being  re-elected  either  as  President  of  Council  or  Postmaster- 
general.  The  argument,  and  the  eighth  count  of  the  declaration 
is,  that  the  defendant  accepted  the  office  of  President  of  the 
Council  as  a  mere  colour,  to  enable  him  afterwards  to  take 
the  office  of  Postmaster-general,  and  that  this  change  is  not 
sanctioned  by  the  seventh  section  of  the  act.  Much  of  the 
argument  respecting  political  changes  is  again  repeated  upon 
this  question ;  but  the  simple  question  to  be  determined  upon 
the  legal  construction  of  the  act  is,  whether  the  power  given 
by  the  act  of  resigning  one  office  and  taking  another  is 
exhausted  by  the  person  making  one  such  change,  or  whether 
it  may  be  repeated  by  the  same  person.  The  8th  count,  as 
framed,  I  may  observe,  does  contain  matter  which  perhaps 
might  be  treated  as  impertinent  to  the  matter  at  issue,  if  the 
matter  were  upon  motion  to  strike  it  out.  It  will  be  observed 
that  the  framer  of  it  has  introduced  argument  to  shew  that 
he  considers  the  facts  stated  prove  the  acceptance  of  office  to 
have  been  colourable.  This  is  never  allowed.  Taking  the 
facts  as  stated,  and  putting  out  of  the  question  all  argument 
contained  in  the  count,  the  question  is,  whether  the  seventh 
section  of  the  act  leaves  the  penalty  fixed  by  the  fifth  section 
untouched,  as  applicable  to  the  defendant's  case  after  he 
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accepted  the  office  of  Postmaster-general.    The  words  of  the 
act  are,  that  whenever  any  person  holding  the  office,  &c., 
shall  resign  his  office,  and  within  a  month  after  his  resigna- 
tion accept  any  other  of  the  said  offices,  he  shall  not  thereby 
vacate  his  seat.    The  dictionaries  all  tell  us  that  the  meaning 
of  the  word  whenever  is  at  whatever  time,  and  the  rule  of 
interpreting  an  act  of  parliament  is  to  read  it  in  the  present 
tense  as  being  applied  to  the  particular  case  when  read  that 
is  under  consideration,  unless  the  words  otherwise  import. 
If  the  one  change  from  Postmaster-general  to  that  of  President 
of  the  Council  exhausted  the  meaning  of  the  word  whenever^ 
then  of  course  the  plaintiff  would  be  right*  in  saying  the 
defendant  had  incurred  the  penalty  of  changing  from  the 
office  of  President  of  the  Council  to  some  one  of  the  other 
offices.    I  cannot  adopt  that  construction.    I  do  not  see 
what  there  is,  unless  it  be  that  some  matter  of  public  policy 
should  be  introduced,  to  restrain  a  person  going  the  round  of 
the  offices,  and  the  word  whenever  always  applies.    I  have 
not  failed  to  consider  the  proviso  in  the  proviso  to  the  third 
section,  namely,  provided  he  be  elected  while  holding  such 
office.    The  sixth  section,  however,  must  also  be  looked  at, 
and  that  is  that  any  member  accepting  office  his  election  shall 
thereby  become  void ;  and  the  seventh  is,  that  provided^ 
whenever  any  person  holding  any  of  the  offices  enumerated 
shall  resign  his  office,  and  accept  another  of  the  said  offices 
within  a  month,  his  seat  shall  not  thereby  be  vacated.    If  a 
person  may  go  the  round  of  all  the  offices  I  do  not  see  why 
he  may  not  come  to  and  take  the  one  he  had  at  first.  The 
plaintiff  says  the  change  is  only  a  colour  to  enable  the  defen- 
dant to  do  that  which  the  act  does  not  sanction.    In  that 
argument  it  is  assumed  that  the  act  does  not  sanction  taking 
back  the  same  office.  Now,  I  do  not  see  that  we  can  assume  any 
such  thing  on  the  act  of  parliament.    There  is  no  prohibition 
against  taking  the  same  office  again,  after  having  held  another ; 
the  argument  must  be  that  it  is  to  be  inferred  that  it  is  so. 
It  must  be  remembered  we  are  dealing  with  a  question  of 
penalties,  in  which  case  the  language  of  the  legislature  must 
be  so  plain  that  no  room  is  left  for  doubt.    Whether  the 
legislature,  as  I  have  already  observed,  would  have  worded 
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this  clause  as  it  is,  if  such  a  case  as  presented  to  us  had 
occurred  to  them,  is  not  for  us  to  enquire.  Nor  is  it  for  us 
to  enquire  whether  it  be  expedient  to  the  public  to  adopt  the 
construction  contended  for.  We  can  do  no  more  than  pro- 
nounce upon  the  construction  of  the  act  as  affecting  this 
defendant  individually,  as  we  would  upon  any  other  statute 
affecting  him  or  any  other  person.  Questions  of  public 
policy  have  nothing  to  do  with  the  construction  of  the  act  in 
this  case,  for  it  is  impossible  to  go  into  that  point  without 
importing  into  the  case  political  changes  and  controversy, 
which  the  legislature  has  carefully  abstained  from  doing  in 
their  laws  upon  the  subject  of  the  independence  of  parliament, 
and  which  I  am  sure  every  one  who  wishes  to  see  the  laws 
impartially  administered  would  never  agree  that  a  judge 
should  do.  I  think  that  judgment  should  be  given  for  the 
defendant. 

Judgment  for  defendant  on  demurrer. 


McDoNELL  V.  Vankoughnet. 
This  was  an  action  brought  by  the  same  plaintiff,  involving 
the  same  questions  as  the  last  case,  the  only  material  differ- 
ence being  that  defendant  was  charged  as  a  member  of  the 
Legislative  Council. 

Q.  S.  Patterson,  and  D.      BlaJce,  for  plaintiff. 
R.  A.  Harrison,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

By  the  21st  section  of  the  19  &  20  Vic,  ch.  140,  the 
statute  of  this  province  of  the  20  Vic,  ch.  22,  is,  by  virtue 
of  the  authority  given  by  the  imperial  act  17  &  18  Vic,  ch. 
118,  made  applicable  to  the  Legislative  Council  as  well  as  to 
the  Assembly  ;  and  consequently  the  same  questions  which 
have  been  raised  in  the  case  of  McDonell  v.  Smith  with 
reference  to  the  effect  of  a  member  of  the  Assembly  resign- 
ing, and  accepting  any  of  the  offices  enumerated  in  the  3rd 
section  of  the  20  Vic,  ch,  22,  and  in  respect  to  penalties 
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for  violating  the  provisions  of  the  last  mentioned  act,  apply- 
equally  to  the  members  of  the  Legislative  Council. 

The  demurrers  in  this  case  bring  up  questions  which  we 
have  just  decided  in  the  case  of  McDonell  v.  Smith,  and 
according  to  the  view  which  we  have  taken  of  the  7th  clause 
of  the  act  20  Vic,  ch.  22,  judgment  must  in  this  case  be 
given  for  defendant  on  both  the  demurrers. 

We  think  that  the  permission  given  to  a  member  to  resign 
his  office  (being  one  of  those  enumerated  in  the  3rd  section,) 
and  within  one  month  to  accept  another,  without  vacating 
his  seat  in  the  Assembly,  is  not  given  in  such  terms,  by  the 
7th  clause,  whatever  may  have  been  intended,  that  we  can 
hold  this  defendant's  seat  in  the  Legislative  Council  to  have 
been  affected  by  the  circumstance  that  he  did  not  pass  im- 
mediately from  the  one  office  to  the  other,  or  resign  the  one 
with  the  present  intention  in  his  mind  of  accepting  the  other, 
nor  by  the  circumstance  that  in  the  interval  between  his 
resignation  of  the  one  and  acceptance  of  the  other  the 
office  to  which  he  was  last  transferred  had  been  held  by  a 
gentleman  who  succeeded  to  it  after  the  defendant's  resigna- 
tion of  the  first  office,  and  had  made  way  for  another  man, 
but  who  resigned  when  this  defendant  accepted  it. 

The  changes  in  the  government  set  forth  in  the  replication 
demurred  to  do  not,  as  we  think,  warrant  us  in  holding  that 
the  defendant,  by  resigning  his  office  of  President  of  the 
Council,  and  within  one  month  accepting  that  of  Commis- 
sioner of  Crown  Lands,  vacated  his  seat  in  the  Legislative 
Council. 

There  is  nothing  in  the  7th  clause  to  justify  us  in  holding 
that  the  resignation  of  the  one  office  and  the  acceptance  of 
the  other  must  be  contemplated  at  the  same  moment,  and 
must  be  capable  of  being  carried  into  effect  at  the  instant ; 
in  other  words,  we  think  that  we  cannot  adjudge  that  the 
defendant  is  liable  to  a  penalty  on  that  ground,  for  the 
statute  says  nothing  about  exchanging  offices,  nor  about 
leaving  one  in  order  to  take  the  other,  but  only  that  one 
may  be  resigned,  and  any  of  the  others  accepted  within  the 
month. 

Judgment  for  defendant  on  demurrer. 
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Haggart  v.  Kernahan. 

Replevin — Right  to  recover  foj-  part. 

In  replevin  under  14  &  15  Vic,  ch.  64,  the  verdict  is  divisible,  so  that  the 
plaintiff  may  recover  for  whatever  part  of  the  goods  he  proves  himself 
entitled  to,  and  defendant  for  the  rest. 
From  lots  1  to  13  "  excludes  both  1  and  13. 

Replevin  for  277  pieces  of  white  pine  timber. 

Pleas. — 1.  J^on  cepit.  2.  That  the  timber  was  not  the 
property  of  the  plaintiff. 

At  the  trial  at  Perth,  before  Richards,  J.,  it  appeared  that 
on  the  11th  of  January,  1858,  a  license  was  granted  by  the 
government  to  the  plaintiff,  under  12  Vic,  ch.  30,  and  regu- 
lations made  on  the  8th  of  August,  1851,  to  cut  red  and 
white  pine  and  all  other  timber  upon  the  lands  thus  de- 
scribed. To  extend  from  lots  No.  1  to  13  in  the  1st  range, 
and  2nd,  3rd,  and  4th  ranges  of  the  township  of  Olden,  the 
half  of  adjoining  road  allowance  included  with  each  lot,  if 
vacant  Crown  lots  at  this  date ;  Canada  Company,  Clergy 
lots  excepted,  and  Indian  lots  ;  and  lots  Nos.  8  and  2  in 
the  1st  range,  9,  10,  12  and  16  in  the  2nd  range,  west 
half  of  Nos.  1,  2  and  8  in  the  Brd  range,  and  Nos.  2,  3, 
6  and  12  in  the  4th  range  also  excepted. 

The  license  expressed  that  it  was  to  be  in  force  till  the 
30th  of  April,  1858,  and  that  by  virtue  of  the  said  license 
the  plaintiff  had  right,  by  the  Provincial  Statute  12  Vic,  ch. 
80,  to  all  timber  cut  by  others  in  trespass  on  the  grounds 
thereby  assigned,  with  full  power  to  seize  and  recover  the 
same  any  where  within  this  Province. 

The  plaintiff  gave  evidence  of  277  pieces  having  been  cut 
on  lots  which  the  plaintiff  claimed  to  be  within  her  license? 
but  146  pieces  of  that  number  had  been  taken  from  lot  13 
in  the  4th  range,  and  the  defendant  contended  that  that  lot 
was  not  included  in  the  license.  The  plaintiff  offered  to 
give  evidence  as  to  what  was  intended  in  that  respect,  but 
the  learned  judge  held  that  such  evidence  was  inadmissible. 

The  defendant's  counsel  also  objected  that  the  evidence 
was  not  sufficient  to  establish  the  identity  of  the  timber 
seized  with  that  which  had  been  discovered  to  have  been 
taken  from  the  plaintiff 's  land ;  and  that  it  was  not  proved 
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that  the  timber  had  been  cut  within  the  period  covered  by 
the  license,  and  so  that  it  was  not  shewn  that  the  plaintiff 
had  certainly  a  right  to  it. 

The  learned  judge  left  to  the  jury  these  question^  of  fact 
upon  the  evidence,  and  by  consent  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  verdict  in  his  favour,  if  the 
court  should  be  of  opinion  that  there  was  no  proof  of  iden- 
tity to  go  to  the  jury ;  or  if  the  court  should  be  of  opinion, 
as  the  defendant  contended,  that  146  pieces  appearing  to 
have  been  cut  upon  lot  13  in  the  4th  range,  were  not  cut  on 
land  covered  by  the  license,  and  that  the  consequence  of  the 
plaintiff  not  being  entitled  to  recover  for  that  portion  of  the 
timber  claimed  would  be  to  entitle  the  defendant  to  a  ver- 
dict in  his  favour  as  to  all. 
.  J,  Maedonald,  Q.  C,  obtained  a  rule  nisi  to  enter  a 
verdict  for  defendant,  or  for  a  new  trial. 

Deacon  shewed  cause,  and  cited  Provincial  Insurance  Co. 
V.  Maitland,  7  C.  P.'  426 ;  Crawford  v.  Thomas,  7  C.  P. 
63;  Mennie  v.  Blake,  2  Jur.  N.  S.  953;  Neilson  v.  Har- 
ford, 8  M.  &  W.  806,  823  ;  Sills  v.  Hunt,  16  U.  C.  R.  521 ; 
Jur.  July,  1858,  p.  616  ;  14  &  15  Vic,  ch.  64,  sees.  1,  7, 
8 ;  12  Yic,  ch.  30,  sees.  2,  7,  8. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence,  in  my  opinion^  was  sufficient  to  go  to  the 
jury  both  in  regard  to  the  timber  being  cut  within  the  pe- 
riod covered  by  the  plaintiff's  license  and  the  identity  of  the 
timber  which  had  been  cut  on  that  land  with  the  timber 
replevied  under  the  plaintiff's  writ.  Looking  at  the  whole 
evidence  and  at  the  defendant's  conduct  in  the  matter,  I 
think  the  jury  came  to  a  proper  conclusion  upon  both  points. 

As  to  the  lot  13,  it  was  not  included  in  the  license,  the 
words  "/rom  lots  1  to  13"  excluded  both  1  and  13,  and  gave 
only  the  privilege  upon  lots  between. 

There  is  therefore  only  the  question  whether  the  plain- 
tiff's claim  is  divisible,  so  that  in  this  form  of  action  the 
plaintiff  can  recover  for  the  quantity  of  timber  cut  upon  the 
land,  rejecting  the  146  pieces  proved  to  have  been  cut  on 
lot  13. 
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I  think  it  cannot  be  held  that  the  verdict  in  replevin 
under  our  statute  is  not  divisible,  since  replevin  is  allowed 
to  be  brought  generally  in  cases  where  trespass  or  trover 
would  lie.  If  the  party  is  intended  to  be  favoured  by  hav- 
ing the  means  provided  of  getting  the  very  chattels  he 
claims,  instead  of  damages  according  to  their  value,  the 
effect  would  fall  far  short  of  the  intention,  if  any  mistake  in 
regard  to  a  single  article  among  many  that  have  been 
replevied,  must  turn  the  verdict  against  him  for  every  thing. 

In  a  late  case  in  this  court  of  Sills  v.  Hunt,  cited  in  the 
argument,  we  held,  in  a  case  like  this,  where  lumber  had 
been  replevied,  that  the  plaintiff  might  recover  for  a  portion 
which  he  proved  had  been  cut  off  his  land,  though  as  to  ano- 
ther portion  he  failed  to  satisfy  the  jury  that  it  had  been 
taken  from  his  land. 

The  verdict  must  be  entered  for  the  plaintiff,  for  131 
pieces,  and  for  defendant  for  146  pieces. 

Burns,  J. — The  plaintiff  is  not  entitled  to  recover  for  the 
timber  cut  on  lot  No.  13,  for  that  certainly  was  not  granted 
by  the  crown  license  to  the  plaintiff.  It  does  not  appear  to 
me  the  defendant  can  claim  that  the  remedy  by  replevin 
cannot  be  sustained,  because  he  has  himself  caused  such  a 
mixture  of  the  plaintiff's  property  with  his  own  that  it  is 
difficult  to  identify  the  plaintiff's  property.  Undoubtedly 
either  trespass  or  trover  would  lie,  notwithstanding  the 
defendant  had  so  acted,  and  it  may  be  asked,  is  his  conduct 
to  free  him  from  the  specific  remedy  of  replevin  ? 

No  doubt  there  must  have  been  a  possession  or  a  construc- 
tive right  to  the  possession  of  the  property  in  order  to  enable 
the  plaintiff  to  sue  out  the  writ.  Here  the  plaintiff  had  the 
right  of  the  Crown  to  the  timber  while  it  was  standing,  and 
also  had  the  right  of  the  Crown  to  seize  and  take  it  after 
being  cut  any  where  within  the  province.  A  plaintiff  must 
satisfy  a  jury  as  well  as  he  can  what  quantity  of  goods  or 
property  taken  from  a  larger  quantity  of  like  goods  or  pro- 
perty is  his. 

The  defendant  asks  for  a  new  trial  as  respects  the  whole 
quantity  of  goods,  because  the  verdict  cannot  be  entered 
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distributively,  and  for  that  the  bond  given  contemplates  a 
delivery  back  of  the  whole  property  replevied.  How  the 
plaintiff's  bond  may  be  framed  we  do  not  know;  it  is  not 
before  the  court ;  but  however  that  may  be,  I  apprehend  it 
can  make  no  difference.  The  4th  section  of  the  Replevin 
Act,  14  &  15  Vic,  ch.  64,  enacts  that  the  condition  of  the 
bond  is  to  be  altered  to  correspond  with  the  writ  authorised 
by  the  act. 

The  same  rule  must  prevail  in  an  action  of  replevin  as  in 
others  where  the  right  of  property  is  involved,  namely,  that 
the  verdict  may  be  distributive. 

In  actions  for  the  recovery  of  damages  it  is  otherwise,  for 
the  plaintiff  will  only  recover  damages  for  such  property  as 
he  proves  to  be  his.  When  a  question  is  made  as  to  title, 
either  as  to  lands  or  goods,  there,  in  order  to  dispose  of  the 
whole  question  submitted,  it  may  become  necessary  that  a 
verdict  may  be  given  one  way  as  to  part  and  another  way 
as  to  other  part.  It  is  correct  to  enter  in  that  way,  and  the 
defendant  should  have  a  verdict  entered  for  him  as  to  the 
timber  cut  upon  lot  No.  13. 

McLean,  J.,  concurred. 

Rule  accordingly. 


M'CORMICK  v.  OAKLEY. 


345 


McCoRMicK  V.  Oakley. 

19  ^'  20  Vic,  ch.  97 — By-law — Imposition  of  rates — Pleading. 

Replevin. — The  defendants  avowed  under  a  by-law  of  the  city  of  London, 
passed  under  the  19  &  20  Vic,  ch.  97,  on  the  11th  of  January,  1858, 
averring  that  the  amount  of  real  property  benefitted  by  certain  sewers 
mentioned  in  the  by-law  and  statute  was  £29,508  "  according  to  the 
assessment  returns  for  the  same  and  the  said  b^'-law"  :  that  a  rate  was 
directed  to  be  levied  on  the  proprietors  of  such  property,  of  whom  the 
plaintiff  was  one,  and  that  on  his  refusal  to  pay  defendant  as  collector 
seizea  his  goods.  The  plaintiff  demurred,  on  the  ground  that  the  rate 
imposed  by  the  by-law  was  for  1858  upon  the  assessment  returns  of  1857, 
whereas  it  should  have  been  upon  the  assessment  of  1858;  but  held,  (con- 
firming the  judgment  of  the  court  below,)  that  the  plea  was  good. 

Appeal  from  the  county  court  of  the  county  of  Middlesex. 

Replevin,  for  taking  the  plaintiff's  goods  in  lot  No.  11, 
•  on  the  south  side^of  Horton  street,  in  the  ciry  of  London. 

Avowry,  that  before  the  said  time  \Yhen,  &;c.,  by  virtue  of 
the  19  &  20  Vic,  ch.  97,  it  was  provided  that  whereas  the 
sum  of  .£16,000,  part  of  the  debt  of  the  city  of  London,  was 
contracted  in  the  construction  of  certain  main  sewers  in  the 
•  said  city,  and  at  the  time  such  sewers  were  directed  to  be 
made  it  was  the  intention  of  the  corporation  that  a  con- 
siderable portion  of  the  costs  of  such  sewers  should  be 
raised  by  assessing  the  proprietors  of  such  real  property 
as  might  be  immediately  benefitted  by  such  improvements  ; 
but  no  by-law  was  ever  passed  by  the  town  council  of  the 
town  of  London  for  that  purpose  ;  and  by  the  said  act  it  was, 
amongst  other  things,  further  provided  and  enacted,  that  it 
should  and  might  be  lawful  for  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  London,  to  assess  the  proprietors 
of  such  real  property  in  the  city  of  London  as  might  abut 
upon  any  public  street,  highway,  square  or  place,  through 
which  the  said  sewers  might  pass,  or  immediately  opposite 
or  near  to  such  sewers,  for  such  sum  or  sums  of  money 
yearly,  in  like  manner  as  the  common  council  of  the  said 
city  of  London  are  by  the  said  act  empowered  to  impose 
assessments  for  the  redemption  of  the  debentures  to  be 
issued  under  the  authority  of  the  said  act :  and  the  defen- 
dants further  say,  that  after  the  passing  of  the  said  act,  and 
before  the  commencement  of  this  suit,  and  before  the  said 
time  when,  &c.,  to  wit,  on  the  11th  of  January,  1858,  the 
44  vol.  XVII. 
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mayor,  aldermen,  and  commonalty  of  the  city  of  London, 
according  to  the  statute  in  that  behalf,  and  in  pursuance  of 
the  aforesaid  in  part  recited  act  of  parliament,  duly  made  and 
passed  a  by-law  to  raise  the  sum  of  XI  1,400,  to  defray  the 
cost  of  the  construction  of  certain  main  sewers  in  the  city  of 
London,  by  special  assessments  on  the  proprietors  of  such  real 
property  as  may  be  benefitted  by  such  sewers  ;  that  is  to  say, 
certain  main  sewers  constructed  in  the  city  of  London,  which 
may  be  known  and  described  as  follows,  &c.,  (setting  out  the 
descriptions)  :  and  the  defendants  further  say,  that  the 
sewers  referred  to  in  the  said  act  of  parliament  and  men- 
tioned in  the  said  by-law  are  the  same  sewers,  and  that  the 
by-law  so  passed  as  aforesaid,  amongst  other  things,  provides 
that  the  said  sum  of  <£11,400,  being  a  portion  of  the  costs  of 
constructing  said  sewers,  should  be  borne  and  paid,  accord- 
ing to  the  provisions  of  said  act  of  parliament,  by  the  pro- 
prietors of  such  real  property  in  the  city  of  London  as 
abuts  upon  any  public  highway,  square,  or  place  through 
which  the  said  sewers  pass,  or  which  is  immediately  opposite 
or  near  to  such  sewers,  and  for  the  purpose  of  paying  such 
last  mentioned  sum,  that  there  should  be  raised  annually 
for  the  period  of  nineteen  years  the  sum  of  £600,  by  special 
rate  and  assessment  upon  the  proprietors  of  such  real  pro- 
perty as  aforesaid  ;  and  the  defendants  further  say,  that  the 
amount  of  real  property  as  aforesaid  benefitted  by  the  said 
sewers  is  .£29,508,  according  to  the  assessment  returns  for 
the  same  and  the  said  by-law  :  and  the  defendants  further 
say,  that  the  said  by-law  so  passed  as  aforesaid,  amongst 
other  things,  enacts,  under  and  by  authority  of  the  said  in 
part  recited  act  of  parliament,  that  there  be  levied  and 
raised  annually  for  the  period  of  nineteen  years  the  sum  of 
£600,  by  special  rate,  over  and  above  all  other  rates  what- 
soever, upon  the  proprietors  of  all  real  property  in  the  city 
of  London  which  abuts  any  public  street,  highway,  square, 
or  place  through  which  the  said  sewers  pass,  or  which  is 
immediately  opposite  or  near  to  such  sewers,  for  the  purpose 
mentioned  and  provided  in  and  by  the  said  above  in  part 
recited  act  of  parliament :  and  the  defendants  further  say, 
that  the  said  by-law  requires  and  directs  the  city  clerk  of  the 
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city  of  London  to  make  out  and  deliver  to  the  city  collectors 
a  roll,  setting  forth  the  several  properties  liable  to  the  above 
rate,  with  the  said  special  rate  inserted  therein  of  five  pence 
in  the  pound  :  and  the  defendants  further  say,  that  the  said 
by-la\y,  amongst  other  things,  enacts  that  it  shall  be  the 
duty  of  the  city  collectors,  immediately  after  receiving  such 
roll,  to  proceed  according  to  law,  and  collect  the  sum  of 
£600  for  the  year  1858  :  and  the  defendants  further  say, 
that  the  plaintiff,  being  the  proprietor  of  lot  number  eleven 
on  the  south  side  of  Horton  street,  and  lot  number  eleven 
on  the  north  side  of  Simcoe  street,  in  the  city  of  London, 
the  said  lots  being  real  property  abutting  on  Richmond 
street,  through  which  the  said  sewer  passes,  commencing,  &c., 
(repeating  the  description  of  this  sewer),  was  duly  rated  and 
assessed  by  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  London,  by  virtue  of  the  said  act  of  parliament  and 
the  said  by-law,  for  the  year  1858,  in  the  sum  of  <£2  Is.  3d  , 
for  the  purposes  in  the  said  act  and  by-law  mentioned  :  and 
the  defendants  further  say,  that  the  plaintiff  being  rated 
and  assessed,  the  city  clerk  in  the  said  by-law  mentioned, 
afterwards,  and  before  the  said  time,  when,  &c.,  and  before 
the  commencement  of  this  suit,  delivered  to  the  defendant 
William  Oakley,  then  and  still  being  collector  of  that  part 
of  the  city  of  London  wherein  the  said  lots  are  situate,  a 
roll  setting  forth  the  several  properties  and  proprietors 
liable  to  the  said  rate  :  and  the  defendants  further  say,  that 
according  to  said  roll  the  plaintiff,  so  being  proprietor  of 
the  said  lots,  was  duly  rated  and  assessed  thereon  in  the 
sum  of  £2  Is.  3d.,  for  and  in  respect  of  said  lots,  and  for 
the  purpose  in  the  said  act  of  parliament  and  by-law  set 
forth  :  and  the  defendants  further  say,  that  at  the  said  time 
when,  &c.,  and  before  the  commencement  of  this  suit,  the 
plaintiff  having  neglected  to  pay  the  said  sum  of  £2  Is.  3d., 
taxes  imposed  upon  him  as  aforesaid,  for  the  space  of  four- 
teen days  after  demand  made  upon  him  for  the  said  taxes 
by  the  said  defendant  William  Oakley,  so  being  collector  as 
aforesaid,  he,  the  defendant  William  Oakley,  as  such  collec- 
tor, and  the  said  William  Y.  Brunton  as  his  bailiff,  by  autho- 
rity of  the  said  by-law  so  passed  by  the  mayor,  aldermen, 
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and  commonalty  of  the  city  of  London  under  the  aulhority 
of  the  said  act  of  parliament,'  seized,  took  and  detained  the 
said  goods  and  chattels  in  the  declaration  mentioned  in  the 
said  close  in  which,  &c.,  and  justly,  &c.,  as  and  for,  and  in 
the  name  of  a  distress  for  the  said  sum  of  ifl  Is.  3d.,  taxes 
so  imposed  and  due  by  the  plaintiff  as  aforesaid,  and  which 
said  sum  is  still  due  and  unpaid  :  and  the  defendants  further 
say,  that  at  the  said  time  when,  &c.,  and  before  the  com- 
mencement of  this  suit,  the  said  by-law  was  and  still  is  in 
full  force  and  effect,  and  in  no  way  quashed,  rescinded, 
vacated,  or  repealed ;  wherefore  the  defendants  pray  judg- 
ment and  a  return  cf  the  said  goods  and  chattels,  &c. 

Demurrer^  on  the  following  grounds — 1.  That  the  rate 
imposed  by  the  by-"' aw  is  a  rate  for  the  year  1858,  imposed 
upon  the  assessment  returns  of  the  year  1857,  whereas  it 
ought  to  have  been  imposed  as  a  rate  in  the  year  1858,  over 
and  above  and  in  addition  to  all  other  rates  for  that  year 
rated  on  the  assessment  of  that  year. 

2.  That  no  by-law  for  imposing  a  rate  for  any  given  year 
can  be  passed  but  on  the  assessment  of  that  year ;  but  by 
the  by-law  itself  the  rate  was  struck  on  the  assessment  of 
the  year  1857  for  the  year  1858. 

3.  That  the  avowry  does  not  shew  that  any  by-law  was 
ever  passed  authorising  the  sum^of  .£63,000,  or  a  special 
rate  imposed  per  annum  over  and  above  and  in  addition  to 
all  other  rates  to  be  levied  in  each  year,  and  over  and 
above  the  interest  to  be  payable  on  such  debentures,  which 
should  be  sufficient  to  form  a  sinking  fund  of  two  per  cent, 
per  annum  for  that  purpose,  or  that  the  rate  mentioned  in 
the  said  avowry  was  imposed  in  the  samd  manner  as  the 
rate  to  pay  the  said  £63,000. 

4.  That  \\j  does  not  appear  by  the  by-law  that  the  rate  of 
five  shillings  in  the  pound  imposed  is  for  the  payment  of  the 
interest  on  the  said  sum  of  .£11,400,  or  for  a  sinking  fund 
of  two  per  cent,  per  annum,  or  for  what  purpose,  whereas 
the  act  only  authorises  the  imposition  of  a  sum  sufficient  to 
form  a  sinking  fund  of  two  per  cent,  per  annum  in  discharge 
of  the  said  £11,400,  over  and  above  the  interest. 

5.  That  the  rate  imposed  is  not  in  conformity  with  the 
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statute,  in  this,  that  it  is  not  a  rate  to  pay  interest  on  the 
said  sum,  and  two  per  cent,  per  annum  as  a  sinking  fund,  or 
a  rate  to  pay  the  interest,  or  a  rate  to  pay  two  per  cent,  as 
a  sinking  fund. 

6.  That  it  is  not  a  rate  over  and  above  and  in  addition  to 
all  other  rates  to  be  levied  in  the  year  1858,  for  it  is  levied 
before  the  assessment  of  the  year  1858. 

The  following  judgment  was  delivered  in  the  court  below  : 

Small,  J. — This  is  an  action  of  replevin  against  Oakley, 
the  collector  of  the  city  of  London,  and  Brunton,  an  auc- 
tioneer, for  taking  and  detaining  a  single-horse  cutter,  the 
property  of  the  plaintiff,  of  the  value  of  six  pounds.  For 
defence,  Oakley  well  avows  and  Brunton  well  acknowledges 
the  taking  and  detaining  of  the  said  goods,  and  justly,  &c. 
The  avowry  then  proceeds  to  set  out  so  much  of  the  act  of 
the  19  &  20  Vic,  ch.  97,  as  the  defendants  think  will  enable 
them  to  justify  the  taking.  They  then  go  on  to  state  that 
on  the  eleventh  day  of  January,  1858,  the  city  council,  ac- 
cording to  the  statute  in  that  behalf,  and  in  pursuance  of 
the  aforesaid  in  part  recited  act,  duly  made  and  passed  a 
by-law  to  raise  £11,400  to  defray  the  cost  of  the  construc- 
tion of  certain  sewers  by  special  assessment  on  the  proprie- 
tors of  such  real  property  as  referred  to  in  the  eighth  section 
of  the  said  act.  They  then  set  out  the  sewers  intended,  and 
aver  that  the  sewers  referred  to  in  the  said  act  and  men- 
tioned in  the  by-law  are  the  same,  and  that  the  by-law 
provides  that  the  .£11,400,  being  a  portion  of  the  cost  of 
constructing  the  sewers,  should  be  borne  and  paid  according 
to  the  provisions  of  the  said  act  (see  eighth  section),  and 
that  there  should  be  raised  annually  for  nineteen  years 
£600  of  special  rate  upon  the  proprietors,  &c.  They  then 
aver  that  the  amount  of  real  property  benefitted  by  the 
sewers  is  £29,508,  according  to  the  assessment  return  for 
the  same  (without  saying  for  what  year)  and  the  said,  hy- 
law,  and  that  the  by-law  enacted  that  the  £600  should  be 
levied,  &c.,  annually  for  nineteen  years  by  special  rate,  over 
and  above  all  other  rates  whatsoever  upon  the  proprietors, 
&c.,  and  that  the  by-law  requires  the  city  clerk  to  deliver  to 
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the  collectors  a  roll,  &c.,  with  a  special  rate  inserted  thereon 
of  five  pence  in  the  pound ;  and  that  the  by-law  further 
enacts  that  it  shall  be  the  duty  of  the  collectors  to  proceed 
according  to  law,  and  collect  the  sum  of  £600  for  the  year 
1858.  Tiiey  then  aver  that  the  plaintiiF,  being  the  proprie- 
tor, &c.,  of  the  lot  mentioned  in  the  declaration,  was  duly 
rated  and  assessed  by  the  city  council,  by  virtue  of  the  said 
act  and  the  said  by-law,  for  1858,  in  the  sum  of  £fl  Is.  3d., 
for  the  purpose  as  in  the  act  and  by-law  mentioned,  and 
that  afterwards  the  city  clerk  delivered  to  the  defendant 
Oakley,  he  being  a  collector,  a  roll  upon  which  the  plaintiff 
was  duly  rated  and  assessed  for  X2  Is.  3d.,  for  the  purpose 
in  the  said  act  and  by-law  set  forth  ;  and  that  the  plaintiff 
having  neglected  to  pay  after  notice  and  demand,  the  defen- 
dant Oakley  as  collector,  and  Brunton  as  his  bailiff,  by 
the  authority  aforesaid,  took  and  detained  the  said  goods, 
&c.,  and  justly,  for  and  in  the  name  of  a  distress,  &c. ;  and 
that  the  by-law  was  and  is  in  full  force  and  effect. 

To  this  avowry  Mr.  Wilson  demurs,  and  sets  out  six 
special  causes  of  demurrer  :  first,  that  the  rate  imposed 
by  the  by-law  is  a  rate  for  the  year  of  our  Lord  1858  im- 
posed upon  the  assessment  return  of  the  year  1857,  whereas 
it  ought  to  have  been  imposed  as  a  rate  in  the  year  1858, 
over  and  above  and  in  addition  to,  &c.,  for  that  year. 

I  can  see  nothing  in  the  avowry  to  warrant  the  supposition 
that  the  rate  was  imposed  upon  the  assessment  returns  for 
1857.  The  avowry  states  that  the  by-law  under  which  the 
defendants  acted  was  passed  on  the  11th  of  January,  1858 ; 
and  as  far  as  the  by-law  is  set  out  it  is  silent  as  to  what  as- 
sessment return  the  rate  was  imposed  upon,  and  in  the  absence 
of  any  thing  to  the  contrary,  I  think  I  am  bound  to  believe 
that  what  was  done  was  done  legally.  The  objection  in  the 
second  cause  of  demurrer  is  similar  in  substance.  The  other 
four  causes  assigned  appear  to  me  to  question  the  validity 
of  the  proceedings  of  the  city  council  in  passing  the  by-law 
as  set  forth  in  part.  I  do  not  think  there  is  any  power 
vested  in  the  county  court  to  pass  judgment  upon  the  vali- 
dity of  the  proceedings  and  by-laws  of  the  city  council. 

I  am  of  opinion  that  a  collector  of  taxes  has  only  to  look 
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to  his  .roll  and  warrant  for  collecting,  and  that  what  is  stated 
in  the  avowry,  if  true,  is  a  good  answer  to  the  action.  'No 
authorities  were  cited  on  either  side.  Looking  at  the  plead- 
ings only  I  am  of  opinion,  as  before  stated,  that  the  avowry 
is  good  in  substance,  and  that  judgment  should  be  entered 
for  the  defendants.  I  have  less  hesitation  in  coming  to  this 
decision,  as  I  have  reason  l;o  believe  that  whichever  way  I 
decide  there  will  be  an  appeal  to  a  tribunal  where  the 
opinion  of  three  judges  can  be  had,  which  I  think  is  of  very 
great  importance,  as  it  was  intimated  upon  the  argument 
that  a  number  of  other  actions  of  a  similar  nature  are  await- 
ing the  decision  of  this. 

From  this  judgment  the  plaintiff  appealed. 

J.  Wilson,  Q.  C,  for  the  demurrer. 
31.  C.  Caviei'on,  contra. 

Robinson,  C.  J. — The  plaintiff  has  demurred,  relying 
upon  objections  to  the  by-laAV  which  the  pleadings  do  not 
bring  under  the  view  of  the  court.  The  plea  is  carefully 
framed.  If  there  are  such  defects  in  the  by-law  it  avoids 
exposing  them,  and  only  sets  out  what  is  necessary  for 
authorising  the  making  a  rate  to  meet  the  £600  per  annum 
for  paying  the  £11,400  in  nineteen  years. 

I  think  the  judgment  of  the  judge  of  the  county  court  was 
right,  and  that  the  appeal  must  be  dismissed,  with  costs. 

Burns,  J. — I  think  the  judge  was  right  in  giving  judg- 
ment against  the  demurrer. 

The  plaintiff's  argument,  that  the  by-law  is  bad,  is  based 
on  the  proposition  that  upon  the  11th  of  January,  1858, 
when  it  was  passed,  the  assessed  value  of  the  property  for 
the  year  1858  was  not  then  ascertained,  and  could  not  be 
under  the  assessment  laws,  and  therefore  the  council  must 
have  taken  the  assessed  value  of  the  year  1857  upon  which 
to  base  the  calculation,  and  that  this  mode  is  not  in  accor- 
dance with  the  provisions  of  the  assessment  laws. 

With  regard  to  the  special  rate  raised  for  the  purpose  of 
the  sewers,  that  depends  upon  the  8th  section  of  19  &  20 
Yic,  ch.  97,  and  I  do  not  think  there  was  any  necessity  to 
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wait  for  a  completion  of  the  assessment  of  that  year  in  border 
to  fix  a  rate  by  an  estimate,  supposing  that  in  all  other  cases 
of  rates  it  is  necessary  to  base  a  calculation  upon  the  assessed 
value  of  the  year  in  which  the  rate  was  intended  to  be  levied. 
We  see  by  this  section  of  the  act  that  the  debt  which  the  rate 
in  this  case  was  intended  to  provide  for  the  payment  of,  had 
been  incurred  at  the  time  of  passing  the  act,  1st  of  July, 
1856,  to  the  extent  of  .£16,000.  It  is  recited  also  that  it 
was  the  intention  of  the  corporation  that  a  considerable 
portion  of  the  cost  of  the  sewers  should  be  raised  by  assess- 
ing the  proprietors  of  the  real  property?-  that  might  be  imme- 
diately benefitted  by  the  improvements,  but  that  appears 
never  to  have  been  done,  and  the  act  empowers  the  alder- 
men, &c.,  to  assess  the  proprietors  of  such  real  property  as 
may  abut  upon  any  public  street,  &c.,  for  such  sum  or  sums 
yearly,  in  like  manner  as  the  corporation  was  empowered  to 
impose  assessments  for  the  redemption  of  the  whole  amount 
of  debentures  authorised  to  be  issued ;  and  under  the  5th 
section  the  corporation  was  authorised  to  impose  a  special 
rate  per  annum  over  and  above  and  in  addition  to  all  other 
rates  to  be  levied  in  each  year,  and  over  and  above  the 
interest  to  be  payable  on  such  debentures,  as  will  be  suffi- 
cient to  form  a  sinking  fund  of  two  per  cent,  per  annum  for 
that  purpose.  Now  the  by-law  shews  that  the  sum  of 
£11,400  of  this  debt  was  for  the  purpose  of  constructing 
certain  of  the  sewers,  and  further  it  shews  that  the  proprie- 
tors of  the  real  estate  benefitted  by  the  improvement  to  the 
extent  of  X29,508,  and  upon  this  improvement  the  tax  of 
five  pence  in  the  pound  is  rated.  At  the  rate  of  paying 
£600  a  year  it  would  take  nineteen  years  to  levy  the 
amount  of  £13 ,400,  and  at  the  rate  of  five  pence  in  the 
pound  upon  the  amount  of  the  improvement  it  would  be 
£614  15s.  a  year.  This  special  rate,  as  I  understand  the 
meaning  of  the  legislature  in  the  8th  section  of  the  act,  had 
nothing  to  do  with  the  variableness  or  variation  of  the  value 
of  the  real  estate  from  year  to  year,  and  upon  which  it  would 
be  necessary  to  base  a  calculation  of  what  was  required  for 
the  year.  There  was  a  debt  then  existing,  a  sum  certain, 
and  of  this  sum  it  appears  it  was  the  intention  of  the  corpo- 
ration to  make  the  proprietors  of  the  real  estate  benefitted 
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by  the  improvements  bear  a  considerable  portion,  but  it  had 
never  been  done.  The  bj-law  compels  the  proprietors  to 
pay  <£11,400  of  the  debt,  and  tells  us  that  the  property  has 
benefitted  to  the  extent  of  £29,508,  and  for  that  benefit 
they  should  pay  five  pence  in  the  pound  for  nineteen  years, 
beginning  with  the  year  1858.  I  do  not  see  what  the  asses- 
sed value  of  the  real  estate  in  any  year  has  to  do  with  that 
question.  The  corporation  was  authorised  by  the  act  of 
parliament,  after  the  1st  of  July,  1856,  to  assess  a  con- 
siderable portion  of  the  ^16,000  debt  upon  the  proprietors 
benefitted  by  the  sewer  improvements.  How  much  of  it,  is 
left  uncertain  by  the  act  of  parliament,  but  the  by-law  tells 
us  they,  the  proprietors,  have  benefitted  to  the  extent  in 
value  of  their  real  estate,  X29,508,  and  therefore  the  cor- 
poration fix  the  portion  of  the  debt  at  ,£11,400,  to  be  paid 
in  manner  provided  for.  If  the  portion  to  be  paid  be  too 
much,  or  the  mode  of  payment  be  not  correct,  this  manner 
of  contesting  it  will  not  do.  The  debt  for  the  sewers 
formed  part  of  the  £63,000  authorised  co  be  borrowed  by 
the  corporation,  for  which  they  were  to  form  a  sinking  fund 
in  the  manner  mentioned,  and  under  the  8th  section  it  re- 
mained for  the  corporation  to  fix  the  proportion  of  the  debt 
the  proprietors  should  pay,  and  then  in  like  manner  they 
would  be  called  upon  to  pay  by  assessment.  If  the  propor- 
tion of  the  debt  fixed  to  be  paid,  and  based  upon  a  proper 
calculation  of  the  extent  to  which  the  proprietors  have  bene- 
fitted in  the  value,  be  correct,  then  the  plaintifi"  has  nothing 
to  complain  of  that  no  interest  is  exacted  from  him.  £600 
a  year  for  nineteen  years  just  makes  the  amount  of  the  debt, 
£11,400.  This  £600  a  year  it  never  could  be  contended 
must  be  invested,  as  the  amount  must  be,  to  pay  ofi"  the 
£63,000,  for  if  so,  then  it  would  amount  to  a  double  invest- 
ment of  the  amount  to  the  extent  of  the  whole  debt,  £11,400. 
The  words,  in  like  manner,  mentioned  in  the  8th  section, 
must  mean  that  the  assessment  is  to  be  imposed  and  col- 
lected as  the  other,  that  is  to  say,  over  and  above  all  other 
rates  that  the  proprietors  are  subjected  to. 

The  appeal  should,  I  think,  be  dismissed. 

McLean,  J.,  concurred. 

Appeal  dismissed. 
45  VOL.  XVII. 


354 


queen's  bench,  MICHAELMAS  TERM,  22  VIC. 


Tate  and  Clarke  t.  The  Port  Hope,  Lindsay  and 
Beaverton  Eailway  Company. 

Agreement — Construction  of — Condition  precedent. 

Declaration — That  the  plaintilFs  agreed  to  complete  the  ballasting  of  a 
'  certain  portion  of  defendants'  railway,  and  to  construct  stone  culverts 
and  bridge  abutments  at  certain  points,  and  to  do  the  grading  necessary, 
&c.,  all  to  be  completed  before  the  1st  of  January,  1859,  provided  the 
company  should  furnish  cash  to  meet  the  raonthly  estimates  of  the 
engineer  that  the  plaintitfs  commenced,  and  were  ready  to  complete 
the  work,  but  defendants  wrongfully  prevented  and  ditscharged  them. 

Plea,  that  by  the  same  agreement  it  was  provided,  that  whereas  the  plaintiffs 
had  leased  said  railway  from  defendants,  by  lease  bearing  even  date  with 
the  agreement,  in  which  it  was  provided  that  £30,000  should  be  expended 
by  defendants  on  the  completion  of  the  road  before  the  rents  should  be 
payable,  and  whereas  defendants  were  unable  to  raise  the  £30,000,  it 
was  therefore  agreed  that  the  plaintiffs  should  work  the  road,  free  of  any 
charge  for  the  use  of  it,  and  should  expend  the  surplus  earnings  on  the 
completion  thereof,  the  amount  so  expended  to  be  taken  as  part  of  the 
£30,000:  that  the  lease  so  made  was  for  the  express  purpose  of  enabling 
the  plaintiffs  to  work  the  road,  and  raising  thereby  enough  to  enable  de- 
■  fendants  to  pay  them  for  the  work  contracted  to  be  done  by  them  :  that 
the  plaintiffs,  although  they  had  the  free  use  of  the  road,  refused  to  work 
and  abandoned  the  same,  whereby  they  forfeited  the  contract,  and  defen- 
dants therefore  prevente.d  them  from  proceeding  with  the  work,  as  they 
lawfully  might. 

Held,  on  demurrer,  plea  bad,  the  agreements  being  independent. 

Declaration. — That  whereas  heretofore,  to  wit,  on  the 
11th  of  December,  1857,  bj  a  certain  agreement  then  made 
between  the  plaintiffs  and  the  defendants,  the  plaintiffs 
agreed  to  complete  the  ballasting  of  the  railway  of  the  de- 
fendants, on  that  portion  of  the  said  railway  which  was  at 
the  date  of  the  said  agreement  unfinished,  and  which  was 
then  approximately  estimated  at  twenty-five  miles,  includ- 
ing station  grounds  and  siding,  and  wherever  it  might  from 
time  to  time  be  required,  the  said  ballasting  to  be  equivalent 
in  quantity  to  that  on  the  parts  of  the  road  then  already 
ballasted — that  is  to  say,  in  embankments  and  dry  places 
six  inches  under  the  ties,  and  in  wet  cuttings  one  foot,  if 
required  by  the  engineer — the  said  ballast  to  be  taken  from 
the  defendants'  pits  which  were  then  in  use,  or  from  such  as 
they  might  thereafter  furnish.  By  the  said  agreement  the 
plaintiffs  also  agreed  to  construct  stone  culverts  and  bridge 
abutments  at  the  points  in  the  said  agreement  mentioned, 
and  of  the  dimensions  in  said  agreement  stated,  amounting 
in  all,  as  stated  in  said  agreement,  to  the  approximate  quan- 
tity of  two  thousand  cubic  yards,  said  structures  to  be  built 
of  lime  stone  of  good  quality,  laid  in  water-lime  mortar,  on 
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foundations  of  flatted  cedar  or  pine  timber  ten  inches  thick, 
planked  with  three-inch  phink,  and  to  be  similar  in  quality 
and  workmanship  to  the  stone  culverts  and  bridges  then 
already  built  on  the  road.  By  the  said  agreement  the 
plaintiffs  also  agreed  to  do  the  grading  necessary  to  complete 
the  embankments  over  the  said  culverts  as  the  same  were 
built,  and  to  fill  the  trestle  bridge  across  Cavan  Creek 
swamp,  to  extend  the  embankments  on  each  end  of  Gal- 
loway's bridge,  to  widen  the  embankments  and  bring  them 
up  to  the  true  grade  line,  and  finally,  for  whatever  other 
purpose  might  from  time  to  time  be  required,  the  quantity 
by  said  agreement  being  approximately  estimated  at  eight 
thousand  cubic  yards,  the  plaintiffs  to  have  the  privilege  of 
choosing  where  to  obtain  material,  also  to  do  such  work  as 
might  be  required  in  building  new  bridges,  buildings,  and 
sheds,  fences  and  gates,  cattle-guards,  bog-drains  and  cros- 
sings, and  in  extending  track  on  sidings  and  station  grounds, 
and  on  the  harbour  ground  at  Port  Hope,  all  of  which  said 
work  and  material  was  to  be  equal  in  quality  and  workman- 
ship to  similar  work  and  material  at  the  time  of  said  agree- 
ment on  the  said  railway,  and  to  the  constructing  and  com- 
pleting of  the  same  ;  and  for  the  purposes  aforesaid  should 
and  would,  at  their  own  costs  and  charges,  find  and  provide 
the  best  materials  of  every  kind,  and  all  mechanics'  tools 
and  workmen,  and  all  cartage,  scaffolding,  tools,  tackle, 
and  other  things  whatsoever  necessary,  the  whole  to  be  in 
conformity  with  the  specifications  and  descriptions  therein- 
before recited,  and  with  such  directions  and  detailed  plans 
and  drawings  as  might  from  time  to  time  be  furnished  by 
the  chief  engineer  of  the  defendants  for  the  guidance  of  the 
plaintiffs.  The  whole  to  be  completed  on  or  before  the  first 
day  of  January,  1859,  (provided  the  company  should  furnish 
cash  to  meet  the  monthly  estimates  of  the  engineer,  as  in 
said  agreement  is  covenanted  and  agreed,)  and  to  the  satis- 
faction and  acceptance  of  the  engineer,  to  be  by  him  testi- 
fied to  the  company  by  his  certificate  to  that  effect  in  writing; 
and  in  consideration  of  the  said  works  covenanted  and  agreed 
to  be  constructed  by  the  plaintiffs,  the  defendants  agreed 
that  they  should  and  would  pay  or  cause  to  be  paid  the  rates 
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and  prices  specified  in  the  tender  annexed  to  the  said  agree- 
ment, and  which  it  was  agreed  was  to  be  taken  as  forming 
part  of  the  said  agreement,  and  which  said  prices  were  as 
follows,  that  is  to  say,  &c. ;  and  although  the  plaintiffs  have 
always  from  the  time  of  making  the  said  agreement  per- 
formed and  fulfilled  the  same  on  their  part,  and  did  after- 
wards, to  wit,  on  the  day  and  year  first  aforesaid,  enter 
upon  and  commence  the  said  work,  and  for  that  purpose 
did  procure  and  find  all  materials  and  labour  necessary  for 
performing  the  same,  and  have  always  been  ready  and 
willing  to  perform  and  complete  the  whole  of  the  said  work 
in  pursuance  of  the  said  agreement,  yet  the  defendants  did 
not  nor  would  perform  the  said  agreement,  and  did  not  nor 
would  permit  or  suffer  the  plaintiffs  to  proceed  to  complete 
the  said  work,  and  then  wholly  hindered  and  prevented 
them  from  so  doing,  and  then  wrongfully  discharged  the 
plaintiffs  from  any  further  performance  Dr  completion  of 
their  said  agreement,  whereby  the  plaintiffs  have  lost  and 
been  deprived  of  the  profits  and  advantages  which  they 
otherwise  might  and  would  have  derived  and  acquired  from 
the  completion  of  the  said  works. 

Plea. — -The  defendants  say,  that  it  was  and  is  also 
provided  in  and  by  the  said  agreement,  as  follows  :  and 
whereas  the  plaintifis  had  leased  from  the  defendants  the 
said  railway  from  Port  Hope  to  Lindsay,  by  lease  bearing 
even  date  therewith,  in  which  it  was  provided  that  the  sum 
of  X30,000  should  be  expended  by  the  defendants  on  the 
completion  and  equipment  of  the  said  railway  before  the 
rents  thereby  reserved  should  be  payable  ;  and  whereas  the 
defendants  were  then  unable  to  raise  the  said  ^30,000,  it 
was  therefore  agreed  that  the  plaintiffs  should  in  the  mean- 
time work  the  said  road  to  the  best  advantage,  and  after 
deducting  the  expenses  of  working  the  same  should  expend 
the  whole  surplus  net  earnings  thereof  upon  the  ballasting 
and  completion  of  the  said  road,  so  far  as  requisite  and 
required  by  the  engineer  of  the  defendants,  and  that  the 
amount  so  to  be  expended  should  be  taken  as  part  of  the 
said  £30,000  so  to  be  expended  as  aforesaid,  and  for  that 
purpose  they  should  have  the  use  of  the  road  and  rolling 
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stock  of  the  defendants  free  of  charge,  the  same  to  be 
returned  to  the  defendants  in  as  good  order  as  when 
received  by  the  plaintiffs.  And  the  plaintiffs  as  such  lessees 
thereby  agreed  to  keep  true  and  faithful  accounts  of  the 
receipts  and  expenditure  of  the  said  railroad  during  the 
above  time  in  books  to  be  kept  for  such  purpose,  so  as  to 
exhibit  what  the  said  net  earnings  were,  and  as  often  as 
should  be  reasonably  required  permit  the  defendants  or 
their  agent  to  inspect  the  same,  and  should  not  charge  the 
defendants  in  such  expenditure  anj  costs  or  expense  in 
carrying  out  the  said  proposed  works  for  the  conveyance 
of  men  or  material,  or  for  any  other  matter  or  tiling  what- 
soever except  the  contract  prices  in  the  contract  set  forth 
and  in  the  declaration  mentioned,  and  should  not  during 
such  time  directly  or  indirectly  make  any  charge  for  their 
own  time,  trouble,  or  personal  outlay,  considering  themselves 
so  far  in  the  position  of  ordinary  contractoi  s  ;  and  the 
defendants  say,  that  they,  the  defendants,  were  at  the  time 
of  the  contract,  and  have  ever  since  continued,  unable  to 
raise  the  said  sum  of  =£30,000,  the  said  last  mention-d  sum 
including  the  whole  of  the  money  to  h^  ve  been  paid  to  the 
plaintiffs  for  all  their  claims  for  work,  materials,  and  all 
other  matters  and  things  whatsoever  under  the  contract, 
and  including  also  the  whole  of  the  money  to  have  been 
laid  out  by  the  defendants  in  furnishing  and  equipping  the 
said  railway  with  rolling  stock  and  all  other  materials 
necessary  for  the  due  and  full  use  and  working  of  the  said 
line ;  and  that  the  lease  so  made  to  «:he  plaintiffs  was  for  the 
express  purpose  of  the  plaintiffs  working  the  said  road,  and 
raising  by  the  net  earnings  of  the  use  and  working  thereof 
sufficient  moneys  wherewith  the  defendants  might  pay  the 
plaintiffs  for  their  work  they  had  so  contracted  to  do  in  the 
construction  of  the  railway  and  works  aforesaid  ;  and  that 
the  plaintiffs,  after  the  making  of  the  contract,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  June, 
1858,  and  from  thence  continually  to  and  until  the  com- 
mencement of  this  suit,  and  although  they  had  the  use  of 
the  road  and  rolling  stock  of  the  defendants  free  of  charge, 
neglected  and  refused  to  work  the  said  road  to  the  best 
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advantage,  wherewith  and  whereby  they  could  and  might, 
after  deducting  the  expenses  of  working  the  road,  have 
expended  the  surplus  net  earnings  thereof  upon  the  ballast- 
ing and  completion  of  the  said  road,  and  then  also  abandoned 
the  working  of  the  said  road  under  the  said  lease,  whereby 
the  plaintiffs  forfeited  and  abandoned  the  said  contract,  and 
the  defendants  afterwards  and  in  consequence  thereof 
hindered  and  prevented  the  plaintiffs  from  further  proceed- 
ing with  the  said  works  in  the  declaration  mentioned,  as 
they  the  defendants  lawfully  might  for  the  cause  aforesaid. 

Adam  Wilson,  Q.  C,  for  the  demurrer. 

Cameron,  Q.  C,  and  Q-alt^  contra. 

Robinson,  C  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment on  tleir  demurrer  to  the  defendants'  second  plea. 
The  agreement  respecting  the  working  of  the  road  by  the 
plaintiffs  was  not  in  the  nature  of  a  condition  precedent,  in 
relation  to  the  contract  for  doing  the  work,  so  that  the 
plaintiffs  by  failing  to  w^ork  the  road  could  lose  their  remedy 
upon  the  contract  by  which  they  were  employed  to  do  the 
unfinished  work  upon  the  road. 

We  do  not  concur  in  what  is  assumed  by  the  plaintifi*s, 
that  either  party  was  at  liberty  to  withdraw  at  their  plea- 
sure from  the  arrangement  for  working  the  road ;  but,  on 
the  other  hand,  the  fact  that  the  plaintiffs  did  withdraw 
from  it,  or  refuse  or  neglect  to  go  on  with  it,  does  not 
disable  them  from  suing  the  defendants  for  refusing  to  let 
them  go  on  with  the  construction  of  the  road  under  the 
contract  for  that  purpose.  The  two  things  had  no  such 
intimate  connexion  with  each  other  by  the  language  of  the 
agreement. 

It  is  possible  that  the  defendants  may  have  reckoned  upon 
receiving  such  profits  upon  the  working  of  the  road  as  would 
give  them  the  means  of  meeting  the  monthly  estimates  of  the 
work  to  be  done  by  the  plaintiffs ;  but  if  they  did  so  reckon, 
all  that  can  be  said  is  that  the  result  has  shewn  their  calcu- 
lation to  have  been  imprudent.  They  ventured  to  engage 
absolutely  to  pay  for  the  work  as  fast  as  the  plaintiffs 
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should  perform  it,  month  by  month,  upon  the  engineer's 
estimate. 

The  plaintiffs  were  at  liberty  to  go  on  with  the  work  as 
fast  as  they  pleased,  and  were  bound  to  have  it  done  on  the 
1st  of  January,  1859,  about  a  year  after  the  contract  was 
entered  into,  and  it  can  hardly  be  supposed  that  either 
^party  anticipated  that  the  net  profits  on  working  the 
portion  of  the  road  to  be  leased  would  enable  the  defen- 
dants to  pay  for  the  work,  especially  as  the  £30,000  was 
to  be  expended  on  the  road  before  any  rent  could  com- 
mence. The  two  agreements  were  clearly  independent. 
If  the  plaintiffs  failed  in  regard  to  their  agreement  to  work 
the  road,  the  defendants  have  such  remedy  as  the  agreement 
will  give  them ;  but  that  is  a  matter  separate  from  the  plain- 
tiffs' claim  under  the  agreement  upon  which  they  are  suing, 
though  both  stipulations  happen  to  be  contained  in  one 
instrument. 

Judgment  for  the  plaintiffs  on  demurrer. 


CuLLODEN  V.  McDowell. 

Executions  from  a  division  court  do  not  bind  the  property  before  they  are 
placed  in  the  bailiff's  hands  ;  and,  qucere,  whether  before  an  actual  seizure. 

A  chattel  mortgage,  executed  before  the  20  Vic,  ch.  3,  does  not  require 
re-filing. 

Appeal  from  the  county  court  of  the  county  of  Halton. 
This  was  an  action  for  the  conversion  of  the  plaintiff's  goods. 

The  jury  found  for  defendant,  and  a  new  trial  having 
been  refused,  the  plaintiff  appealed. 

The  facts  of  the  case,  so  far  as  they  are  essential  to  the 
understanding  of  the  points  decided,  are  sufficiently  stated 
in  the  judgment. 

D.  B.  Bead,  for  the  appeal. 

Morphy,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  regret  to  find  ourselves  bound,  as  we  think  we  are,  to 
grant  a  new  trial  in  this  case,  for  the  value  of  the  property 
in  litigation  is  small ;  and  if  the  question  of  granting  a  new 
trial  had  turned  in  the  court  below  upon  the  judge's  opinion 
of  weight  of  evidence  when  there  was  conflicting  testimony, 
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it  is  not  likely  that  we  should  have  overruled  his  decision. 
But  unfortunately  it  appears,  upon  a  comparison  of  the 
judgment  given  below  with  the  evidence,  that  the  judgment 
was  founded  upon  a  misconception  of  the  facts  in  two  essen- 
tial particulars.  The  learned  judge  first  assumed  that  it 
had  been  proved  that  the  execution  from  the  division  court 
came  to  the  bailiif  before  the  a^ssignment  had  been  made 
under  which  the  plaintiff  claims.  I  did  not  notice  the  dis- 
crepancy between  the  judgment  given  below  and  the  evi- 
dence in  this  respect,  till  one  of  my  brother  judges  pointed 
it  out  to  me. 

According  to  the  bailiif 's  evidence,  he  did  not  receive  the 
executions  till  the  2nd  of  March,  but  the  mortgage  under 
which  the  plaintiff  claims  was  made  on  the  2nd  of  February. 
The  writ  indeed  had  issued  m  January,  but  that  did  not 
signify.  It  could  not  bind  the  property  before  it  came  to 
the  bailiff's  hands,  if  indeed  it  could  before  an  actual  seizure 
was  made  under  it,  for  it  is  not  to  be  assumed  that  an  exe- 
cution from  an  inferior  court  binds  from  the  time  of  its 
delivery  to  the  bailiff. 

Then,  again,  the  judge  seems  to  have  thought  that  the 
plaintiff  had  lost  the  benefit  of  the  mortgage  by  not  re-filing 
it  within  thirty  days  next  before  the  end  of  a  year  from  the 
first  filing.  Now  the  8th  section  of  the  act  20  Yic,  ch.  3, 
does  not  apply  to  mortgages  executed  before  that  act  (a), 
and  the  14th  clause  repeals  the  former  acts,  and  it  seems 
doubtful  whether  it  allows  of  any  thing  further  being  done 
under  them. 

We  are  of  opinion  that  the  judgment  given  below  should 
be  reversed,  and  a  new  trial  granted,  without  costs. 

Appeal  allowed. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar :  Robert  O'IIara,  Charles  Patrick  McGivern, 
Francis  McKelcan,  David  Tisdale,  Walter  Ross  Mac- 
DONALD,  James  Dunn,  Henry  Dunbar  Reynolds,  Mar- 
cellus  Crombie,  Richard  Barrett  Bernard. 


(a)  Tlie  mortgage  in  this  case  was  dated  2nd  of  February,  1857. 


[361] 


HILARY  TERM,  22  VICTORIA,  1859. 


Present  : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"        Robert  Easton  Burns,  J. 


Sterling  v.  McEwan. 

Assignment  of  debt — Attachment — Right  of  action  by  assignee. 

K.  owned  a  propeller  which  had  been  employed  by  government,  for  whom 
S.  was  acting  as  agent.  He  sold  her  to  the  plaintiff,  and  addressed  the 
following  letter  to  S.  : 

*'  Dear  Sir, — As  owner  of  the  Pro,  '  S.  C.  Ives,'  now  employed  by 
you  on  account  of  the  Canadian  government  in  conveying  materials  to 
Point  au  Pele  light  house,  I  beg  to  inform  you  that  I  have  this  day 
conveyed  to  E.  J.  Sterling,  Esq.,  of  Cleveland,  all  my  right  to  the 
payment  of  moneys  for  services  performed  by  said  boat  under  our 
contract.    You  will  therei'ore  after  presentation  of  this,  account  to  him 
or  his  agent  for  such  sums  as  said  boat  may  be  entitled  to  on  account 
of  work  performed  under  our  contract." 
At  the  foot  of  this  was  an  order,  signed  by  the  plaintiff,  to  pay  the  money 
to  the  captain  of  the  vessel. 
This  money  was  afterwards  seized  by  the  sheriff  under  an  attachment 
against  K.,  which  was  subsequently  set  aside.    Whether  it  was  so  seized 
in  the  hands  of  S.  or  of  the  captain  of  the  vessel  did  not  appear. 
Held,  {McLean,  J.,  dissenting,)  that  the  plaintiff  might  maintain  an  action 
against  the  sheriff  for  the  money  in  his  own  name. 

This  was  an  action  against  the  defendant  for  money  had 
and  received. 

Plea. — Never  indebted. 

The  facts,  as  they  appeared  at  the  trial,  at  Sandwich, 
before  Burns.)  J.,  were  these  : 

The  defendant  was  sheriff  of  Essex,  and  on  the  24th  of 
November,  1857,  a  sum  of  $600  came  into  his  hands  from 
one  of  his  bailiffs,  as  seized  and  obtained  upon  a  writ  of 
attachment  issued  against  all  the  estate  real  and  personal 
of  one  John  Kynock.  A  vessel  had  also  been  seized  as 
belonging  to  Kynock,  and  this  money  was  due  to  the  vessel 
on  account  of  her  earnings  from  a  Mr.  Scott,  employed  by 
the  government  in  the  erection  of  Point  au  Pele  light  house 
on  lake  Erie.  Whether  this  money  had  been  paid  over  by 
46  vol.  XVII. 
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Mr.  Scott  direct  to  the  bailiff  as  upon  the  attachment,  or 
whether  Mr.  Scott  had  paid  it  over  to  the  captain  of  the 
vessel,  and  the  bailiff  had  seized  it  in  his  hands,  did  not 
appear.  The  attachment  was  afterwards,  on  the  2nd  of 
January,  1858,  set  aside,  whether  upon  the  ground  that 
Kynock  was  not  a  resident  of  this  country,  or  for  what  cause, 
did  not  appear.  The  vessel  was  restored,  or  rather  posses- 
sion of  her  by  the  sheriff  abandoned.  The  money  still 
remained  in  the  hands  of  the  sheriff,  and  he  declined  giving 
it  up,  at  the  instigation  of  some  of  the  creditors  of  Kynock, 
who  indemnified  him  for  resisting  a  suit  in  the  name  of  this 
plaintiff.  A  bill  of  sale  of  the  schooner  or  vessel  was 
proved,  made  on  the  1st  of  September,  1857,  from  Kynock 
to  the  plaintiff.  She  appeared  to  have  been  an  American 
vessel,  and  the  plaintiff  was  described  as  of  Cleveland,  in 
Ohio,  and  Kynock  as  of  Buffalo,  in  the  state  of  New  York. 

To  entitle  the  plaintiff  to  be  treated  as  the  owner  of  the 
money  in  question  a  letter  was  put  in,  signed  by  Kynock, 
and  addressed  to  Mr.  Scott.  Scott  had  possession  of  this 
letter,  and  gave  it  to  the  plaintiff's  solicitor  for  the  purpose 
of  this  suit.    The  letter  was  as  follows  : 

"  Buffalo,  August  20,  1857, 

"  Capt.  Scott, 

"  Dear  Sir, — As  owner  of  the  Pro.  '  S.  C.  Ives,'  now  em- 
ployed by  you  on  account  of  the  Canadian  government  in 
carrying  materials  to  Point  au  Pele  light  house,  I  beg  to 
inform  you  that  I  have  this  day  conveyed  to  E.  J.  Sterling, 
Esq.,  of  Cleveland,  all  my  right  to  the  payment  of  moneys 
for  services  performed  by  said  boat  under  our  contract. 
You  will  therefore,  after  presentation  of  this,  account  to  him 
or  to  his  agent  for  such  sums  as  said  boat  may  be  entitled 
to  on  account  of  work  performed  under  our  contract. 

Yours  respectfully, 
(Signed),         John  Kynock." 

Underneath  was  an  order  signed  by  Sterling,  to  pay  the 
money  to  one  Humphries,  the  captain  of  the  vessel. 

The  defendant  contended  there  was  no  sufiicient  transfer 
of  the  money  to  the  plaintiff  to  enable  him  to  sue  for  it,  and 
that  no  one  could  claim  it  at  the  hands  of  the  sheriff  but 
Kynock,  or  at  least  it  must  be  done  in  Kynock's  name. 
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A  verdict  was  taken  for  the  plaintiff,  subject  to  tlie  opi- 
nion of  the  court. 

(7.  Robinson  for  the  plaintiff. 

Prince,  for  the  defendant,  cited  Story  on  Contracts  I., 
443,  note  1. 

Robinson,  C.  J. — I  should  infer  from  Kynock's  letter  to 
Scott  being  in  Scott's  possession,  and  produced  by  him  with 
an  order  at  the  foot  of  it  signed  by  Sterling,  to  give  the 
money  to  Humphries,  the  captain  of  the  vessel,  that  it  was 
from  Humphries  probably,  and  not  from  Scott,  that  the 
money  was  obtained  by  the  sheriff  or  his  officer  under  the 
attachment.    How  that  was  did  not  appear  upon  the  trial. 

If  Scott  had  paid  over  the  money  to  Humphries  upon 
Sterling's  order,  which  had  been  given  to  him,  that  would 
have  shewn  very  clearly  that  Scott  had  accepted  the  order, 
and  appropriated  the  money  to  Sterling  out  of  the  public 
moneys  placed  in  Scott's  hands  to  defray  the  cost  of  erecting 
the  light  house.  But  whether  Scott  had  accepted  the  order 
or  not,  though  it  might  have  been  material  if  an  action  of 
this  kind  had  been  brought  by  Sterling  against  Scott,  is 
not  a  question  that  arises  in  this  action,  for  assuming  that 
the  sheriff,  hearing  that  Scott  held  certain  money  for 
Kynock  in  his  hands,  Avent  to  him  with  the  attachment, 
and  applied  for  the  money,  we  must  conclude  that  Scott 
found  and  admitted  that  he  had  in  his  hands  a  certain  sum 
which  Kynock  had  a  right  to  claim  from  him,  and  therefore 
paid  it  over  to  the  sheriff,  notwithstanding  he  held  in  his 
hands  a  letter  from  Kynock,  informing  him  that  the  money 
belonged  to  Sterling,  xo  whom  Kynock  desired  that  it  should 
be  paid  over. 

The  sheriff,  whatever  may  have  been  told  him  by  Scott, 
held  the  money,  thus  obtained  upon  an  attachment  against 
the  goods,  &c.,  of  Kynock,  and  that  attachment  being  after- 
wards set  aside,  he  is  sued  by  Sterling  in  this  action  for  the 
money.  Kynock  is  not  claiming  it,  and  I  think  there  is  no 
difference  between  this  case  and  what  would  have  been  the 
case  if  the  sheriff  had  attached  some  chattel  in  Scott's 
hands,  assuming  it  to  belong  to  Kynock,  and  if,  the  attach- 
ment being  afterwards  get  aside,  a  claim  had  been  mad© 
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upon  him  by  a  person  who  contended  that  the  chattel 
belonged  to  him,  and  was  not  in  fact  the  property  of 
Kynock  when  it  was  attached. 

The  question  is  not  merely  whether  the  sheriff  would  not 
be  safe  in  disregarding  the  claim  of  such  third  party,  and  in 
returning  the  money  that  had  been  attached  to  Scott,  from 
whom  he  received  it,  or  in  handing  it  over  to  Kynock  ;  but 
whether,  if  it  can  be  proved  that  the  chattel  or  money  which 
he  had  taken  was  in  fact  the  property  of  the  party  claiming 
it  as  his,  he  would  not  be  safe  in  handing  it  over  to  the  true 
owner ;  and  whether,  if  he  refused  to  do  it,  he  would  not  be 
liable  to  such  true  owner. 

'  This  is  not  the  common  case  of  a  man  giving  an  order 
upon  his  agent,  or  other  person,  in  favour  of  some  third 
party.  If  it  were,  no  action  would  lie  in  favour  of  such 
party  against  the  person  on  whom  the  order  was  drawn, 
until  he  had  accepted  the  order.  So  if,  instead  of  being  a 
draft  or  bill,  it  was  the  case  of  a  letter  written,  authorising 
or  directing  the  person  to  whom  it  was  addressed  to  make 
a  payment  to  the  person  presenting  it,  until  the  person  to 
whom  the  letter  was  written  had  assented  to  make  the  pay- 
ment he  could  not  be  held  liable  in  an  action  for  money 
had  and  received  as  for  so  much  money  held  by  him  to  the 
use  of  the  person  to  whom  he  had  been  desired  to  pay  it. 

This  is  no  case  of  that  kind,  nor  is  it,  as  it  seems  to  me, 
an  assignment  of  a  chose  in  action.  The  letter  written  by 
Kynock  proves  that  he  had  sold  to  Sterling  not  only  the 
vessel  but  what  money  she  had  earned  in  transporting  stone 
for  the  light  house  :  that,  in  other  words,  the  money  which 
Scott  had  held  in  his  hands  for  Kynock  had  become  Ster- 
ling's money  by  an  arrangement  made  between  him  and 
Sterling,  and  so  that  Scott  was  to  pay  it  to  Sterling,  and 
not  reserve  it  for  Kynock.  He  informs  Scott  by  his  letter 
that  he  had  made  over  the  money  to  Sterling,  and  that  it 
was  his.  If  the  jury  were  satisfied,  upon  production  and 
proof  of  Kynock's  letter,  that  the  fact  was  so,  I  do  not  see 
what  right  any  third  party  can  have  to  suggest  a  doubt,  or 
interpose  a  difficulty,  in  order  to  prevent  the  money  going 
into  Sterling's  hands. 

For  all  that  appears,  Kynock  had  a  perfect  right  to  assign 
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the  money  in  Scott's  hands  to  Sterling,  as  he  said  he  did ; 
and  Scott  is  making  no  objection  on  any  ground.  By  part- 
ing with  the  money  he  shewed  that  he  made  no  claim  to  it ; 
and  the  question  is  thus  reduced  to  this,  does  the  money 
belong  to  Kynock  (who  does  not  claim  it),  or  to  Sterling,  to 
whom  Kynock  has  declared  in  writing  he  had  transferred  it? 
Could  Kynock  support  an  action  for  it  against  Sterling,  or 
against  Scott,  or  the  sheriff,  in  the  face  of  his  own  declara- 
tion that  the  money  was  no  longer  his,  but  belonged  to 
Sterling  ?  I  think  it  is  clear  he  could  not,  for  it  is  a  rea- 
sonable inference  from  Kynock's  letter  that  he  had  in  a 
transaction  of  business,  for  a  valuable  consideration,  trans- 
ferred to  the  plaintiff  along  with  the  vessel  the  money  which 
she  had  earned,  and  which  was  lying  in  Scott's  hands  for 
him.  The  direction  from  Kynock  to  Scott  to  pay  over  to 
Sterling  whatever  money  he  held  in  his  hands,  being  the 
earnings  of  the  boat,  was  not  like  a  common  order,  for  it 
was  accompanied  with  a  written  declaration  that  in  conse- 
quence of  arrangements  that  had  taken  place  it  belonged  to 
Sterling  ;  and  when  once  Scott  had  set  apart  the  money 
which  he  held  for  Kynock.  as  he  did  by  placing  it  in  the 
sheriff's  hands  as  the  money  that  had  accrued  from  the 
earnings  of  the  boat,  I  think  Sterling  could  make  good  his 
claim  to  it  in  a  court  of  law  as  well  as  he  could  to  any  article 
of  furniture  that  had  belonged  to  the  vessel,  and  which 
Kynock  had  left  in  Scott's  hands,  and  had  afterwards  trans- 
ferred with  the  vessel  to  Sterling.  Otherwise  this  would  be 
the  absurd  state  of  things.  The  money  is  in  the  sheriff's 
hands,  who  had  never  any  further  claim  to  meddle  with  it 
than  that  he  had  seized  it  under  an  attachment,  which  has 
been  since  set  aside.  Scott  pretends  no  claim  to  the  money, 
and  has  shewn  that  clearly  enough  by  his  conduct  in  handing 
it  over  to  the  sheriff,  and  Kynock  has  It  ft  the  country,  and 
if  he  wwe  here  he  could  not  sue  for  it,  in  the  face  of  his 
own  written  declaration  that  it  belongs  to  Sterling. 

1  refer  to  Israel  v.  Douglas  (1  H.  Bl.  239)  as  in  support 
of  this  action. 

In  my  opinion  the  verdict  for  the  plaintiff  sliould  not  be 
set  aside,  and  the  rule  should  be  discharged. 
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McLean,  J. — This  action  was  tried  before  Mr.  Justice 
Burns,  at  the  last  assizes  at  Sandwich,  and  a  verdict  was 
taken  for  the  plaintiff,  and  £157  10s.  damages,  subject  to 
the  opinion  of  the  court.  By  the  plaintiff's  particulars, 
attached  to  the  record,  it  appears  the  action  is  brought  to 
recover  a  sum  of  ^£150,  and  interest,  being  a  sum  of  money 
belonging  to  the  plaintiff  received  by  the  defendant  from 

one  William  Scott,  or  from  one    Humphries,  in  the 

latter  part  of  the  year  1857.  It  appeared  in  evidence  that 
one  John  Kynock  was  the  owner  of  three-fourth  parts  of  a 
steam  propeller  tug,  called  the  "  S.  C.  Ives,"  which  vessel 
was  engaged  in  the  service  of  the  government  in  carrying 
materials  for  the  erection  of  the  Pointe  au  Pele  light  house, 
under  the  direction  of  a  Mr.  Scott  as  engineer.  The  pro- 
peller was  under  the  command  of  a  person  of  the  name  of 
Humphries  as  master.  On  the  20th  of  August,  1857, 
Kynock  wrote  to  Mr.  Scott,  the  engineer,  addressing  him 
as  Captain  Scott,  stating  that  as  owner  of  the  propeller 

S.  C.  Ives,"  then  employed  by  Scott  on  account  of  the 
Canadian  government  in  carrying  materials  to  Pointe  au 
Pele  light  house,  he  had  that  day  conveyed  to  E.  J.  Sterling 
of  Cleveland  ail  Ms  right  to  the  payment  of  moneys  for 
services  performed  by  said  boat  under  their  contract,  and 
desiring  Scott,  after  presentation  of  that  letter,  to  account 
to  him  or  his  agent  for  such  sums  as  the  boat  might  be 
entitled  to  on  account  of  work  performed  under  their  con- 
tract ;  and  under  that  letter  was  an  order  to  pay  any  and 
all  funds  due  for  services  of  propeller  "  S.  C.  Ives"  to 
Captain  Humphries,  signed  E.  J.  Sterling,  and  dated  Maiden, 
August  22nd,  1857.  When  that  authority  to  pay  over  the 
money  earned  by  the  propeller  was  received  by  Mr.  Scott, 
or  whether  Humphries  ever  presented  it  or  called  for  the 
amount,  or  whether  any  account  was  rendered  to  Mr.  Scott 
before  the  money  vfas  attached,  does  not  appear.  All  that 
is  known  is,  that  the  letter  of  Kynock,  announcing  the 
assignment  to  the  plaintiff  of  the  earnings  of  the  propeller, 
and  the  plaintiff's  authority  to  Scott  to  pay  the  amount,  what- 
ever it  might  be,  to  Humphries,  were  produced  at  the  trial, 
and  were  said  to  have  been  furnished  by  Mr.  Scott  to  the 
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plaintiff's  attorney.  An  assignment  was  also  produced  at 
the  trial,  bearing  date  on  the  1st  of  September,  1857,  exe- 
cuted by  Kynock  to  the  plaintiff  for  three-fourth  parts 
undivided  of  the  propeller  "  S.  C.  Ives."  Upon  this  evi- 
dence the  plaintiff  claimed  a  verdict  for  $600,  the  amount 
received  by  defendant  under  an  attachment  against  Kynock 
at  the  suit  of  Thomas  Salmoni,  which  attachment  was  set 
aside  by  an  order  of  Mr.  Justice  Hagarty,  in  Chambers, 
with  costs,  on  the  4th  of  January,  1858,  but  restricting 
Kynock  from  bringing  any  action,  from  which  it  may  be 
inferred  that  it  was  set  aside  for  some  irregularity. 

On  this  evidence  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  and  the  plaintiff  now 
contends  that  he  is  entitled  to  the  judgment  of  the  court  in 
his  favour,  but  I  am  as  yet  unable  to  perceive  that  the 
money  has  in  fact  become  the  plaintiff's.  If  any  particu- 
lar chattel  had  been  assigned  as  the  propeller  was,  it  would 
undoubtedly  pass  to  the  plaintiff,  and  no  subsequent  attach- 
ment could  affect  it ;  but  money  not  set  apart  in  any  way, 
or  specifically  recognised  to  belong  to  Kynock,  could  not 
pass-  until  Mr.  Scott  had  accepted  the  order  for  payment. 
Until  that  order  w^as  presented  and  accepted  the  money 
in  Scott's  hands  continued  to  belong  to  Kynock,  and  he 
could  control  it,  and  direct  it  to  be  paid  to  any  one  else. 
Without  some  evidence  to  shew  that  the  order  of  Kynock 
was  presented  to  Scott  before  the  money  was  attached  in  his 
hands,  or  paid  over  to  defendant,  I  cannot  see  how  the 
plaintiff  can  be  entitled  to  sue  as  for  money  received  by 
defendant  to  his  use.  From  the  fact  of  the  letter  of 
Kynock  being  handed  over  by  Mr.  Scott  to  the  plaintiff's 
attorney  before  the  trial,  a  strong  presumption  arises  that 
Mr.  Scott's  testimony  could  easily  have  been  procured  if  it 
could  have  been  of  any  service  to  the  plaintiff ;  and  from 
his  not  having  been  produced  as  a  witness,  and  his  having 
paid  over  the  money  on  the  attachment  to  the  defendant, 
the  further  presumption  arises  that  he  could  not  have  ac- 
cepted the  defendant's  order,  or  acted  in  any  way  upon  it 
before  the  money  was  so  paid.  If  it  had  been  paid  to 
Humphries  it  could  not  have  come  into  the  defendant's 
hands,  because  in  such  case  it  would  have  been  received  as 
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the  money  of  the  plaintiff,  and  it  is  not  probable  that  it 
would  be  given  up  on  an  attachment  against  Kynock.  It 
is,  I  think,  obvious  that  Mr.  Scott  must  have  considered  the 
money  to  be  Kynock's,  when  he  paid  it  over  as  belonging 
to  him.  If  so  paid  over,  and  there  is  nothing  to  shew  the 
contrary,  before  Kjmock's  letter  was  received  by  Mr.  Scott, 
then  the  mere  possession  of  an  order  on  Scott  for  the  amount 
could  not  transfer  the  money  or  enable  the  plaintiff  to  sue 
defendant  for  it  as  money  received  to  his  use.  The  evidence 
is  too  imperfect  to  establish  a  right  in  the  plaintiff ;  but 
perhaps  on  another  trial  he  may  be  able  to  shew  more 
conclusively  that  he  was  entitled  to  the  money  at  the  time 
it  was  paid  over.  I  have  no  objection  to  grant  a  new  trial, 
with  costs  to  abide  the  event,  or  on  payment  of  costs  ;  but 
on  the  testimony  given  on  the  last  trial  I  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover. 

Burns,  J. — The  first  question  is,  what  were  the  plaintiff's 
rights  with  respect  to  the  money  before  it  was  paid  over  to 
the  defendant's  bailiff,  and  while  it  yet  remained  in  Scott's 
hands.  The  letter  from  Kynock  to  the  plaintiff  is  a  com- 
plete transfer  of  the  amount  of  the  then  earnings  of  the 
vessel.  If  it  had  been  earnings  to  become  due,  according 
to  the  case  of  Leslie  v.  Guthrie  (1  Bing.  N.  G.  69T),  a 
transfer  would  have  been  good,  and  would  be  enforceable 
in  equity.  At  law  the  plaintiff  could  not  in  his  own  name 
have  sued  Scott  for  want  of  his  assent  to  the  transfer,  but 
in  equity  the  plaintiff  could  have  sued  him  for  an  account, 
and  for  payment  of  the  amount  due ;  the  rule  in  equity 
being  that  the  assent  of  the  debtor  is  not  -required,  as  it  is 
at  law,  in  order  to  make  the  transfer  of  the  debt  perfect. 
Scott  had  possession  of  the  letter  of  assignment  of  the  debt 
when  the  defendant  came  with  the  attachment,  and  he  ad- 
mitted that  $600  was  due  on  the  contract  he  had  charter- 
ing the  vessel,  but  as  the  attachment  came  he  paid  the 
money  to  the  sheriff,  who  took  it  no  doubt  as  Kynock's 
money.  Scott  is  discharged  by  his  payment  of  the  money. 
He  has  by  the  payment  admitted  his  liability  to  account, 
and  has  discharged  the  demand.  According  to  the  case 
already  cited  the  attachment  could  not  have  held  the  money 
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from  the  assignee,  and  the  assignment  would  have  been  a 
good  answer  for  Scott  to  have  made  to  any  demand  upon 
him  under  the  attachment,  to  have  shewn  that  the  debt  had 
already  been  assigned.  However,  he  did  not  resist ;  but 
admitting  there  was  so  much  due  paid  it,  and,  as  I  suppose, 
leaving  it  to  other  parties  to  litigate  to  whom  it  belonged. 
When  he  paid  it  to  the  sheriff,  it  could  not  have  been  paid 
as  Kynock's  money,  for  it  had  then  been  assigned  to  the 
plaintiff,  and  in  equity  was  his  money.  The  sheriff  no 
doubt  took  it  as  Kynock's  money,  but  in  equity  it  was  not 
Kynock's  money.  The  attachment  afterwards  was  got  rid 
of,  so  that  any  legal  claim  by  any  other  person  than 
Kynock  or  the  plaintiff  is  at  an  end.  I  see  no  reason 
whatever  for  supposing  that  Scott  can  sue  the  sheriff  to 
recover  the  money  back.  Kynock  has  parted  with  all 
claim  in  equity  to  it,  and  I  see  no  reason  why  the  plaintiff 
must  resort  to  an  action  in  Kynock's  name  to  recover  it, 
treating  the  letter  of  assignment  as  a  power  of  attorney 
only  for  that  purpose.  I  think  the  payment  by  Scott,  no 
matter  to  whom  he  gavo  the  money,  was  an  acknowledgment 
of  so  much  due  from  him,  and  it  then  became  the  plaintiff's 
money  both  legally  and  equitably  when  the  attachment  was 
removed.  Equitably  it  always  was  his,  and  I  think  it 
became  legally  so  as  soon  as  Scott  set  it  apart  by  paying 
the  money  as  the  amount  due  on  Kynock's  contract. 

Judgment  for  plaintiff — McLean^  J.,  dissenting,  {a) 


Daniel  v.  Fitzell  et  al. 

Atiachment — Absconding  debtors — Service  out  of  the  Jurisdiction — Priority, 
A.  having  a  claim  against  an  absconding  debtor,  sued  out  a  writ  of  sum= 
mons  against  him  a?  residing  out  of  the  jurisdiction,  served  the  writ  on 
him  in  the  state  of  New  York  on  the  same  day  that  an  attachment  issued 
against  him  here,  and  obtained  judgment  and  execution  before  the  first 
attaching  creditor. 

Held,  that  to  entitle  him  to  priority  he  must  also  shew  that  his  writ  was 
served  before  the  attachment  issued,  and  no  evidence  being  given  to  shew 
at  what  time  of  the  day  either  event  took  place,  that  the  attaching  credi- 
tor's claim  must  prevail. 

Qucere,  whether  a  service  out  of  the  jurisdiction  would  be  sufficient,  even 
if  made  before  the  attachment  issued. 

C  Robinson,  obtained  a  rule  upon  William  Glass  to  shew 


(a)  This  case  has  since  been  carried  into  the  Court  of  Appeal,  where  it 
has  been  argued  and  stands  for  judgment, 
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cause  why  the  final  judgment  signed  in  a  cause  of  the  said 
William  Glass  against  these  defendants,  Fitzell  and  Lister, 
and  the  fi.  fa.  issued  thereon,  and  all  proceedings  under  it, 
should  not  be  set  aside ;  or  why  the  claim  of  the  said  Glass 
under  the  fi.fa.  should  not  be  postponed  to  the  claims  of  the 
plaintiff  Daniel,  and  the  other  attaching  creditors  of  these 
defendants,  absconding  debtors  ;  or  why  the  money  levied 
under  the  fi.  fa.  should  not  be  retained  by  the  coroners  to 
whom  the  writ  was  directed,  and  distributed  rateably  among 
the  creditors  of  these  defendants;  or  why  the  said  money, 
if  paid  over  to  Glass,  who  is  sheriff  of  the  county  of  Middle- 
sex, should  not  be  retained,  and  hereafter  so  distributed  by 
him  as  such  sheriff — on  the  ground  that  the  process  in  the 
suit  of  Glass  against  these  defendants  was  not  served  or 
executed  before  the  suing  out  a  writ  of  attachment  in  this 
cause  against  the  defendants  ;  or  on  the  ground  that  the 
said  action  was  brought  by  Glass  in  collusion  with  the  said 
absconding  debtors. 

William  Glass,  on  the  third  of  July,  1858,  sued  out  a  sum- 
mons against  these  defendants  as  British  subjects  residing 
out  of  the  jurisdiction  of  this  court,  to  recover  $1,600,  and 
interest,  upon  a  promissory  note  made  by  Fitzell  and 
indorsed  by  Lister,  and  afterwards  indorsed  by  Glass,  and 
which  ho  was  obliged  to  take  up. 

On  the  6th  of  July,  1858,  (it  was  not  stated  at  or  about 
what  time  of  that  day,)  the  plaintiff 's  attorney  in  that  suit 
served  a  copy  of  the  summons  on  each  of  the  defendants  in 
the  state  of  New  York. 

After  the  issuing  of  the  summons  a  number  of  attach- 
ments were  issued  against  these  defendants  as  absconding 
debtors,  the  first  of  which  was  issued  on  the  6th  of  July, 
the  same  day  that  the  summons  in  Glass's  suit  was  served, 
according  to  the  affidavit  of  the  plaintiff's  attorney ;  but 
whether  before  or  after  such  summons  was  served  had  not 
been  ascertained,  because  it  was  not  known  at  what  hour  of 
the  6th  of  July  the  said  summons  was  served  in  the  state  of 
New  York. 

On  the  13th  of  October  the  defendants  caused  an  appear- 
ance to  be  entered  for  them  in  Glass's  suit  by  an  attorney. 
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On  the  14th  of  October,  a  declaration  was  served  in  that 
suit,  and  on  the  26th  of  October  judgment  was  signed  for 
want  of  a  plea,  and  nfi.fa.  issued  to  the  coroner,  Glass 
being  sheriff  of  the  county  of  Middlesex,  and  it  was  placed 
in  his  hands. 

The  plaintiff's  attorney,  Mr.  Flock,  made  an  affidavit  that 
Glass's  action  was  not  brought  in  collusion  with  the  defend- 
ants, or  for  the  purpose  of  defeating  their  other  creditors. 

The  defendants'  attorney,  Mr.  Horton,  who  had  appeared 
for  them,  had  also  filed  a  plea  to  the  declaration,  but  after- 
wards on  the  same  day  withdrew  it,  on  receiving  from  Mr. 
Flock,  the  plaintiff's  attorney,  an  order  in  writing,  signed  by 
Fitzell,  one  of  the  defendants,  directing  him  to  make  no 
defence,  but  to  allow  judgment  to  go  by  default,  which  was 
accordingly  entered  on  the  26th  of  October,  for  $1,639.12, 
besides  costs. 

It  was  sworn  that  after  the  declaration  was .  served  upon 
the  plaintiff's  attorney  he  went  immediately  to  the  United 
States,  and  obtained  and  brought  back  the  written  order 
from  the  defendant  Fitzell  to  make  no  defence. 

Glass,  the  plaintiff,  swore  positively  that  the  debt  for 
which  he  obtained  judgment  was  justly  due  to  him,  and 
that  his  action  was  not  brought  by  him  in  collusion  with 
the  defendants  or  either  of  them,  nor  for  any  fraudulent 
purpose  whatsoever,  but  merely  with  the  desire  to  collect 
the  debt  due  to  him.  He  swore  that  he  was  an  accommo- 
dation indorser,  but  not  that  he  paid  the  money. 

Mr.  Flock,  the  plaintiff's  attorney,  in  a  second  affidavit, 
swore  that  he  did,  on  the  6th  of  July,  personally  serve 
each  of  the  defendants  with  a  true  copy  of  the  process  in 
Glass's  case,  but  he  did  not  state  at  what  time  on  that  day 
he  made  such  services.  He  also  denied  collusion  with  the 
defendants,  and  he  swore  that  judgment  was  entered,  and 
execution  placed  in  the  hands  of  one  of  the  coroners,  before 
judgment  was  entered  in  any  of  the  suits  commenced  by 
attachment. 

In  Glass's  suit  no  proof  was  given  upon  a  trial  of  the 
debt,  as  is  required  in  cases  against  absconding  debtors, 
it  being  assumed  to  be  unnecessary,  as  the  defendants  were 
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personally  served,  thougli  out  of  the  province,  and  after 
they  had  absconded. 

In  this  suit,  of  James  Daniel  against  Fitzell  and  Lister, 
commenced  by  attachment,  judgment  was  entered  on  the 
2nd  of  February,  1859,  and  execution  placed  the  next  day 
in  the  sheriff's  hands. 

It  was  sworn  that  Fitzell,  a  few  days  before  he  absconded, 
went  to  Toronto,  where  he  remained  concealed  till  he  had 
executed  an  assignment  of  his  effects  to  trustees,  which  he 
did  on  the  29th  of  June,  1858,  and  immediately  after 
absconded  from  the  province.  The  attachment  against  his 
goods,  which  issued  at  the  suit  of  the  plaintiff,  James 
Daniel,  was  taken  out  on  the  6th  of  July,  1858,  and  placed 
on  the  same  day  in  the  hands  of  the  sheriff.  On  the  13th 
of  December,  1858,  an  attachment  was  issued  at  the  suit 
of  Caird  and  William  Lister  against  Fitzell  alone,  as  an 
absconding  debtor,  for  $11,901,  and  placed  on  the  same 
day  in  the  sheriff's  hands. 

Burns  shewed  cause. 

C,  Bohinson  supported  the  rule,  citing  Gamble  v.  Jarvis, 
5  0.  S.,  272 ;  Har.  C.  L.  P.  A.,  sec.  55,  note  s  ;  Tay.  Ev. 
143  ;  22  Vic,  ch.  96,  sees.  18,  19. 

The  case  of  Caird  et  al.  v.  Fitzell  (2  P.  R.  262),  was  refer- 
red to  in  the  argument,  as  being  connected  with  the  facts 
which  had  given  rise  to  this  application. 

RoBiNSONj'C.  J. — Glass  having  had  the  defendants  Fitzell 
and  Lister  personally  served  with  process  in  the  United 
States  after  they  had  absconded,  obtained  judgment,  and 
sued  out  execution  before  any  of  the  attaching  creditors. 
He  was  enabled  to  do  this  by  the  defendants  having,  evi- 
dently by  concert  with  the  plaintiff's  attorney,  entered 
appearance,  and  afterwards  allowed  judgment  to  go  by 
default,  directing  the  attorney  to  withdraw  a  plea  which 
he  had  put  in  to  the  action.  It  cannot  be  said  that  there 
was  any  thing  fraudulent  in  that  on  the  defendants'  part, 
for  if  they  had  no  defence  which  they  could  set  up  they 
cannot  be  held  to  have  acted  fraudulently  in  not  attempting 
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a  defence.  Glass's  demand  upon  them  was  one  of  a  simple 
character ;  his  action  was  upon  a  note  which  he  had  indorsed 
for  them  and  had  to  pay.  It  is  not  disputed  indeed  that  his 
demand  was  a  just  one. 

Still  we  can  see  what  a  door  is  open  to  fraud  under  the 
provisions  in  our  Common  Law  Procedure  Act  respecting 
absconding  debtors.  It  perhaps  was  not  meant  by  the 
legislature  that  a  plaintiff  should  have  the  benefit  of  the 
provisions  contained  in  the  55th  clause  of  the  Common  Law 
Procedure  Act  of  1856,  by  reason  of  his  having  served  his 
process  upon  the  debtor  personally,  unless  he  not  only  sued 
out  his  process  before  the  debtor  left  this  country,  but  also 
had  it  served  upon  him  personally  in  this  province^  before 
the  suing  out  of  the  attachment.  But  the  provision  is  not 
so  restricted,  and  we  can  see  from  the  facts  of  this  case  how 
easy  it  will  be,  as  long  as  the  law  respecting  absconding 
debtors  remains  as  it  is,  for  the  absconding  debtor  to  defeat 
all  the  proceedings  of  attachment  creditors  by  procuring 
himself  to  be  served  with  process  at  the  suit  of  some  one  or 
more  friends,  either  just  as  he  is  on  the  eve  of  absconding, 
or  before  the  fact  of  his  having  absconded  can  have  become 
known,  and  any  attachment  be  sued  out  against  him.  The 
action  in  which  he  has  been  served  with  process  may  or 
may  not  have  been  brought  for  a  just  debt  really  due.  If 
fraud  can  in  that  respect  be  shewn,  his  attempt  would  fail. 
The  act  does  provide  for  that,  but  it  is  no  difficult  matter  to 
get  up  a  fictitious  cause  of  action,  and  not  always  easy  to 
detect  the  fraud.  Where  this  cannot  be  done,  the  abscond- 
ing debtor,  in  order  to  let  the  favoured  creditor  sweep  off  all 
his  assets,  and  so  disappoint  all  the  attaching  creditors,  has 
only  to  allow  judgment  to  go  by  default,  as  has  been  done 
in  this  case,  for  the  express  purpose  of  enabling  the  favoured 
creditor  to  obtain  execution  before  any  of  the  attaching  cre- 
ditors can  possibly  do  so. 

But  whether  the  law  should  or  should  not  be  suffered  to 
continue  upon  this  footing,  must  be  considered  in  other 
quarters.  We  can  only  draw  attention  to  the  effect  of  the 
statute  in  this  respect  as  it  now  stands ;  and  I  take  the 
effect  to  be,  in  such  cases  as  the  present,  that  the  creditor 
who  has  served  the  absconding  debtor  in  a  foreign  country^ 
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even  after  he  has  absconded,  maj,  as  I  apprehend  at 
present,  (though  the  point  may  require  further  consideration) 
obtain  priority  over  the  attaching  creditors,  under  the  55th 
clause.  But  then  it  is  clear  that  the  plaintiff  claiming  such 
priority  by  reason  of  having  had  the  process  personally 
served  upon  the  defendant,  must  make  out  that  his  process 
was  served  before  the  first  attachment  was  sued  out,  and 
also  that  the  execution  was  sued  out  before  any  attaching 
creditor  has  obtained  execution. 

In  this  case  there  is  no  doubt  that  Glass's  execution  was 
prior,  but  whether  his  process  had  or  had  not  been  served 
before  the  suing  out  of  any  attachment  against  the  same 
defendants  is  not  made  out,  further  than  that  we  see  that 
both  acts  were  done  on  the  same  day. 

The  attachment  may  be  supposed  to  have  been  sued  out 
within  office  hours  of  the  6th  of  July.  Glass's  summons 
was  served  on  that  same  day  upon  the  defendants  in  the 
state  of  New  York.  At  what  hour  it  was  served  the  attach- 
ing creditors,  who  live  in  this  country,  cannot  be  expected 
to  know,  but  the  attorney  of  Mr.  Glass,  who  seemed  to  have 
no  difficulty  in  finding  the  absconding  debtors  in  a  foreign 
country,  served  the  process  upon  them  himself,  and  must 
therefore  be  well  able  to  state  at  what  time  of  the  day  he 
served  it.  He  has  made  two  affidavits  in  answer  to  this  rule, 
but  has  made  no  statement  upon  that  point  in  either  of  them. 
He  can  hardly  be  supposed  to  be  ignorant  that  it  is  essential 
to  his  client's  claim  to  priority  to  prove  that  the  service  of 
this  process  was  made  before  any  attachment  was  sued  out. 

The  attaching  creditors  may  well  insist  that  till  he  has 
shewn  this  he  has  shewn  no  claim  to  be  preferred  to  them, 
but  at  least  could  only  share  rateably,  if  the  statute  had 
made  any  provision  for  a  plaintiff  who  is  not  an  attaching 
creditor  sharing  rateably  with  those  who  are.  As  the  act 
stands  it  seems  that  the  creditor  who  has  served  his  process 
personally,  and  who  has  made  no  use  of  the  provisions  of 
the  Absconding  Debtors  Law,  either  gains  priority  over  all 
the  attaching  creditors,  or  must  give  way  to  them  altogether. 
The  57th  clause,  which  provides  for  distribution  of  abscond- 
ing debtors'  effects,  can  be  applied  to  none  but  attaching 
creditors.    The  debtor's  goods  having  been  seized  under 
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the  attachment  were  in  the  custody  of  the  law  for  the  pur- 
pose of  distribution  rateably  among  all  the  attaching  credi- 
tors ;  and  it  is  incumbent  on  any  one  who  claims  a  priority 
over  them  all  to  shew  his  right  to  it. 

It  appears  to  me,  therefore,  that  the  rule  should  be  made 
absolute  for  the  money  levied  to  be  retained  by  the  coroners 
to  whom  the  writ  of  fi.  fa.  was  directed,  and  distributed 
rateably  among  the  creditors  who  have  sued  out  attachments, 
and  that  if  the  money  shall  have  been  paid  over  to  Glass, 
who  is  now  sheriff  of  the  county  of  Middlesex,  it  shall  be 
distributed  by  him  according  to  the  statute. 

Burns,  J. — This  application  seems  to  grow  out  of  what 
I  said  in  the  application  made  in  Caird  v.  Fitzell,  2  P. 
262. 

The  provisions  of  the  55th  clause  of  the  Common  Law 
Procedure  Act,  1856,  are  similar  to  those  of  5  Wm.  IV., 
ch.  5,  sec.  4.  Previous  to  the  last  mentioned  act  it  had  been 
held,  as  between  two  attaching  creditors,  that  the  one  who 
caused  the  first  attachment  to  issue  would  take  the  property, 
although  the  latter  had  obtained  judgment  and  execution 
first — Gamble  v.  Jarvis,  5  0.  S.  272  ; — the  attachment 
in  which  case  must  have  been  before  the  statute  passed, 
for  the  sixth  section  enacts  that  the  attaching  creditors  shall 
share  rateably.  The  case  seems  to  shew  that  the  seizure 
under  the  attachment  was  considered  as  placing  the  goods 
in  custodid  legis,  and  that  the  fi.  fa.  in  the  other  case  could 
not  take  them.  This  subject  was  discharged  in  the  case  of 
Brown  v.  Francis  (11  U.  C.  R.  558),  as  between  an  execu- 
tion obtained  from  the  superior  court  and  an  attachment 
from  the  division  court.  The  56th  section  of  the  Common 
Law  Procedure  Act,  1856,  provides  for  such  cases  now. 

As  the  service  of  the  writ  of  summons  in  Glass's  action 
was  upon  the  same  day  that  the  writ  of  attachment  issued, 
the  question  is  upon  whom  the  burthen  of  proof  rests  to 
shew  the  priority.  It  is  a  fact  that  on  the  attachment  the 
goods  were  seized  and  in  the  custody  of  the  sheriff,  and  it  is 
another  fact  that  it  is  not  for  some  time  afterwards  that 
Glass's  execution  comes  out.    It  is  therefore  Glass  who 
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claims  on  his  writ  the  priority,  for  the  other  already  has  the 
goods  in  custodid  legis.  It  seems  to  me  the  argument  of 
Mr.  Robinson,  that  the  burthen  of  proof  lies  upon  Glass  to 
shew  that  his  process  was#served  or  executed  before  the 
attachment,  is  sound.  The  fact  of  the  legislature  making 
this  provision  must  be  taken  to  be  an  exposition  of  the  law 
that  without  it  the  attachment  would  hold  the  goods  in  pre- 
ference to  the  fi.  fa.  This  is  a  privilege  conferred  upon  the 
execution  creditor,  and  therefore  it  is  incumbent  upon  him 
to  prove  the  facts  which  entitle  him  to  this  privilege.  The 
mere  fact  of  having  a  judgment  and  execution  will  not  do  ; 
in  addition  to  that,  it  is  necessary  he  should  have  served  or 
executed  his  process  before  the  suing  out  of  the  attachment. 
The  writ  of  summons,  it  appears,  was  issued  on  the  3rd  of 
July,  three  days  before  the  service  of  it,  and  before  the 
attachment  issued  ;  but  that  fact  the  legislature  has  not 
made  of  any  avail ;  it  must  be  the  service  of  it  which  is  to 
deprive  the  attaching  creditor  of  his  priority  in  claiming  the 
goods.  Neither  party  shews  the  time  of  the  day  that  either 
act  was  done,  but  each  rests  upon  the  proposition  that  it  is 
the  duty  of  the  other  to  give  the  information.  Now  taking 
that  point  in  the  abstract,  I  must  say  I  entertain  no  doubt 
that  the  information  should  come  from  the  person  v/ho  is 
seeking  to  take  the  goods  out  of  the  custody  of  the  law, 
where  they  are  for  one  purpose,  in  order  to  put  them  again 
into  the  custody  of  the  law  for  another  purpose. 

There  is  no  reason,  I  think,  for  interfering  with  Glass's 
judgment,  or  for  setting  aside  his  execution,  but  the  sheriff 
will  have  to  follow  the  provisions  of  the  57th  section  with 
respect  to  attaching  creditors. 

I  have  given  this  opinion  without  reference  to  the  fact 
that  service  of  Glass's  summons  took  place  out  of  the  juris- 
diction, and  it  may  be  very  questionable  whether  the  legis- 
lature contemplated  a  service  out  of  the  jurisdiction  having 
the  effect  of  cutting  out  an  attachment  sued  out  against  the 
property  in  this  province.  If  such  a  service  will  cut  out  an 
attachment  one  cannot  but  see  that  that  it  may  give  rise  to 
a  great  deal  of  fraud. 

McLean,  J.,  concurred. 

Rule  absolute. 
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McDonald  et  al.  v.  McMillan. 

Principal  and  agent — Representation  as  to  authority  to  bind  corporation — Went 
of  corporate  seal — Evidence. 

An  agreement  was  made  between  the  plaintiffs,  of  the  onfi  part,  and  The 
Great  Western  Railway  Company,  by  their  agent,"  of  the  other  part,  by 
which  the  plaintiffs  contracted  to  furnish  a  large  quantity  of  cordw<  od 
on  the  terms  specified.  The  agreement  was  signed  and  sealed  by  the 
plaintiffs,  and  by  defendant  styling  himself  "agent."  No  representa- 
tion as  to  authoiity  was  shewn  to  have  been  made  by  defcndiuit,  but  it 
was  proved  that  after  the  company  had  accepted  and  paid  for  a  poi  t'on 
of  the  wood  ihey  refused  to  carry  out  the  contract,  and  defeated  the 
plaintiff:^  in  an  action  brouj^ht  upon  it  by  setting  up  the  want  of  their 
corporate  seal. 

Held,  that  this  evidence  was  insuflScient  to  sustain  an  action  against  r^efen- 
dant  for  falsely  representing  to  the  plaintiffs  that  he  had  authoiity  to 
bind  the  company. 

The  declaration  contained  two  counts.  The  second  was 
abandoned. 

The  first  count  stated  that  the  defendant,  on  the  29th  of 
January,  1855,  and  before,  &c.,  represented  to  the  plaintiffs 
that  he  had  full  power  and  authority  from  the  Great 
Western  Railway  Company  to  purchase  from  the  plaintiffs 
for  the  use  of  the  company  60,000  cords  of  wood,  and  to 
contract  and  agree  with  the  plaintiffs  as  such  agent,  and 
professing  to  have  such  power  and  authority  did  contract 
and  agree  with  the  plaintiffs  for  the  purchase  of  the  said 
60,000  cords  of  wood,  in  manner  and  on  the  terms  follow- 
ing, that  is  to  say,  the  said  plaintiffs,  and  in  the  said  agree» 
ment  described  as  the  party  of  the  first  part,  for  the  consi- 
deration thereinafter  set  forth,  did  covenant  and  agree  with 
the  Great  Western  Kail  way  Company  to  furnish  and  deliver 
upon  the  premises  of  the  said  company,  between  Thames- 
ville  Bridge  and  Lobo  station,  in  no  case  not  more  than 
three  feet  below  the  track,  in  such  place  as  should  be 
directed  by  the  said  company  or  their  agent,  60,000  cords 
of  wood,  conformably  to  specifications  of  the  same  thereto 
annexed  and  signed  by  the  plaintiffs,  and  forming  a  part 
of  the  said  contract,  2,000  cords  of  the  said  60,000  cords 
to  be  delivered  annually  at  Ekfrid  station,  2,000  cords  at 
the  Wardsville  station,  and  1,500  cords  at  Lobo  station  : 
that  the  said  company  thereby  covenanted  and  agreed  with  the 
plaintiffs  to  pay  at  the  rate  of  lis.  3d.  currency  per  cord 
for  all  delivered  at  the  above  named  stations,  and  10s.  cur- 
48  vol.  xvii. 
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rency  per  cord  for  all  delivered  on  the  side  of  the  track  in 
other  places,  the  same  to  l?e  paid  for  on  the  delivery  of 
each  500  cords  monthly,  and  ten  per  cent,  to  be  retained 
until  the  said  contract  sliould  be  completed,  and  the  balance 
to  be  paid  when  the  whole  amount  contracted  for  was  de- 
livered and  certified  by  the  agent  for  the  said  company  to 
be  in  strict  accordance  with  the  specifications  thereto  attached 
and  signed  by  the  plaintiffs,  the  whole  60,000  cords  to  be 
delivered  on-  or  before  the  1st  of  January,  1860,  at  the  rate 
0^  and  not  less  than  10,000  cords  per  annum  ;  that  it  was 
thereby  also  understood  that  the  said  plaintiffs  might  in- 
crease the  quantity  if  they  should  wish :  that  the  specification 
was  annexed,  and  to  the  following  effect  (set  forth).  The 
plaintiffs  then  alleged  that  the  said  agreement  was  made  by 
them  and  the  defendant,  and  that  they,  relying  upon  the 
said  representation  of  the  defendant,  went  to  large  expenses, 
to  wit,  to  X2,000,  in  preparing  to  perform  their  said  con- 
tract, and  were  ready  and  willing  to  perform  their  said 
contract,  and  to  deliver  the  said  wood  in  accordance  there- 
mth,  and  gave  notice  thereof  to  the  said  company  and  the 
defendant,  yet  that  the  defendant  falsely  represented  his 
said  authority  to  the  plaintiffs,  and  in  truth  and  in  fact 
he  had  no  authority  from  the  Great  Western  Railway  Com- 
pany to  make  the  said  contract  with  the  plaintiffs,  as  the 
defendant  well  knew,  and  the  said  Great  Western  Railway 
Company  would  not  accept  or  recognise  the  said  contract, 
to  the  damage  and  injury  of  the  plaintiffs. 

The  defendant  pleaded  not  guilty,  with  other  pleas  not 
material  to  consider. 

At  the  trial,  at  London,  before  Burns,  J.,  the  plaintiffs 
relied  on  the  following  proof  to  sustain  the  declaration. 
They  put  in  an  agreement  headed  and  commenced  thus : 
"  Memorandum  of  agreement  made  and  concluded  this 
29th  of  January,  1855,  by  and  between  A.  P.  McDonald 
and  Randolph  Ross,  of  the  city  of  Hamilton,  of  the  first 
part,  and  the  Great  Western  Railway  Company,  by  their 
agent,  of  the  second  part,  in  which  it  is  covenanted  and 
agreed,  &;c."'  The  agreement  concluded  thus :  "  In  witness 
whereof  we  have  hereto  set  our  hands,  on  the  day  and  year 
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first  above  written.  Randolph  Ross,  A.  P.  McDonald, 
W.  McMillan,  agent." 

The  defendant's  signature  to  this  document  was  proved. 
The  plaintiffs  then  proved  that  a  suit  was  brought  by  the 
plaintiffs  upon  this  contract  against  the  Great  Western 
Railway  Company,  which  failed  except  for  the  wood  de- 
livered and  measured  and  accepted  by  the  company.  There 
were  delivered  and  accepted  35,842  cords,  and  all  that  was 
paid  for,  except  .£3,000,  the  amount  recovered  in  the  action 
brought  against  the  company.  Evidence  was  given  of  wood 
delivered  along  the  line  of  railway  and  near  stations,  which 
the  company  refused  to  receive  or  pay  for.  Then  the  plain- 
tiffs gave  evidence  that  the  reason  why  they  were  not 
allowed  to  recover  in  the  action  brought  against  the  com- 
pany, except  for  the  wood  actually  delivered  and  accepted, 
was  that  the  instrument  not  being  sealed  by  the  railway 
company  no  action  would  lie  against  them  as  upon  a 
special  contract.  A  dispute  arose  between  the  counsel  on 
that  trial  about  the  reception  of  evidence  to  explain  the 
contract,  and  when  such  evidence  was  rejected,  then  the 
company's  counsel  rested  the  defence  against  that  part  of 
the  demand  arising  out  of  the  contract,  on  the  ground  that 
the  document  not  being  under  the  seal  of  the  company  the 
plaintiffs  could  not  succeed  upon  that  branch  of  the  case. 
It  was  so  held  by  the  learned  Chief  Justice  who  presided, 
and  the  plaintiffs  then  recovered  for  the  wood  delivered  and 
accepted. 

The  plaintiffs  contended  that  this  evidence  was  sufficient 
to  enable  them  to  recover  against  the  defendant  for  a  false 
representation  that  he  had  authority  to  bind  the  company  to 
the  contract. 

Becker,  Q.  C,  on  the  part  of  the  defendant,  took  the  fol- 
lowing objections  to  the  case  being  submitted  to  the  jury  on 
the  evidence — 1.  That  there  was  no  proof  given  that  the 
plaintiffs  themselves  ever  actually  signed  the  contract  in 
order  that  it  might  be  binding  on  them.  2.  That  there  was  no 
proof  of  any  representation,  false  or  otherwise,  as  inducing 
the  contract  to  be  entered  into,  and  the  mere  production  of 
the  paper  signed  by  the  defendant^  with  proof  of  what  took 
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place  at  nisi  prius  as  to  the  ground  upon  which  the  company 
resisted  a  claim  upon  the  writtien  document,  was  not  sufficient 
to  charge  the  defendant  with  fraud  :  that  no  judgment  was 
put  in,  or  proved,  to  establish  that  the  company  was  not 
bound  by  the  contract.  3.  That  it  must  be  assumed  the 
plaintiffs  were  well  aware  they  were  contracting  with  a 
corporation,  and  they  could  not  be  heard  to  say  they  were 
deceived  in  any  way  by  the  defendant  for  want  of  the  corpo- 
rate seal :  they  must  be  taken  to  know  from  what  appeared 
on  the  face  of  the  instrument  that  the  defendant  could  not 
himself  by  his  signature  merely  bind  the  corporation.  4. 
That  the  contract  disclosed  upon  the  face  of  it  that  the  com- 
pany were  the  principals,  and  that  the  defendant  was  only 
an  agent,  and  therefore  no  deceit  was  shewn.  5.  That  so 
far  as  was  disclosed  the  agent's  want  of  authority  was  known, 
as  it  must  be  taken,  to  both  parties,  and  therefore  the 
paper  signed  was  not  the  contract,  but  only  iniative  to  the 
contract  being  prepared  therefrom.  6.  That  the  board  of 
directors  could  not  delegate  an  unlimited  authority  to  the 
defendant,  as  would  appear  to  be  claimed  in  establishing 
such  a  contract  as  this. 

UacleSy  Q.  C,  for  the  plaintiffs,  contended  that  there  was 
but  one  point  in  the  case  and  objections,  whether  there  had 
been  a  fraudulent  representation,  and  upon  that  he  claimed 
to  go  to  the  jury. 

The  learned  judge  considered  there  w^as  no  evidence  upon 
which  to  submit  the  case  to  the  jury.  He  remarked  that 
there  was  not  a  word  said  or  an  act  done  by  the  defendant 
proved  outside  the  written  paper.  The  paper  itself  did  not 
profess  to  say  that  the  defendant  was  their  agent,  and  he  him- 
self when  signing  it  did  not  profess  to  bind  the  company  by 
any  act,  but  merel}''  says,  in  witness  whereof  we  have  set  our 
hands  :  that  the  company  being  chartered  by  acts  of  the  legis- 
lature, the  plaintiffs  must  be  taken  to  have  known  that  such  a 
mode  of  signature  could  not  bind  the  company,  even  though  the 
defendant  had  told  them  he  could  so  bind  them  :  that  the 
plaintiffs'  claim  must  be  based  upon  inference  merely,  from  the 
fact  of  their  having  proved  that  the  company  objected  to  being 
bound  by  reason  of  the  want  of  the  seal ;  but  the  want  of  a  seal 
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T\'Ould  not  on  these  facts  irresistibly  lead  to  such  a  conclu- 
sion, for  the  evidence  shewed  a  part  performance  on  the 
part  of  the  plaintiffs,  and  acceptance  of  such  performance 
and  payment  on  the  part  of  the  company  ;  and  though  the 
company  were  not  bound  at  law  for  want  of  a  se:;],  yet  these 
fiicts  shewed  ground  in  equity  either  to  have  the  contract 
sealed,  so  that  the  plaintiffs  might  proceed  at  law  upon  it, 
or  that  a  court  of  equity  might  deal  with  the  whole  matter 
and  do  complete  justice.  He  ruled  therefore  that  there  was 
no  evidence  to  submit  to  the  jury  that  any  false  representa= 
tion  was  established  by  legal  evidence. 

The  plaintiffs  took  a  nonsuit  in  deference  to  the  judge's 
opinion. 

UecIeSi  Q.  C,  obtained  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside  without  costs,  on  the  ground  of 
misdirection,  and  that  the  case  should  have  been  submitted 
to  the  jury  to  be  disposed  of  by  them. 

Becker,  Q.  C,  shewed  cause. 

RoBiNSOX,  C.  J.,  delivered  the  judgment  of  the  court. 

This  action  seems  to  us  to  be  an  attempt  to  carry  the 
principle  sustained  by  such  cases  as  Randell  v.  Trimen  (18 
C.  B.  786),  and  Collen  v.  Wright  et  al.  (7  E.  &  B,  302), 
further  than  there  is  any  good  ground  for.  Here  the  defen- 
dant, McMillan,  made  no  untrue  representation  of  his  autho» 
rity  to  negotiate  for  a  purchase  of  wood  on  behalf  of  the 
railway  company.  His  power  to  do  what  he  did  seems  to 
have  been  so  far  conceded  by  the  company,  that  they  ac= 
cepted  and  paid  for  35.000  cords  of  the  wood  which  the 
defendant  purchased  from  the  plaintiffs  in  their  name. 

Afterwards,  a  dispute  arising  about  some  condition  or 
circumstance  of  the  alleged  agreement,  the  plaintiffs  sued  the 
company  as  being  bound  b}^  an  executory  contract  to  accept 
a  further  large  quantity  of  wood,  and  the  plaintiffs  had  no 
other  evidence  to  offer  of  the  alleged  contract  than  the 
memorandum  of  agreement  of  the  29th  of  of  January,  1855^ 
which  purports  to  be  an  agreement  between  the  company  and 
the  plaintiff,  but  is  not  sealed  with  the  corporate  seal  of  the 
company,  and  is  signed  only  W.  McMiliaDj  agent* 
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The  plaintiffs  were  as  much  bound  to  know  as  the  defen- 
dant was,  that  if  they  desired  to  have  the  company  legally 
bound  to  that  which  the  defendant  had  stipulated  for  in 
their  name,  it  would  be  necessary  to  have  a  proper  agreement 
in  the  name  of  the  company,  sealed  with  the  corporate  seaL 
There  is  no  ground  for  alleging  here  that  the  defendant 
stated  to  the  plaintiffs  any  thing  that  was  untrue  in  point  of 
fact,  or  that  he  deceived  them  in  regard  to  the  law,  if  an 
action  could  be  brought  on  such  a  foundation. 

We  can  see  no  distinction  between  this  case  and  one  in 
which  a  party  acting  under  a  power  of  attorney  from  ano- 
ther, which  authorised  him  to  sell  and  convey  land,  or  to  make 
a  lease  in  his  name,  should  negotiate  a  lease  or  sale  within 
the  scope  of  his  authority,  and  should  afterwards,  in  execu- 
tion of  what  he  had  agreed  to  do,  sign  his  own  name  to  a 
paper  as  agent  without  any  seal,  purporting  to  grant  the 
estate  in  fee  or  for  a  term  of  years.  In  such  a  case,  as  in 
this,  there  would  be  no  misrepresentation  made,  nor  any 
deception  practiced.  The  parties  would  merely  from  ignor- 
ance or  inattention  be  doing  an  act  imperfectly. 

The  plaintiffs  ought  to  have  known  that  if  the  defendant 
had  power  to  negotiate  for  large  purchases  of  wood  on 
special  terms,  he  could  not  by  signing  his  own  name  make 
the  company  legally  liable  for  the  performance  of  such  an 
agreement,  and  if  he  was  either  ignorant  of  the  law,  or 
chose  to  rely  upon  the  company  observing  a  contract  to 
which  he  ought  to  have  known  they  were  not  legally  bound, 
he  cannot  in  either  case  sue  the  defendant  as  having  made 
a  false  representation  to  him  of  a  fact. 

In  our  opinion  the  rule  for  setting  aside  the  nonsuit  should 
be  discharged. 

Kule  discharged. 


The  Hegistrar  of  the  City  op  London  and  The 
Registrar  oe  the  Couj^ty  of  Middlesex. 

When  a  separate  registry  oflS.ce  is  established  in  a  city  or  town,  the  books 
■which  have  been  kept  for  it  must  be  delivered  to  the  registrar,  and  it  is 
no  excuse  for  not  doing  so  that  memorials  relating  to  land  without  th© 
city  have  been  improperly  entered  in  such  books. 

Becher^  Q.       for  the  registrar  of  the  city  of  London^^ 
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obtained  a  rule  nisi  for  a  mandamus  to  the  registrar  of  tlie 
county  of  Middlesex  to  deliver  to  the  registrar  of  the  city 
of  London  certain  books  in  his  office  containing  memorials 
relating  to  lands  within  the  city. 

On  the  7th  of  December,  1858,  a  separate  registry  office 
was  established  for  the  city  of  London,  by  a  proclamation 
issued  under  the  statute  22  Vic.  ch.  95,  and  a  registrar 
appointed.  Mr.  Gill,  the  registrar,  on  the  17th  of  Decem- 
ber, 1858,  gave  notice  in  writing  to  James  Fergusson,  Esq., 
the  registrar  for  the  county  of  Middlesex,  requiring  him  to 
deliver  up  all  registry  and  other  books  and  papers  relating 
to  lands  in  the  city  of  London. 

It  appeared  that  while  the  registrar  of  the  county  of 
Middlesex  registered  deeds  for  lands  in  London,  he  entered 
the  same  in  a  regular  series  of  books,  labelled  as  follows  t 
"Town  of  London,  'Lib.  A.,  Lib.  B.,  Lib.  C,  Lib.  D.,  Lib. 
E.,  Lib.  F.,  Lib.  G.,  Lib.  H.  ;"  '  and  "  City  of  London, 
*  Lib.  I.,  Lib.  K.,  Lib.  L.  and  M.,'  "  vfhich  books  contained 
the  records  of  conveyances  of  lands  in  the  present  city  of 
London  from  the  year  1846  up  to  the  13th  of  December, 
1858,  in  all  about  9,331  memorials,  of  which  about  500 
related  to  property  without  the  limits  of  the  city. 

These  were  entered  improperly,  as  it  appeared,  in  the 
city  registry  books  by  the  late  registrar,  and  about  ten 
since  the  present  registrar  succeeded,  in  consequence,  it  was 
stated,  of  the  Commissioner  of  Crown  Lands  having  trans- 
mitted returns  and  plans  to  the  office  which  exhibited  the 
lands  as  being  within  the  town  or  city  of  London  which 
were  in  fact  not  within  its  limits,  but  in  the  1st  and  2nd 
concessions  of  the  township  of  London,  in  the  county  of 
Middlesex,  and  without  the  limits  of  the  town  or  city. 

It  was  sworn  that  there  were  some  of  these  imperfections 
in  every  one  of  the  volumes,  and  that  it  would  be  impossible 
to  overcome  the  difficulty  by  cutting  out  from  the  volumes 
and  binding  separately  those  memorials  which  respected 
conveyances  of  lands  in  the  township  of  London,  because 
they  were  often  written  upon  leaves  on  the  other  side  of 
which  were  recorded  memorials  relating  to  land  in  the  city. 

Mead,  Q.  C,  shewed  cause.  * 
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Becker^  Q.  C,  contra,  cited  Tapping  on  Mandamus,  60, 
102,  94,  95 ;  Eegina  v.  Payn,  11  A.  &  E.  955. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  of  no  consequence  bj  whose  fault  it  happened  that 
the  memorials  have  been  thus  inadvertently  mixed  up 
together.  The  only  question  is,  what  should  be  done, 
under  the  circumstances,  to  comply  with  the  law,  and  to 
afford  to  the  registrar  of  the  city  of  London  the  means 
of  searching  fully  into  titles  within  his  own  oflSce. 

In  our  opinion  the  law  has  clearly  required  that  the 
registry  books,  which  have  been  kept  for  any  city,  town- 
ship, &c.,  shall  be  delivered  over  to  the  registrar  for  such 
city,  &c.,  when  it  shall  have  become  detached,  and  has 
either  been  attached  to  another  county,  or  has  had  a  register 
office  appointed  within  itself ;  and  it  follows  that  these 
books,  which  seem  clearly  to  have  been  kept  for  the  city 
or  town  of  London,  must,  in  compliance  with  the  acts,  be 
transmitted  to  the  registrar  for  the  city  of  London,  not- 
withstanding by  error  some  memorials  of  deeds  of  lands  not 
within  the  city  have  been  entered  in  them. 

The  circumstance  of  there  being  such  erroneous  entries  in 
those  books  only  shews  that  registrations  of  deeds  for  lands 
not  within  the  city  will  be  taken  away  with  them,  which,  if 
the  book  should  always  remain  away,  and  no  measures 
were  taken  to  supply  them  or  copies  of  them  to  the  former 
office,  would  produce  inconvenience. 

But  according  to  the  affidavits  placed  before  us,  the  in= 
convenience  would  be  eighteenfold  greater  to  the  city  of 
London  if  the  books  are  withheld  from  it  than  the  inconve- 
nience will  he  to  the  county  if  the  books  go  the  city  office 
with  the  500  entries  of  memorials  relating  to  lands  in  the 
county,  which  entries  ought  never  to  have  been  made  in 
them. 

The  statute  16  Vic,  ch.  187,  sec.  1,  we  think,  makes  the 
case  clear,  when  coupled  with  the  provision  in  9  Vic,  ch.  34, 
which  directed  a  separate  book  to  be  kept  for  each  city,  town 
and  township. 

This  application  has  been  answered  as  if  the  question  was, 
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by  whose  fault  it  happened  that  the  500  memorials  referred 
to  were  in  the  wrong  books.  But  that  is  a  matter  wholly 
immaterial  to  the  present  application.  The  statute  must 
be  carried  into  effect,  which  is  all  we  have  now  to  think  of* 

Rule  absolute  for  mandamus. 


Rose  v.  Scott. 

Chattel  mortgage — Description  of  goods — 20  F2C,,  ch.  3,  sec.  4. 

The  goods  were  described  in  a  chattel  mortgage  as  seven  horses,  three 
lumber  waggons,  one  carriage,  one  pleasure  sleigh,  all  the  house- 
hold furniture  in  possession  of  the  said  party  of  the  first  part,  and  being 
in  his  dwelling  house,  all  the  lumber  and  logs  in  and  about  the  saw 
mill  and  premises  of  the  said  grantor,  and  all  the  blacksmith's  tools  now 
in  possession  of  the  said  party  of  the  first  part,  six  cows  and  four  stoves." 

Held,  a  sufficient  description  as  to  the  household  furniture,  lumber  and  logs, 
and  insufficient  as  to  the  other  goods. 

Interpleader  issue. — The  case  was  tried  at  the  last 
assizes  held  at  St.  Thomas,  before  Bui^ns,  J.  The  plain- 
tiff claimed  the  goods  under  a  chattel  mortgage  dated  1st  of 
March,  1858,  made  by  one  John  Eraser.  The  defendant 
was  an  execution  creditor  of  Eraser, 

The  question  reserved  for  the  consideration  of  the  court 
was,  whether  the  bill  of  sale  under  which  the  plaintiff  claim- 
ed was  void  altogether  or  in  part,  for  want  of  a  proper  and 
sufficient  description  of  the  goods  according  to  sec.  4,  of  20 
Vic,  ch.  3. 

The  description  contained  in  the  bill  of  sale  was  as  follows  : 
"  all  the  goods,  chattels,  furniture,  and  household  stuff 
therein  particularly  mentioned  and  expressed,  that  is  to  say, 
seven  horses,  three  lumber-waggons,  one  carriage,  one 
pleasure  sleigh,  all  the  household  furniture  in  possession  of 
the  said  party  of  the  first  part,  and  being  in  his  dwelling 
house.  All  the  lumber  and  logs  in  and  about  the  saw  mill 
and  premises  of  the  said  grantor,  and  all  the  blacksmith's 
tools  now  in  possession  of  the  said  party  of  the  first  part,  six 
cows,  and  four  stoves." 

Ready  Q.  C,  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  because  the  bill  of  sale  was  void 
in  the  whole  or  in  part,  or  why  an  order  should  not  be  made 
restricting  the  plaintiff  in  taking  his  judgment  on  the  verdict 
49  VOL.  XVII. 
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to  sucli  of  the  property  as  was  sufficiently  described  in 
the  bill  of  sale. 

(7.  Bohinson  shewed  cause,  citing  Harris  v.  Commercial 
Bank,  16  U.  C.  R.  437,  444  ;  Howell  v.  McFarlane,  lb. 
469 ;  Wilson  v.  Kerr,  17  U.  C.  R.  168. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  other  point  to  be  considered  in  this  case  than 
whether  the  description  contained  in  the  mortgage  of  the 
chattels  which  it  was  intended  to  cover  is  sufficiently  specific 
to  support  the  mortgage  against  any  objection  under  the 
fourth  clause  of  the  last  Chattel  Mortgage  Act,  20  Yic,  ch.  3. 
And  if  the  mortgage  does  not  in  that  respect  agree  with 
the  statute,  as  to  all  or  any  part  of  the  goods,  then  we  are 
to  consider  what  is  necessarily  the  legal  consequence  of  such 
defect. 

We  have  always  felt  it  difficult  to  determine  with  what 
degree  of  strictness  it  is  proper  to  carry  into  effect  the  pro- 
vision in  the  last  Chattel  Mortgage  Act,  20  Vic,  ch.  3,  sec. 
4,  "  that  all  the  instruments  mentioned  in  the  act,  whether 
for  the  sale  or  mortgage  of  goods  and  chattels,  shall  contain 
such  efficient  and  full  description  thereof  that  the  same  may 
be  thereby  readily  and  easily  known  and  distinguished." 

When  that  enactment  has  not  been  complied  with  in  assign- 
ments executed  since  that  statute,  which  this  was,  the  effect 
we  have  assumed  to  be,  and  we  think  correctly,  that  it 
cannot  operate  as  to  those  chattels  which  are  not  described 
as  the  statute  directs,  though  it  may  operate  as  to  any 
chattels  that  may  be  sufficiently  described  in  it.  The  legis- 
lature meant  that  in  all  cases,  whether  of  mortgages  or  sales, 
there  should  either  be  an  actual,  immediate,  and  continued 
change  of  possession,  or  that  the  assignment'  should  be 
made  and  registered  in  conformity  with  the  act. 

The  statute  does  not  say  that  an  assignment  which  does 
not  comply  with  this  requirement  as  to  a  particular  descrip- 
tion of  the  chattels  shall  be  void,  though  there  might  be  a 
sufficient  description  given  of  some  other  of  the  goods  men- 
tioned in  the  deed. 

The  object,  however,  was  to  enable  third  parties  to  ascertain 
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what  was  intended  to  be  assigned ;  and  if  some  of  the  cliattels 
mentioned  in  the  deed  are  not  so  specifically  described  as  to 
ensure  that  end,  then  it  must  follow,  we  think,  that  as  to 
such  goods  the  filing  the  instrument  will  not  be  taken  as  a 
substitute  for  an  immediate  and  continued  change  of  posses- 
sion. The  more  difficult  point  is  to  settle  the  force  to  be  given 
to  the  words  used  in  the  act,  requiring  an  efficient  and  full 
description,  so  that  the  goods  may  be  thereby  readily  known 
and  distinguished. 

We  have  not  held  it  necessary  that  the  deed  should  contain 
such  a  description  as  would  serve  to  identify  the  chattels 
without  having  recourse  to  any  extrinsic  evidence  ;  in  other 
words,  we  do  not  think  it  reasonable  to  hold,  that  what  is 
exacted  is,  that  any  person  shall  be  able  to  find  in  the  deed 
all  that  is  required  for  enabling  him  to  distinguish  the 
chattels  mentioned  in  it  by  merely  casting  his  eye  upon  the 
chattels.  For  instance,  if  a  livery  stable  keeper  should 
assign  by  bill  of  sale  the  pair  of  horses  which  he  had  driven 
for  the  last  two  years  in  a  public  stage  between  Toronto  and 
Streetsville,  I  think  that  would  be  a  sufficient  description  of 
the  horses,  for  there  would  be  scores  of  people  who  could 
identify  them,  and  probably  they  would  be  better  distinguished 
in  that  way  than  by  stating  their  age,  colour,  and  figure, 
unless  there  was  something  very  remarkable  and  peculiar 
about  them ;  but  yet  such  a  description  in  the  deed  would 
not  enable  us  to  identify  the  horses  without  the  aid  of 
extrinsic  evidence.  But  it  is  not  necessary  to  go  much  at 
length  into  this  matter,  for  we  should  despair  of  being  able 
to  lay  down  any  standard  or  any  test  by  which  we  could 
pronounce  on  the  sufficiency  of  any  description,  and  it  would 
be  dangerous  and  inconvenient  to  attempt  to  do  it. 

We  must  at  least  endeavour,  however,  to  preserve  consis- 
tency in  our  own  decisions  upon  such  questions  as  may  arise 
in  the  cases  brought  before  us,  otherwise  we  should  be  leading 
parties  into  difficulty.  In  conformity,  therefore,  with  what 
this  court  has  held  in  the  case  referred  to,  of  Harris  et  al.  v. 
The  Commercial  Bank,  we  must  hold,  we  think,  that  the 
household  furniture,  and  the  lumber  and  logs  mentioned  in 
the  instrument,  are  sufficiently  described  to  enable  them  to 


388         queen's  bench,  Hilary  term,  22  vie. 


pass,  but  that  the  horses,  lumber  waggons,  carriage,  pleasure- 
sleigh,  blacksmith's  tools,  cows  and  stoves,  are  not  so  des- 
cribed that  they  can  be  held  to  have  passed  by  the  deed ; . 
for  these  are  not  in  any  manner  described,  so  that  if  Mr. 
Eraser  owned  more  of  any  such  articles  of  property  than  the 
number  set  down  in  the  deed,  it  would  be  impossible  to  tell 
which  of  the  class  were  intended  to  be  assigned.  Where  a 
man  has  a  number  of  horses,  or  cows,  and  mortgages  two  of 
each,  how  can  it  be  known  which  of  them  are  to  be  passed 
by  the  deed  ?  It  may  be  that  the  numbers  mentioned  in  the 
deed  were  all  that  the  mortgagor  had  of  the  kind,  but  it  does 
not  say  so.  We  have  hesitated  in  respect  to  the  blacksmith's 
tools,  because  the  mortgagor  does  say  of  them  "  all  the 
blacksmith's  tools  now  in  possession  of  the  said  party  of  the 
first  part but  on  consideration  that  is  not  more  particu- 
lar than  saying  "all  his  blacksmith's  tools,"  not  describing 
them  as  those  which  he  commonly  used,  or  which  he 
had  in  any  particular  place ;  and  if  that  description  be 
good,  then  an  assignment  of  all  a  man's  flour  or  pork,  or 
cattle,  would  be  equally  good,  and  would  include  all  that  the 
assignor  had  of  the  article,  for  he  must  be  regarded  as  being 
in  possession  of  all  the  tools  that  he  owned  of  which  no  one 
was  holding  possession  against  him.  This  would  seem  to  be 
treating  the  act  as  meaning  nothing,  for  there  is  really 
nothing  specific  in  such  a  description. 


Barnes  v.  Metcalf  and  Forbes. 

Debt — Statute  of  Imitations — Acknowledgment  in  writing — 13  ^  14  Vic, 

ch.  61. 

Defendant,  one  of  three  partners  who  had  contracted  a  debt  which  was 
barred  by  the  statute,  wrote  to  his  agent  that  he  wished  to  pay  his  share 
of  the  debts  of  the  firm,  and  offered  the  creditors  6s.  8d.  in  the  £,  on 
their  giving  him  a  release.  Some  of  the  creditors  accepted  and  were 
paid,  but  the  plaintiff  refused  and  sued  for  the  whole. 

Held,  that  the  letter  was  not  sufficient  to  take  the  case  out  of  the  statute. 

This  action  was  brought  to  recover  for  the  price  of  a 
quantity  of  stone  and  bricks  sold  and  delivered,  amounting 
to  £273  lis.  lid. 

The  defendant  Forbes  suffered  judgment  by  default. 


BARNES  V.  METCALF  AND  FORBES. 


389 


The  defendant  Metcalf  pleaded:  1.  Not  indebted^  as 
alleged.    2nd.  The  Statute  of  Limitations. 

At  the  trial  before  Draper*,  C.  J.,  at  Toronto,  the  balance 
of  the  amount  unpaid  to  the  plaintiff  was  proved  to  be  ^183 
7s.  6d.,  if  the  plaintiff  was  entitled  to  recover.  The  defend- 
ant Metcalf  left  Canada  for  Australia  in  the  summer  of  1S52. 
Previous  to  that  the  two  defendants,  together  with  one  Wilson, 
had  been  in  partnership  as  builders,  but  had  failed  in  busi- 
ness, and  since  the  plaintiff  had  left  Wilson  died. 

In  order  to  take  the  case  out  of  the  statute,  the  plaintiff 
relied  upon  a  letter  written  by  the  defendant  to  the  Rev. 
Mr.  Green,  in  Toronto,  of  which  the  following  is  a  copy 

"Melbourne,  August  25th,  1853. 

"Rev.  Sir, — You  would  (I  have  no  doubt)  be  surprised 
when  I  left  Toronto  so  abruptly,  but  my  prospects  were  so 
gloomy  that  I  considered  it  was  better  to  leave  and  try  to 
retrieve  myself  in  this  distant  land.  I  arrived  here  on  the 
5th  of  December  last.  >k  *  *  j  wish  to  pay  my  share 
of  the  debts  of  the  firm  of  Metcalf,  Wilson  &  Forbes, 
and  for  that  purpose  I  offer  the  creditors  the  first  fruits  of 
my  labour,  and  offer  them  six  shillings  and  eight  pence  in 
the  pound,  with  interest  on  the  amount  from  the  date  of 
their  accepting  it,  because  it  will  take  some  time  for  a  letter 
to  come  to  me  and  a  remittance  in  return.  Perhaps  Mr. 
Green  and  his  partner  will  draw  out  a  general  release,  or 
such  instrument  as  you  think  best,  which,  if  the  creditors 
will  sign,  on  receiving  a  copy  I  will  send  you  a  bill  of  ex- 
change on  London  for  the  amount,  with  whatever  expenses 
may  be  incurred,  then  you  can  pay  them.  Mr.  Geo.  Bilton 
or  Mr.  Crooks  will  give  you  a  list  of  the  debts,  which  was 
affixed  to  the  assignment,  Mr.  Brunskill  is  a  creditor  to  the 
amount  of  about  £500,  he  has  notes  which  were  renewed  in 
full ;  the  old  ones  were  not  given  up.  These,  I  am  inform- 
ed, he  intends  to  make  use  of,  but  the  debt  does  not  honestly 
exceed  c£500.  The  list  as  made  out  by  Mr.  Bell,  our  clerk, 
I  believe  is  correct,  and  in  possession  of  Mr.  Bilton.  The 
amounts  owing  to  Burgess  &  Leishman  and  Mr.  Britting- 
ham,  both  named  in  the  list,  I  will  arrange  here,  as  Mr. 
Burgess,  brother  to  Mr.  Burgess  of  the  above  firm,  is  here 
and  has  the  notes  with  him.  One  of  the  principal  creditors, 
Mr.  Alenson  Allen,  of  Fairhaven,  Vermont,  has  an  agent 
in  Toronto  whose  name  is  Benfield,  a  dealer  in  marble  ; 
Messrs.  Ogden  and  YanAntwerp,  of  Yonge-street,  will  tell 
you  where  he  may  be  found.    I  hope  you  will  do  all  you  can 
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to  arrange  the  affair,  as  I  have  a  great  desire  to  return  to 
Toronto  as  soon  as  I  can  make  a  moderate  j-mount  more 
than  will  pay  mj  share.  We  were  indebted  to  the  Bank  of 
Upper  Canada,  T.  D.  Harris,  and  Messrs.  Moffatt  &  Mur- 
ray, but  the  Bank  accepted  our  interest  in  the  church  con- 
tract as  payment,  and  Messrs.  Harris  and  Moffatt  claimed 
to  be  included  in  the  arrangement.  Will  Mr.  Green  have 
the  kindness  to  enquire  into  this  matter,  and  do  the  best  you 
can.    Write  me  as  soon  as  convenient,  &c." 

Mr.  Green  proved  that  some  of  the. creditors  accepted  the 
offer  made  and  were  paid,  but  the  plaintiff  refused  to  accept 
the  offer.  His  name  is  mentioned  in  the  list  referred  to  in 
the  letter  as  a  creditor  for  ^183  7s.  6d. 

The  learned  judge  took  a  verdict  for  the  defendant,  and 
reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
X183  7s.  6d.  and  interest,  if  the  court  were  of  opinion  the 
plaintiff  ought  to  recover. 

"  John  Bell  obtained  a  rule  to  enter  a  verdict  for  the  plain- 
tiff, according  to  the  leave  reserved.  He  cited  Peters  v. 
Brown,  4  Esp.  46 ;  Waller  v.  Lacy,  1  M.  &  Gr.  54 ;  Hart 
v.  Prendergast,  14  M.  &  W.  743. 

Secies,  Q.  C,  shewed  cause,  and  cited  6  Eng.  Bep.  397 ; 
Miller  v.  Caldwell,  3  D.  &  B.  267  ;  Knott  v.  Farren,  4  D. 
&  B.  179  ;  A' Court  v.  Cross,  3  Bing.  329. 

BoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

Our  statute  13  &  14  Vic,  ch.  61,  is  in  the  very  words  of 
Lord  Tenterden's  Act,  9  Geo.  IV.,  ch.  14,  and  after  reviewing 
the  many  decisions  which  have  taken  place  since  that  act, 
we  are  of  opinion  that  the  plaintiff  cannot  recover  upon  the 
letter,  which  is  the  only  evidence  in  writing  to  be  relied  upon 
for  proving  either  an  acknowledgment  or  a  promise.  There 
have  no  doubt  been  many  decisions  before  the  case  of  Tan- 
ner V.  Smart  (6  B.  &  C.  603),  which  might  be  cited  as  sup- 
porting the  plaintiff's  action,  for  many  of  the  older  casea 
can  hardly  be  said  to  have  required  more  to  be  proved  than 
the  bare  admission  of  a  debt  as  still  existing,  an  admission 
in  almost  any  form  of  words  and  however  qualified,  but 
there  w^as  a  tendency  to  give  an  effect  to  the  Statute  of 
Limitations  more  in  favour  of  the  debtor,  long  before  any 
change  had  been  made  in  the  law  by  Lord  Tenterden's  Act, 
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and  though  that  act  contains  nothing  that  in  terms  requires 
a  written  promise  in  addition  to  a  written  acknowledgment, 
yet  the  courts  have  shewn  a  greater  inclination  since  it 
passed  than  they  had  shewn  before  to  depart  from  such 
decisions  as  appeared  to  be  inconsistent  with  the  protection 
against  stale  demands  which  the  statute  was  intended  to  afford. 

We  consider  it  clear  that,  admitting  the  defendant  Met- 
calf  in  this  case  to  be  bound  by  any  acknowledgment  or  pro- 
mise contained  in  his  letter  to  Mr.  Green,  who  was  neither 
the  plaintiff,  nor  an  agent  for  the  plaintiff,  nor  a  person 
having  any  privity  with  the  debt  alluded  to,  yet  that  letter 
to  Mr.  Green  contained  no  unconditional  promise  to  pay, 
and  more  than  that,  it  is  in  such  terms  as  do  not  leave  us  at 
liberty  to  infer  from  it  a  promise  to  pay,  such  as  we  might 
have  inferred  if  the  letter  had  simply  admitted  the  debt,  and 
stated  nothing  further.  It  plainly  shews  that  Metcalf 
desired  to  make  such  arrangements  with  his  creditors  as 
would  permit  him  to  return  without  fear  of  being  molested 
by  them. 

He  was  in  a  situation,  owing  to  the  lapse  of  time,  to 
refuse  payment  altogether  if  he  pleased  of  this  simple  con- 
tract debt,  but  he  voluntarily  offered  to  pay  what  he  calls 
his  third  of  it,  having  been  one  of  three  partners  by  whom 
it  was  contracted,  and  he  shews  that  he  would  not  pay  even 
that  third  to  any  who  would  not  take  it  on  the  condition  of 
releasing  him  from  the  whole  debt.  The  plaintiff  was  not 
willing  to  do  this,  and  he  preferred  taking  his  chance  of 
getting  more,  and  rejected  the  offer. 

We  are  clear  that  the  defendant's  letter  cannot  be  made 
use  of  to  prove  a  promise,  express  or  implied,  either  to  pay 
the  whole  debt  or  the  third  part  of  it.  It  contained  no 
express  promise  to  do  so :  that  is  very  clear :  and  it  does  not 
allow  us  to  imply  a  promise  from  it  to  pay  unconditionally 
either  the  whole  or  a  part,  because  it  expresses  what  alone 
the  defendant  did  undertake  to  do,  namely,  to  pay  one- 
third  to  such  creditors  as  would  take  it  in  full  and  release 
him  from  the  whole  debt,  which  the  plaintiff  refused  to  do. 

In  our  opinion  the  rule  for  entering  a  verdict  for  the 
plaintiff  must  be  discharged. 

Eule  discharged. 
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Utter  v.  The  Great  Western  Railway  Company. 

Permission  io  make  a  ditch  over  plairitiff's  land — Negligence  in  making  it — 
Action  therefor — Pleading — Agreement  to  accept,  and  payment  in  satisfaction — 
Traverse  of  payment. 

Sixth  count — That  defendants  so  negligently  constructed  their  railway,  and 
made  their  ditches,  &c.,  so  carelessly,  that  they  caused  the  surface  water 
on  each  side  of  the  railway  crossing  the  plaintiff's  farm  to  flow  out  of  the 
ditches  and  injure  the  crops :  that  to  remedy  this  the  plaintiff  allowed 
defendants  to  cut  a  ditch  leading  from  their  ditches  across  the  plaintiff's 
land  to  the  lake  :  that  they  began  to  make  such  ditch,  and  it  thereupon 
became  their  duty  to  use  proper  care,  so  that  it  should  be  suiEcient  to 
carry  off  the  water,  but  they  made  it  only  a  short  distance,  and  of 
insufficient  size,  so  that  it  brought  down  the  water  upon  the  plaintiff 's 
land  and  left  it  there. 

Seventh  count — That  by  articles  of  agreement  between  the  plaintiff  and 
defendants,  reciting  that  the  plaintiff  had  conveyed  certain  land  to  defen- 
dants for  their  railway,  defendants  covenanted  that  they  would  make  a 
sufficient  crossing  on  the  plaintiff's  land:  that  they  made  their  railway, 
but  neglected  to  construct  the  crossing,  whereby  the  plaintiff  was  put  to 
inconvenience,  &c. 

Among  other  pleas,  defendant  pleaded  to  this  count  a  former  action  on 
the  same  covenant,  alleging  that  in  that  action,  after  issue  joined,  it 
was  agreed  that  defendants  should  pay  £125,  in  full  satisfaction  and 
discharge  of  the  cause  of  action,  and  that  the  plaintiff  should  accept 
the  same,  and  that  the  ,£125  was  thereupon  paid  and  accepted,  &c., 
to  which  the  plaintiff  replied,  traversing  the  payment  and  acceptance 
in  satisfaction,  &c. 

An  agreement  was  proved,  purporting  to  be  between  the  plaintiff  and 
defendants,  but  executed  by  the  plaintiff  only,  wherein  it  was  stated  to 
be  agreed  that  the  company  should  dig  the  ditch  as  mentioned  in  the 
sixth  count ;  and  a  memorandum  was  added  under  the  plaintiff's  signature, 
that  they  would  continue  and  deepen  his  ditch,  if  necessary,  to  carry 
ott  the  water.  It  was  proved  also  that  they  did  begin  the  ditch,  but 
made  it  only  part  of  the  way  to  the  lake,  so  that  the  only  effect  was  to 
lead  the  water  from  the  railway  on  to  the  plaintiff's  land.  As  to  the  plea 
to  the  seventh  count,  the  plaintiff  wished  to  shew  that  besides  paying  the 
£125,  defendants  were  to  make  the  ditch  to  the  lake. 

The  jury  found  for  the  plaintiff,  £75  on  the  6th  count,  and  £200  on  the  7th. 

Held,  that  the  plaintiff  was  entitled  to  recover  upon  the  sixth  count,  for 
although  the  defendants  were  not  bound  to  make  the  ditch  at  all,  yet,  aa 
they  had  commenced  it  by  the  plaintiff's  permission,  they  were  liable  for 
injury  caused  by  their  carelessness  in  constructing  it. 

Held,  also,  that  on  the  seventh  count,  under  the  plaintiff's  replication  the 
only  question  in  issue  was  the  payment  of  the  £125,  not  the  agreement 
to  accept  it  in  satisfaction,  and  that  the  verdict  on  that  count  could  not 
be  sustained.  ^ 

The  plaintiff's  declaration  contained  seven  counts.  The 
first  five  counts  were  for  alleged  injuries  to  the  plaintiff's 
cattle,  sheep  and  pigs,  by  the  locomotive  running  on  defen- 
dants' railway.  On  the  first,  second,  fourth  and  fifth  counts, 
the  defendants  paid  money  into  court,  which  the  plaintiff 
accepted  in  satisfaction  of  those  counts.  On  the  third  count 
the  defendant  paid  money,  £10  15s.,  into  court.    The  plain- 
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tiff  replied  damages  ultra,  and  on  that  issue  he  had  a 
verdict  for  £1  15s.,  which  the  defendants  did  not  move 
against,  so  that  the  only  counts  to  be  considered  in  dis- 
posing of  the  rule  were  the  sixth  and  seventh. 

The  sixth  count  charged  that  the  defendants  so  negligently- 
constructed  their  railway  across  the  plaintiff's  farm,  and 
made  their  ditches,  excavations,  culverts,  embankments,  &c., 
so  carelessly  and  unskilfully,  that  they  caused  the  surface 
water  on  each  side  of  the  railway  crossing  the  plaintiff's 
farm  to  run  and  flow  out  of  the  ditches,  &c.,  over  the 
plaintiff's  farm  on  the  south  side  of  the  railway,  and  to 
injure  the  soil,  and  the  hay  and  other  crops  growing  thereon. 
That  to  enable  the  defendants  to  remedy  this  inconvenience, 
and  to  carry  off  the  water  through  the  plaintiff's  land  into 
Lake  Ontario  without  doing  injury,  the  plaintiff,  on  the  1st 
of  January,  1856,  allowed  defendants  to  cut  a  large  ditch, 
leading  from  the  ditches,  excavations,  &c.,  of  the  defendants 
across  the  plaintiff's  land  into  Lake  Ontario.  That  the 
defendants  commenced  to  make  such  ditch,  and  that  it 
became  thereupon  their  duty  to  use  proper  care  and  skill  in 
making  the  same,  so  that  it  should  be  sufficient  for  carrying 
off  the  water  without  overflowing.  That  they  made  it  only 
for  a  small  distance  from  the  railway,  and  not  of  sufficient 
length,  width,  or  depth,  nor  with  a  sufficient  fall  to  carry  off 
the  water  through  the  plaintiff's  land,  so  that  it  brought 
down  a  great  quantity  upon  the  plaintiff's  land  and  there 
left  it,  whereby  it  spread  over  the  plaintiff's  land,  and  des- 
troyed and  damaged  his  grass,  crops,  &c. 

In  the  seventh  count  the  plaintiff  charged  that  by  articles 
of  agreement  between  the  plaintiff  and  defendants  made  on 
the  3rd  of  August,  1852,  and  sealed  with  the  seal  of  the 
defendants,  reciting  that  the  plaintiff  had  conveyed  certain 
lands  to  the  defendants  for  the  use  of  their  railway,  the 
defendants  covenanted  with  the  plaintiff  that  they  would,  in 
constructing  their  railway,  make  a  sufficient  bridge,  crossing 
or  passage  way,  over  or  under  their  railway,  on  such  portion 
of  the  plaintiff's  land  as  might  be  most  convenient  for  con- 
structing the  same,  and  would  make  sufficient  fences  on  each 
side  of  their  line,  and  would  maintain  the  same,  the  crossing 
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to  be  so  constructed  as  to  afford  all  reasonable  convenience 
for  teams  and  waggons,  loaded  and  unloaded,  to  pass  and 
re-pass.  And  the  plainti^  averred  tbat  on  the  1st  of 
January,  1853,  and  before  this  suit,  the  defendants  made 
their  railway  across  the  plaintiff's  land,  but  did  not  then, 
or  at  any  time  afterwards,  erect  and  make  a  sufficient 
bridge,  crossing,  or  passage-way  over  or  under  their  railway, 
convenient  for  teams,  &c.,  to  pass,  by  reason  of  which 
neglect  to  perform  the  said  covenant  the  plaintiff  had  been 
put  to  great  inconvenience  and  expense,  and  obliged  to  go 
by  a  very  circuitous  route  from  one  part  of  his  farm  to  the 
other. 

The  defendants  pleaded  to  the  sixth  count,  not  guilty,  and 
secondly,  that  they  did  what  is  complained  of  for  the  con- 
venience of  the  plaintiff,  and  at  his  risk  as  to  the  sufficiency 
thereof,  and  by  the  plaintiff's  leave  and  license. 
"  And  to  the  7th  count.  1st — Non  est  factum,  2nd — 
That  on  the  13th  of  April,  1855,  the  plaintiff  commenced 
an  action  against  the '  defendants  for  the  same  breaches  of 
the  covenant  in  the  same  agreement  as  are  complained 
of  in  the  seventh  count.  They  set  out  the  pleadings 
in  that  action,  by  which  it  appeared  that  they  pleaded 
performance  of  their  covenant  in  regard  to  the  construct- 
ing a  sufficient  bridge,  crossing,  or  passage-way,  &c., 
over  or  under  their  railway,  &c. ;  that  issue  was  joined 
upon  such  plea,  and  on  the  9th  of  May,  1855,  the  record 
upon  such  issue  went  down  to  be  tried,  when  it  was  agreed 
between  the  plaintiff  and  the  defendants  that  the  defendants 
should  abandon  their  pleas,  and  should  pay  the  plaintiff  £125 
in  full  satisfaction  and  discharge  of  the  causes  of  action, 
&c.,  and  that  the  plaintiff  should  accept  the  same,  &;c.,  and 
that  the  £125  was  thereupon  paid  and  accepted  in  full  satis- 
faction and  discharge,  &c. ;  and  defendants  averred  that  the 
covenant  and  causes  of  action  were  identical  with  those 
mentioned  in  the  pleadings  in  this  cause. 

The  plaintiff  replied,  taking  issue  upon  the  first  plea  to  the 
seventh  count,  and  to  the  second  plea  to  that  count  he 
replied,  traversing  the  payment  and  acceptance  of  money 
as  mentioned  in  the  plea,  in  full  satisfaction  and  discharge 
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of  the  causes  of  action  in  the  seventh  count  mentioned  (not 
denying  that  the  causes  of  action  were  identical). 

The  jury  found  a  verdict  for  the  plaintiff  on  the  sixth 
count  for  .£75  damages,  and  on  the  seventh  count  for  £200. 

At  the  trial  at  Hamilton,  before  Hagarty,  J.,  it  was 
proved  that  in  the  summer  of  1855,  a  writing  was 
signed  and  sealed  by  the  plaintiff,  and  purporting  to  be 
between  him  and  the  defendants,  wherein  it  is  stated  to  be 
agreed,  in  consideration  of  the  damages  agreed  to  be  paid 
in  May  then  last  past,  and  in  carrying  out  a  final  settlement 
between  the  parties,  that  the  Great  Western  Railway  Com- 
pany shall  carry  and  dig  a  ditch  of  sufiicient  width  and 
depth  from  the  cattle  pass,  on  lot  17,  1st  concession  of 
Saltfleet,  across  a  small  potatoe  field  to  the  head  of  a 
ditch  leading  towards  the  lake  already  dug  by  the  said 
Henry  Utter,  the  said  ditch  to  be  dug  so  soon  as  the  said 
Utter  should  give  notice  of  having  taken  his  potatoe  crop 
from  the  said  potatoe  field  ;  and  the  said  damages  so  agreed 
to  be  paid  as  aforesaid,  namely,  <£125,  together  with  the 
costs  of  the  action  now  pending  between  the  said  parties,  to 
be  paid  without  further  delay,  which  is  to  be  a  final  settle- 
ment and  bar  of  all  claims  and  demands  for  past  and  fi;iture 
damages,  by  reason  or  on  account  of  the  flow  of  water,  or 
obstruction  of  water,  or  otherwise  on  account  of  the  water 
by  reason  or  by  means  of  the  works  or  operations  of  the 
Great  Western  Railway  Company.  The  Company  to  be  at 
full  liberty  to  carry  the  water  to  the  said  ditch  across  the 
whole  of  lots  16  and  17  in  the  1st  concession.  The  said 
Henry  Utter  has  been  this  day  paid  £25  of  the  said  dama= 
ges,  the  remaining  £100  thereof  to  be  paid  to  his  attorneys, 
Messrs  Freeman  and  Craig,  dated  27th  July,  1855.  The 
above  payment  is  in  full  of  all  claims  and  demands  what- 
ever of  the  said  Henry  Utter  against  the  Great  Western 
Railway  Company,  except  for  some  lumber  taken  last  spring 
by  order  of  Kenneth  Ross,  track  inspector.  The  said  Henry 
Utter  having  been  paid  £2  for  two  sheep  killed  on  the  rail- 
"way.  Under  the  signature  and  seal  of  Henry  Utter  was 
written,  "  Mem. — We  will  continue  and  deepen  Utter's  ditch, 
if  necessary  to  carry  off  the  water." 
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But  though  the  plaintiff  executed  this  agreement  in 
presence  of  a  subscribing  witness,  there  was  no  execution  of 
it  in  any  manner  by  or  on  behalf  of  the  defendants. 

In  the  autumn  of  1855  the  defendants  did  begin  to  dig 
such  a  ditch  as  was  spoken  of  in  that  agreement,  although 
they  were  not  in  any  manner  legally  bound  to  do  so,  what- 
ever might  have  been  at  any  time  intended,  or  talked  of. 

The  plaintiff's  complaint  was,  that  the  defendants  began 
the  ditch  too  late  in  the  season  to  carry  it  through,  and 
instead  of  taking  it  to  the  lake,  as  was  anticipated  when 
they  began  it,  they  dug  only  a  few  rods  of  it  and  made  that 
of  insufficient  depth,  so  that  the  only  effect  of  what  they 
did  was  to  lead  the  water  from  their  line  of  railway  and  out 
of  the  holes  and  hollows  in  which  it  had  been  collected  there 
into  the  plaintiff's  fields,  from  which  it  could  not  escape 
otherwise  than  by  flowing  over  the  sides  of  the  ditch  and 
spreading  over  the  adjacent  lands,  thereby  injuring  the  soil 
and  destroying  the  crops.  The  plaintiff  proved  by  several 
witnesses  that  this  had  occasioned  a  good  deal  of  injury  to 
him  in  1855  and  1856,  and  it  was  for  that  injury  that  the 
jury  gave  ^75  damages  upon  the  sixth  count.  There  was 
evidence  that  the  railway  had  the  effect  of  carrying  off  the 
water  from  the  plaintiff's  land,  so  that  in  general  it  was  not 
so  wet  as  it  used  to  be  before,  but  there  was  strong  evidence 
to  shew  that  much  injury  arose  to  the  plaintiff  from  the 
unfinished  and  defective  ditch  complained  of. 

As  respects  the  seventh  count,  there  was  evidence  which 
proved  that  the  .£125,  spoken  of  in  the  pleadings,  was  paid 
to  the  plaintiff's  attorneys  in  satisfaction  of  the  injuries 
complained  of  in  the  former  action,  of  which  the  pleadings 
are  set  out  in  the  second  plea  to  that  count. 

The  plaintiff's  attorney  in  that  action  was  called  as  a 
witness  for  defendants  upon  this  trial,  and  he  swore  that 
the  defendants  paid  him  the  £125 :  that  he  thereupon 
withdrew  the  record,  and  it  was  accepted  in  satisfaction,  not 
only  of  the  damages  sought  to  be  recovered  in  that  action, 
but  also  in  satisfaction,  as  he  thought,  of  another  cause  of 
action  upon  which  they  were  going  to  trial,  of  the  same 
nature  as  that  complained  of  in  the  sixth  count. 
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The  plaintiff  on  the  trial  denied  that  the  £125  was  accep- 
ted by  him  in  satisfaction,  and  contended  that  it  was  part  of 
the  arrangement,  that  besides  paying  that  sum  the  defen- 
dants were  also  to  make  the  ditch  through  the  plaintiff's 
land,  from  the  railway  to  the  lake. 

The  defendants,  on  their  part,  insisted  that  the  plaintiff's 
answer  to  the  defendant's  special  plea  to  the  seventh  count 
only  denied  the  fact  of  payment  of  the  £125,  and  that  the 
agreement  that  it  was  to  be  paid  and  accepted  in  full  satis- 
faction not  being  traversed,  stood  admitted  upon  the  record. 

The  learned  judge  acceded  to  that  view.  He  held  that 
the  plaintiff  by  his  answer  to  the  plea  admitted  that  the 
causes  of  action  were  identical,  and  admitted  also  the 
agreement  alleged,  to  take  £125  in  full  satisfaction  and  dis- 
charge, and  that  the  replication  only  put  in  issue  the  fact  of 
payment,  which  payment  was  fully  proved.  He  therefore 
considered  that  the  plaintiff's  action  failed  upon  both  counts. 

The  jury,  however,  found  for  the  plaintiff  on  both  counts, 
giving  upon  each  severally  the  damages  mentioned. 

Cameron^  Q.  C,  obtained  a  rule  for  a  new  trial  on  the 
law  and  evidence  and  the  judge's  charge,  contending  that 
no  cause  of  action  was  proved  on  which  damages  could  be 
recovered  on  the  sixth  count,  and  that  in  regard  to  the 
seventh  count,  there  was  nothing  in  issue  on  the  pleadings 
except  the  alleged  payment  in  satisfaction  and  discharge  of 
the  former  action,  which  ought  to  have  been  found  in  defen- 
dants' favour  upon  the  evidence  ;  or  to  reduce  the  verdict 
to  the  <£1  15s.,  found  for  the  plaintiff  upon  the  third  count, 
and  enter  a  verdict  for  the  defendants  on  the  sixth  and 
seventh  counts,  or  to  arrest  the  judgment. 

O'Reilly^  Q.  C,  shewed  cause,  and  cited  Coggs  v. 
Barnard,  1  Sm.  Lea.  Cas.  145. 

Cameron^  Q.  C,  contra,  cited  Hey  v.  Moorehouse,  6  Bing. 
N.  C.  52 ;  Broom  Com.  676 ;  Clegg  v.  Dearden,  12  Q.  B. 
576  ;  Taylor  v.  Stendall,  7  Q.  B.  634 ;  Humphries  v.  Brog- 
den,  12  Q.  B.  739  ;  Jeffries  v.  Williams,  5  Ex.  792. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
It  appears  to  us  that  the  damages  given — that  is,  £75, 
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upon  the  sixth  count,  and  £200  upon  the  seventh — cannot  be 
looked  upon  as  excessive  if  confidence  were  placed  in  the 
evidence  given  on  the  part  of  the  plaintiff. 

With  regard  to  the  sixth  count,  it  was  shewn  on  the  trial 
that  the  plaintiff  allowed  the  defendants  to  make  a  ditch 
from  their  line  across  a  potatoe  field  of  the  plaintiff  to  the 
head  of  the  ditch  which  the  plaintiff  had  dug  or  was  digging 
towards  the  lake  in  order  to  drain  the  water  from  his  farm. 

The  complaint  is,  that  the  defendants  began  the  work,  but 
not  in  sufficient  time,  and  carried  it  only  part  of  the  way, 
and  then  left  it  unfinished,  so  that  it  led  the  water  from 
the  defendants'  railway  upon  the  plaintiff's  land,  and  the 
ditch  being  too  small  and  shallow  the  water  overflowed  upon 
the  plaintiff's  land  and  destroyed  or  damaged  his  crops. 

The  plaintiff  could  hardly  have  brought  trespass  for  this 
alleged  injury,  for  he  had  given  permission  to  the  defen- 
dants to  enter  upon  his  land  and  dig  a  ditch  larger  than  they 
had  dug,  and  the  defendants'  non-feasance  in  not  carrying 
their  work  through  would  not  make  them  trespassers 
ab  initio.  But  if  the  defendants,  availing  themselves  of 
the  plaintiff's  license  to  enter  and  dig  a  ditch,  dug  it  in  such 
a  way  as  not  to  answer  the  purpose  which  they  must  have 
known  was  intended,  leaving  it  imperfect,  and  of  insufiicient 
width  and  depth  to  contain  and  carry  off  the  water,  and 
thereby  did  a  serious  injury  to  the  plaintiff  by  carrying  the 
water  off  from  their  line  of  railway  upon  his  fields,  and 
there  leaving  it  without  proper  means  of  escape,  the  plain-  ^ 
tiff  can  well  complain  that  by  their  negligent  and  incomplete 
way  of  doing  what  he  had  allowed  them  to  do  they  had 
occasioned  much  damage  to  his  land  and  his  crops.  His 
complaint  as  to  the  extent  of  injury  may  have  been  exagge- 
rated and  unreasonable,  but  we  do  not  think  the  evidence 
shewed  it  to  be  so. 

The  defendants,  however,  maintain  that  there  was  no  duty 
incumbent  on  them  to  go  on  with  the  ditch,  and  to  make  it 
a  sufiicient  one.  No  doubt,  if  the  defendants  had  not 
set  to  work  to  make  a  ditch  on  the  plaintiff's  land, 
there  is  nothing  before  us  from  which  we  could  hold  that 
they  could  be  sued  for  a  breach  of  duty  in  not  making  a 
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ditch  of  any  size  or  length  whatever  on  the  plaintilF 's  land, 
for  undoubtedly  there  is  no  seal  or  signature  of  the  defen- 
dants by  which  they  have  bound  themselves  to  execute  any 
work  of  the  kind. 

If,  therefore,  they  had  kept  away  from  the  plaintiff's  land, 
and  not  led  the  water  from  their  land  upon  his,  there  would 
certainly  have  been  no  right  of  action  against  them  for  not 
making  a  ditch  through  the  plaintiff's  land  or  any  part  of  it. 
But,  after  what  did  take  place,  the  plaintiff  is  in  a  situation 
to  say  to  the  company,  that  they  did  by  his  permission  enter 
upon  his  land  to  make  a  ditch ;  and  we  may  fairly  infer  that 
they  did  this  to  save  themselves  from  inconvenience  or 
damage,  or  claims  for  damages,  rather  than  exclusively  for 
his  advantage ;  and  this  being  so,  it  was,  we  think,  to  be 
considered  by  the  jury  whether  the  defendants  had  or  had 
not  availed  themselves  in  good  faith  of  the  privilege,  or 
whether  they  had  not  acted  vexatiously,  and  with  culpable 
negligence,  thereby  abusing  the  permission  given  to  them. 
If  A.  sells  or  gives  to  B.  permission  to  go  upon  his  land  and 
take  certain  trees  growing  there,  and  B.  fells  the  trees  so 
carelessly,  as  without  necessity  to  injure  A.'s  fences  or  his 
crops,  no  doubt  A.  would  have  an  action  for  the  injury.  It 
is  true  there  is  no  such  "Writing  actually  executed  between 
the  parties  as  was  certainly  in  contemplation,  but  the  com- 
pany through  their  servants  have  done  certain  acts,  and  we  can 
enquire  for  what  purpose  and  with  what  spirit  they  did  those 
acts.  When  the  jury  saw  the  writing  which  Utter  executed, 
and  which  was  witnessed  by  the  solicitor  of  the  company, 
they  could  not  doubt  what  was  the  object  in  digging  the 
ditch,  and  that  the  plaintiff  had  a  good  right  to  expect  that 
the  ditch  which  he  had  himself  dug  would  be  continued  and 
deepened,  if  it  should  prove  to  be  necessary  for  carrying 
off  the  water.  The  defendants  were  as  well  able  to  observe 
and  judge  of  that  as  the  plaintiff. 

In  our  opinion  the  evidence  entitled  the  plaintiff  to  recover 
on  the  sixth  count. 

As  to  the  seventh  count,  we  agree  in  the  view  taken  by 
the  learned  judge  at  the  trial,  that  the  fact  of  payment 
alone  was  in  issue,  not  the  agreement  to  pay  or  to  accept 
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the  .£125  in  full  discliarge  and  satisfaction  of  the  causes 
of  action  in  that  count ;  an(^  that  being  so,  the  plaintiff,  in 
our  opinion,  could  not  set  up  at  the  trial  that  the  defendants 
undertook  to  do  something  else  besides  paying  the  money, 
for  that  would  be  inconsistent  with  the  agreement  set  out 
and  not  denied. 

And  indeed,  if  the  plaintiff  desired  the  jury  to  draw  from 
the  evidence  which  he  did  produce,  (we  mean  the  paper 
signed  by  him,)  the  inference  that  the  payment  of  <£125  was 
not  to  bar  all  such  claim  as  is  set  up  in  the  seventh  count, 
we  think  he  desired  to  draw  them  to  a  conclusion  not  easy 
to  be  reconciled  with  the  evidence. 

In  our  opinion  the  verdict  for  the  plaintiff*  on  the  seventh 
count  was  rendered  against  law  and  evidence,  and  we  think 
that  on  that  account  there  should  be  a  new  trial,  without  costs, 
as  the  jury  were  distinctly  recommended  not  to  find  for  the 
plaintiff*  on  that  count. 

We  think  it  right  to  add  that,  according  to  our  present 
impression,  the  plaintiff,  after  accepting  the  £125  upon  the 
understanding  expressed  in  the  paper  which  he  signed, 
would  find  it  difficult  to  support  an  action  for  the  cause  of 
action  in  the  seventh  count  under  any  state  of  the  pleadings 
consistent  with  the  facts.  * 


BOULTON  AND  McCaETHY  V.  SmITH  (ShEEIEE,  &C.) 

Chattel  mortgage — Affidavit — Omission  of  the  words,  "  against  the  creditors  of 
the  mortgagor''^ — Statement  of  contingent  liability— 20  Vic,  ch.  3 — Action 
against  sheriff — Direction  to  levy  on  one  of  several  defendants — Abandon- 
ment of  such  direction. 

L.  executed  a  chattel  mortgage  to  the  plaintija's  for  £140  2s.  5d.,  reciting 
that  he  was  indebted  to  them  in  £214  10s.  lid.  :  that  they  had  become 
security  for  him  as  indorsers  of  a  note  for  £25  lis.  6d.,  making  together 
£240  2s.  5d.,  for  £100  of  which  he  had  previously  given  them  another 
mortgage.  The  affidavit  filed  with  this  mortgage  stated  that  defendant 
was  justly  and  truly  indebted  to  the  plaintiffs  in  £214  10s.  lid. :  that 
£100  of  it  had  already  been  secured  :  that  the  liability  of  the  plaintiffs, 
with  the  sum  of  £25  lis.  6d.  for  the  said  L.,  was  truly  set  forth  in  the 
mortgage  ;  and  that  the  said  mortgage  was  executed  in  good  faith,  and 
for  the  express  purpose  of  securing  the  payment  of  the  money  so  justly 
due  as  aforesaid,  and  of  securing  the  plaintiffs  in  their  said  liability,  and 
not  for  the  purpose  of  protecting  the  goods  and  chattels  mentioned  in 
the  said  mortgage,  or  preventing  the  creditors  of  the  said  L.  from  obtain- 
ing payment  of  any  claim  against  him. 
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In  an  action  of  trespass  against  the  sheriff  for  seizing  the  goods  under  an 
execution, 

Held,  1.  That  the  affidavit  was  insufficient,  for  omitting  to  state  that  the 
mortgage  was  not  made  for  the  purpose  of  protecting  the  goods  ''against 
the  creditors  of  the  mortgagor,"  those  words  being  required  by  the  statute. 
2.  That  the  mortgage  was  defective,  in  not  shewing  sufficiently  the  terms, 
nature,  and  effect  of  the  liability  incurred  by  indorsing. 

It  appeared  that  the  plaintiffs'  attorney  in  the  execution  had  directed  the 
sheriff  not  to  sell  the  goods  of  L.,  but  to  levy  upon  another  defendant  in 
the  suit ;  that  that  defendant  having  remonstrated  and  urged  him  to  sell, 
he  telegraphed  to  the  attorney  to  know  if  he  should  do  so,  and  in  answer 
was  told  that  he  must  act  as  he  thought  fit,  according  to  his  own 
judgment. 

Held,  that  this  answer  was  an  abandonment  of  the  first  direction. 

Qucefe,  however,  whether  the  plaintiffs  could  have  sustained  an  action 

against  the  sheriff  for  disobeying  such  instructions,  they  not  being  parties 

to  the  suit. 

This  is  an  action  against  the  defendant  for  converting  the 
plaintiff's  goods. 

Pleas — not  guilty,  and  not  possessed. 

At  the  trial,  before  Draper,  C.  J.,  at  Barrie,  the  plain- 
tiffs proved  a  chattel  mortgage  from  Christopher  E.  Lee  to 
themselves,  dated  4th  of  June,  1857,  to  secure  the  sum 
of  £100,  with  a  proviso  for  payment  of  the  .£100  on  the 
4th  of  June,  1858,  with  interest.  This  instrument  was 
filed  on  the  5th  of  June,  1857,  with  the  necessary  affidavit 
of  execution  by  the  mortgagees  that  the  debt  was  due, 
and  that  the  bill  of  sale  was  bond  fide  made  to  secure 
the  debt,  and  not  to  protect  the  goods.  This  instrument 
was  not  re-filed  within  the  year,  though  it  appeared  the 
debt  was  not  liquidated.  The  plaintiffs  proved  a  further 
bill  of  sale  to  them  from  Lee,  dated  18th  of  August, 
1857,  by  way  of  mortgage,  to  secure  a  further  sum 
of  £140  2s.  5d.,  upon  the  same  property  described  in  the 
other  instrument.  The  statement  with  respect  to  this  in- 
debtedness was  in  these  words,  "  whereas,  the  said  party  of 
the  first  part  is  indebted  to  the  said  parties  of  the  second 
part  in  the  sum  of  214  10s.  lid.  currency,  and  whereas  the 
said  parties  of  the  second  part  are  security  as  endorsers  on 
a  note  of  £25,  in  a  sum  of  £25  lis.  6d.  for  the  said  party 
of  the  first  part,  making  together  a  sum  of  £240  2s.  5d. 
And  whereas  the  said  party  of  the  first  part  hath  heretofore 
given  to  the  party  of  tha  second  part  a  bill  of  sale  by  way 
of  mortgage  on  the  goods  after  mentioned  to  the  sum  of 
£100,  part  of  the  said  indebtedness,  and  hath  proposed  to 
51  VOL.  xvn. 
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secure  to  the  said  parties  of  the  second  part  the  balance  of 
said  indebtedness  and  security,  making  together  the  sum  of 
^140  2s.  5d.,  by  bill  of  sale  by  way  of  mortgage  of  the 
goods  and  chattels  after  mentioned."  The  proviso  for  pay- 
ment was,  that  the  ,£140  2s.  5d.  should  be  paid  with  interest 
on  the  1st  of  January,  1858.  This  instrument  was,  with  an 
affidavit  of  the  execution  thereof,  filed  in  the  office  of  the 
county  clerk  on  the  18th  of  August,  1857.  The  affidavit  of 
one  of  the  mortgagees  attached  was  in  these  words,  "  I 
Dalton  McCarthy,  of  the  Town  of  Barrie,  in  the  County  of 
Simcoe,  Esquire,  in  the  annexed  bill  of  sale  by  way  of 
mortgage  named,  make  oath  and  say,  first,  that  Christopher 
E.  Lee,  the  mortgagor  in  the  annexed  bill  of  sale  by  way  of 
mortgage  named,  is  justly  and  truly  indebted  to  D'Arcy 
Boulton  and  me,  the  mortgagees  therein  named,  in  the  sum 
of  £214  10s.  11-d.  Second.~T]i2.t  the  said  Christopher  E. 
Lee  heretofore,  on  or  about  the  4th  of  June  last,  executed 
unto  the  said  D'Arcy  Boulton  and  me  a  bill  of  sale  by  way 
of  mortgage,  in  consideration  of  £100,  which  sum  of  £100 
is  parcel  of  the  above  mentioned  sum  of  £214  10s.  lid. 
That  the  liability  of  the  said  D'Arcy  Boulton  and  me, 
with  the  sum  of  £25  lis.  6d.  for  the  said  Christopher 
E.  Lee,  is  truly  set  forth  in  the  bill  of  sale  by  way  of 
mortgage.  Thirdly. — I  further  say,  that  the  said  bill  of 
sale  by  way  of  mortgage  was  executed  in  good  faith, 
and  for  the  express  purpose  of  securing  the  payment  of 
the  money  so  justly  due  as  aforesaid,  and  of  securing  the 
said  D'Arcy  Boulton  and  myself  in  our  said  liability,  and 
not  for  the  purpose  of  protecting  the  goods  and  chattels 
mentioned  in  the  said  bill  of  sale  by  way  of  mortgage,  or 
preventing  the  creditors  of  the  said  Christopher  E.  Lee  from 
obtaining  payment  of  any  claim  against  him."  Lee  remain- 
ed in  the  possession  of  the  goods,  and  on  the  28th  of  June 
1858,  the  defendant's  officer  by  warrant  seized  the  goods 
and  sold  them  upon  execution. 

The  defendant  proved  a  judgment  obtained  by  the  Bank 
of  Toronto  against  Lee  and  some,  other  defendants,  one  of 
whom  was  McCarthy,  one  of  the  plaintiffs  in  this  suit.  The 
judgment  was  entered  on  the  8th  of  June,  1858,  and  a  fi.  fa. 
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thereon  placed  in  the  defendant's  hands  on  the  same  day,  and 
under  this  writ  the  goods  were  sold. 

The  following  objections  were  then  raised  to  the  plaintiff's 
recovery. 

1st. — That  the  title  could  not  be  derived  under  the  first 
bill  of  sale  dated  4th  June,  1857,  for  want  of  being  re-filed 
before  the  sherifi*  seized  on  the  8th  of  June,  1858. 

2nd. — That  the  second  bill  of  sale,  dated  18th  August, 
1857,  could  not  confer  title,  for  several  reasons  :  the  statute 
20  Vic,  ch.  3,  came  into  operation  on  the  1st  of  August, 
1857,  and  by  section  3  power  was  given  to  enable  persons 
to  take  security  by  way  of  mortgage  to  secure  a  future  lia- 
bility for  the  mortgagor,  not  extending  longer  than  one  year 
from  the  date  of  the  mortgage,  and  that  an  affidavit  of  a 
certain  description  was  thereby  prescribed :  that  this  mortgage 
was  an  attempt  to  combine  a  debt  due  under  the  first  section 
of  the  act  with  a  debt  to  become  due  under  the  third  section 
of  the  act,  but  did  not  give  the  particulars  of  the  debt 
which  was  to  become  due,  and  therefore  the  act  was  not 
complied  with.  Further,  that  the  affidavit  of  the  mortgagee 
did  not  comply  either  with  the  terms  of  the  first  section  or 
of  the  third  section :  it  was  an  attempt  to  combine  both,  but 
did  not  comply  with  either.  That  the  affidavit  omitted  to 
state  that  the  mortgage  was  not  for  protecting  the  goods 
"against  the  creditors  of  the  mortgagor." 

The  plaintifi's  then  went  into  evidence  with  a  view  of 
rebutting  these  or  some  of  these  objections.  It  was  proved 
that  on  the  10th  of  June,  1855,  the  attorney  for  the  execu- 
tion creditors,  the  Bank  of  Toronto,  through  these  plaintifi's, 
gave  the  defendants  notice  in  these  words  : 

"  Mr.  Sheriff. — You  will  please  levy  the  amount  of  the 
fieri  facias  in  this  cause  ofi"  the  defendant,  Henry  Fraser, 
and  if  he  should  not  have  eff"ects  sufficient  from  which  the 
debt  and  costs  can  be  made,  then  we  will  instruct  you 
further.  In  the  meantime  you  will  keep  possession  of  the 
property  of  the  defendant  Lee." 

On  the  21st  of  June  a  further  notice  was  given,  in  these 
words  % 

*'Mr.  Sherii'f.— I  hereby  direct  you  (as  before,  upon  the 
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lOth  of  June,  instant,  through  my  agents,  Messrs  Boulton 
and  McCarthy,  I  directed  you)  to  levy  the  debt  and  costs  in 
the  case  off  the  defendant  Henry  Fraser,  if  he  has  enough 
of  which  the  same  can  be  made,  and  if  he  has  not,  then 
I  will  instruct  you  further.  You  are  further  required  to 
take  notice  that  you  are  not  to  levy  upon  the  defendants 
Christopher  E.  Lee  and  Dalton  McCarthy  unless  I  instruct 
you  so  to  do.  You  will  therefore  please  abandon  any 
seizure  you  may  have  made  upon  either  or  both  of  said 
defendants." 

The  defendant  Fraser  in  the  execution,  it  appeared,  urged 
the  sheriff  to  keep  possession  of  Lee's  goods,  that  is,  the 
goods  mentioned  in  the  bill  of  sale,  and  sell  them  to  satisfy 
the  demand,  on  the  ground  that  Lee  was  the  primary  debtor 
and  ought  to  pay  the  amount  ;  and  McCarthy,  another 
defendant,  wished  that  the  amount  should  be  made  from 
Fraser,  and  to  effect  that  object,  the  attorney  for  the  Bank 
of  Toronto  acted  with  McCarthy.  The  sheriff  subsequently 
sent  a  telegraphic  message  to  the  attorney  for  the  Bank,  in 
these  words :  Will  I  sell  Lee's  goods  to-day  according 
to  Fraser's  instructions  ?  Answer."  The  answer  was  this, 
"  You  must  act  as  you  think  fit,  according  to  your  own 
judgment." 

The  sheriff  considered  this  answer  as  an  abandonment  of 
all  further  desire  to  control  him  in  making  the  money  on 
the  writ  of  fieri  facias,  and  he  sold  the  goods  mentioned  in 
the  mortgage  as  Lee's  goods. 

The  plaintiffs  contended  that  the  plaintiffs'  attorney  in 
the  fieri  facias  had  a  right  to  control  the  action  of  the 
sheriff  as  to  whose  goods  should  be  seized,  and  that  the 
answer  given  by  the  attorney  for  the  bank  was  no  aban- 
donment of  the  instructions  given  on  the  21st  of  June, 
1858. 

The  learned  Chief  Justice  left  the  question  of  value  of 
the  goods  to  the 'jury,  who  found  it  to  be  $452,  and  he 
entered  the  verdict  for  the  plaintiff  subject  to  the  opinion  of 
the  court,  who  might  order  the  judgment  to  stand  for  the 
plaintiffs,  grant  a  new  trial,  or  order  a  nonsuit. 

McMichaely  for  the  plaintiffs,  cited  Hunt  v.  Hooper,  12  M. 
&W.664;  Howard  v.Cauty,  2  D.&L.  115;  Levy  v.  Abbott, 
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7  D.  &  L.  185 ;  Barker  v.  St.  Quintin,  12  M.  &  W.  441 ; 
S.  C.  1  D.  &  L.  542. 

Richards,  Q.  C,  contra,  cited  Olmstead  v.  Smith,  15  U. 
C.  R.  421 ;  Tuton  v.  Senond,  4  Jur.  N.  S.  Ex.  365  ;  Hatton 
V.  English,  7  E.  &  Bl.  94. 

Robinson,  C.  J. — This  case  turns,  in  the  first  place, 
upon  the  sufficiency  of  the  affidavit  made  for  the  registra- 
tion of  the  chattel  mortgage  made  on  the  18th  of  August, 
1857. 

It  -was  necessary  in  regard  to  that  mortgage  to  observe 
the  provisions  of  the  last  statute  respecting  chattel  mortga- 
ges, 20  Vic,  ch.  3,  which  passed  on  the  27th  of  May,  1857? 
and  was  to  take  effect  on  the  1st  of  August  following. 
That  act  provides,  among  other  things,  that  every  mortgage, 
&c.,  of  goods  and  chattels  made  in  Upper  Canada  which 
shall  not  be  accompanied  by  immediate  delivery,  &c.,  shall 
be  absolutely  null  and  void  as  against  creditors  and  subse- 
quent purchasers  or  mortgagees,  unless  the  mortgage,  &c., 
or  a  true  copy  thereof,  shall  be  registered  within  five  days 
from  the  execution  thereof,  and  it  requires  that  the  mortgage 
(or  copy  thereof)  to  be  so  filed  shall  be  accompanied  with 
an  affidavit  of  the  mortgagee  or  his  agent,  that  the  mortga- 
gor is  justly  and  truly  indebted  to  the  mortgagee  in  the  sum 
mentioned  :  that  the  mortgage  was  executed  in  good  faith, 
and  for  the  express  purpose  of  securing  the  payment  of  the 
money  so  due  or  accruing  due,  "  and  not  for  the  purpose 
of  protecting  the  goods  and  chattels  mentioned  therein  against 
the  creditors  of  the  mortgagor,  or  preventing  the  creditors  of 
such  mortgagor  from  obtaining  payment  of  any  claim  against 
him.'' 

The  affidavit  of  one  of  the  mortgagees,  filed  with  this 
mortgage,  states  that  the  mortgagor,  &c.,  is  indebted  to  the 
mortgagees  in  the  sum  of  £214  10s.  lid.  That  on  or 
about  the  4th  of  June  previous  he  had  executed  a  mortgage 
to  them  to  secure  them  in  £100,  part  of  that  sum ;  that 
the  liability  of  the  mortgagor  to  them  in  ^£25  lis.  6d.  for 
the  said  mortgage  is  truly  set  forth  in  the  bill  of  sale  by 
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way  of  mortgage ;  that  the  said  bill  of  sale  by  way  of 
mortgage  was  executed  in.  good  faith,  and  for  the  express 
purpose  of  securing  the  payment  of  the  money  so  justly  due 
as  aforesaid,  and  of  securing  the  said  mortgagees  in  their 
said  liahilityy  and  not  for  the  purpose  of  protecting  the  goods 
.  and  chattels  mentioned  in  the  bill  of  sale  by  way  of  mort- 
gage, or  preventing  the  creditors  of  the  said  mortgagor  from 
obtaining  payment  of  any  claim  against  him. 

If  this  mortgage  had  been  merely  for  an  absolute  debt 
due,  the  affidavit  must  then  have  conformed  to  what  is 
directed  in  the  first  clause  of  the  act.  This  does  not  so  con- 
form, for  the  mortgagor  making  it  only  swears  that  this 
mortgage  was  not  made  for  the  purpose  of  protecting  the 
-  goods  and  chattels  mentioned  therein^  or  preventing  the 
creditors  of  the  said  mortgagor  from  obtaining  payment  of 
any  claim  against  him,  instead  of  swearing,  as  the  statute 
requires,  that  this  mortgage  was  not  made  for  the  purpose 
of  protecting  the  goods  and  chattels  mentioned  therein 
"  against  the  creditors  of  the  mortgagor.'' 

The  omission  of  the  words  "  against  the  creditors  of  the 
mortgagor,"  may  or  may  not  have  been  intentional,  but 
without  these  words  the  direction  in  the  statute  is  not  com- 
plied with,  and  I  cannot  say  that  those  words  are  so  clearly 
insignificant  that  we  are  at  liberty  to  dispense  with  them. 
If,  by  reason  of  what  is  said  in  the  affidavit,  and  also  in  the 
mortgage,  of  the  mortgage  having  been  given  in  part  for 
securing  the  mortgagees  against  a  liability  which  they  had 
incurred  for  the  mortgagor  by  endorsing  a  note  for  £25,  we 
should  look  upon  this  as  a  mortgage  not  coming  entirely 
within  the  first  clause,  but  rather  within- the  third  clause, 
then  it  must  be  held  that  the  affidavit  does  not  comply  with 
what  is  required  in  the  third  clause,  on  account  of  the 
omission  of  the  words  ''^  against  the  creditors  of  the  mortga- 
gor^'' which  are  directed  to  be  inserted  in  the  affidavit  under 
this  clause  as  well  as  in  that  under  the  other.  And  there  is, 
besides,  this  substantial  defect,  that  as  regards  the  liability  ; 
for  £25  incurred  by  indorsing,  this  mortgage  does  not  shew  ; 
the  terms,  nature,  and  effect  of  that  undertaking.  We 
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cannot  see  from  any  thing  in  the  mortgage  or  affidavit  when 
the  bill  or  note  had  become,  or  would  become  payable,  nor 
is  there  indeed  any  such  particular  statement  of  it  as  the 
act  requires. 

I  think  we  cannot  hold  a  mortgage  valid  which  does  not 
contain  such  a  statement,  when  the  circumstances  call 
for  it,  and  that  we  must  therefore  give  judgment  for  the 
defendant. 

It  is  not  necessary  to  dispose  of  the  other  point,  but  I 
incline  to  the  opinion  that  our  judgment  upon  that  must 
also  have  been  given  for  the  defendant. 

I  infer  that  after  the  sheriff  had  been  told  not  to  seize 
the  goods  of  Lee,  but  to  levy  the  money  upon  Fraser, 
Fraser,  who  was  merely  surety  for  Lee,  remonstrated  with 
the  sheriff  against  the  injustice  of  such  a  course,  and  that 
the  sheriff  being  perplexed  by  this,  applied  to  the  plaintiffs' 
attorney,  who  thereupon  sent  him  the  last  message,  "  that 
-  he  must  act  as  he  thought  fit,  according  to  his  own  judg- 
ment." That  fairly  imported  that  the  plaintiffs'  attorney 
did  not  insist  on  his  former  instructions,  but  left  the  sheriff 
to  do  as  should  seem  to  him  right. 

And  this  is  independent  of  another  material  consideration, 
namely,  whether  these  plaintiffs  can  derive  a  ground  of 
action  against  the  sheriff  from  the  fact  of  going  against  the 
instructions  of  the  plaintiffs'  attorney  in  an  action  in  which 
they  were  not  parties.  The  command  of  the  writ,  it  may 
with  reason  be  argued,  is  all  that  he  requires  to  justify  him 
as  against  strangers,  so  far  as  any  direction  of  that  kind  is 
concerned. 

Burns,  J. — A  good  deal  of  stress  was  placed  by  the 
plaintiffs  upon  the  circumstance  that  the  plaintiffs'  attorney 
in  the  writ  of  fi.  fa.^  that  is,  of  the  Bank  of  Toronto  against 
Lee,  had  given  directions  to  the  defendant,  the  sheriff,  not 
to  sell  Lee's  goods,  but  to  sell  the  goods  of  another  defendant 
named  in  the  writ  of  execution,  and  that  the  sheriff  disobey- 
ed those  directions  and  sold  Lee's  goods.  Whether  the 
sheriff  was  or  was  not  bound  to  obey  the  directions  of  the 
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plaintiffs'  attorney  in  that  suit,  or  whether,  in  point  of  fact, 
the  last  communication  made  to  him  on  the  subject  did  not 
leave  the  matter  open  to  the  sheriff  to  do  as  he  liked,  seems 
to  me  of  no  importance  in  the  enquiry  before  us  in  this  suit. 
The  dispute  between  these  plaintiffs  and  the  defendant  is, 
.  whether  the  plaintiffs  were  the  owners  of  the  property  sold 
or  not.  Whether  Lee  could  have  any  ground  of  complaint 
against  the  defendant  for  selling  his  goods  when  the 
attorney  for  the  plaintiffs  in  the  execution  directed  him 
not  to  sell,  is  quite  another  question/  Whatever  rights 
Lee  might  have  had  could  not  be  transferred  with  his  goods 
to  the  plaintiffs  so  as  to  give  them  a  right  of  action  beyond 
their  own  title,  and  therefore  we  cannot  see  what  it  is  to 
these  plaintiffs  whether  the  defendant  disobeyed  the  direc- 
tions or  not.  The  property  is  either  theirs  or  it  is  not,  and 
by  their  paper  title  they  must  either  stand  or  fall,  for  they 
never  had  possession  of  the  property. 

The  plaintiffs  rely  upon  the  bill  of  sale  of  the  18th  of  August, 
1857,  made  since  the  last  of  those  statutes  came  into  operation. 
This  bill  of  sale  is  an  additional  security  ;  that  is,  it  is  for  a 
further  sum  beyond  the  other.  It  is  to  be  observed  that  the 
first  bill  of  sale  was  to  secure  <£100  to  be  paid  on  the  4th  of 
June,  1858.  The  last  bill  of  sale  was  to  secure  <£140  2s.  5d. 
beyond  the  other  sum,  and  this  £140  2s.  5d.  is  made  pay 
able  on  the  1st  of  January,  1858.  This  instrument  is  an 
attempt  to  combine  a  security  by  way  of  mortgage  for  a  debt 
due  under  the  1st  section  of  the  last  act,  and  to  secure  a 
liability  of  the  plaintiffs  for  an  indorsation  for  the  mortgagor 
contemplated  by  the  3rd  section.  The  recital  is  this,  "And 
whereas  the  parties  of  the  second  part  are  security  as 
endorsees  for  a  note  of  ^25,  in  the  sum  of  £25  lis.  6d.,  for 
the  said  party  of  the  first  part,  making,  &c."  When  this 
note  was  to  fall  due  is  not  stated  in  any  way.  The  clause 
of  the  statute  is  clear  enough,  that  mortgages  to  secure 
parties  for  indorsations  cannot  extend  for  a  longer  period 
than  a  year  from  the  mortgage,  so  that  it  is  necessary  to  see 
at  what  time  the  liability  of  the  mortgagees  would  be 
inc\*rred,  that  it  may  be  determined  whether  the  instrument 
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will  operate  as  a  legal  security.    The  covenant  and  proviso 
are  for  the  payment  of  the  whole  sum  on  the  1st  of  January, 
1858,  and  that,  too,  whether  the  mortgagor  shall  have  paid 
the  note  upon  which  the  plaintiffs  are  endorsers  before 
the  day  arrived,  or  whether  the  note  in  its  terms  may  not 
have  been  payable  until  after  the  expiration  of  a  year  from 
the  date  of  the  mortgage.    I  do  not  mean  to  say  an  instru- 
ment may  not  be  framed  which  would  embrace  both  the 
objects  of  the  first  and  third  sections  of  the  act,  but  then  the 
information  which  the  instrument  would  afford  should  be 
complete  as  to  each  upon  the  face  of  it.    In  this  instance 
we  are  told  only  that  a  liability  did  exist  by  means  of  an 
indorsation,  and  then  that  is  made  a  debt  at  once  by  the 
proviso  and  the  covenant  for  payment  of  the  money  from 
the  mortgagor  to  the  plaintiffs,  and  is  absolute.    It  does  not 
appear  to  me  that  such  is  the  proper  construction  of  the 
third  section  of  the  act.    I  think  this  is  made  clear  by  look- 
ing at  what  it  is  enacted  the  affidavit  of  the  mortgagee  shall 
state,  namely,  that  the  mortgage  was  "  for  the  express  pur- 
pose of  securing  the  mortgagee  against  the  payment  of  the 
amount  of  such  his  liability  for  the  mortgagor."    Here  the 
mortgage  is  made  for  securing  the  plaintiffs  against  their 
liability  on  the  note,  but  is  made  absolutely  to  pay  the 
plaintiffs  the  amount  of  that  note  on  a  given  day,  though  it 
might  not  be  payable  as  yet  for  all  we  know  on  the  subject. 
If  a  security  like  the  present,  to  cover  a  liability  which  may 
or  may  not  require  to  be  enforced,  can  properly  be  done 
by  making  the  same  an  absolute  debt  eo  instanti,  and  pro- 
vide for  the  payment  of  it  at  a  particular  day,  whether  the 
demand  be  then  due  or  may  have  been  due  perhaps  before 
that  day,  the  door  will  be  opened  to  many  frauds  being  per- 
petrated to  protect  goods  upon  such  liability.    Besides  this, 
if  instruments  can  be  so  framed,  and  be  said  to  comply  with 
the  act,  it  must  follow  that  it  should  be  open  to  a  jury  to 
pronounce  whether,  in  case  a  note,  for  instance,  be  payable 
in  a  month,  a  mortgage  providing  for  the  payment  of  it 
in  twelve  months,  was  a  fraud  or  not.    That  would  be  and 
must  be  taken  to  be  so  now ;  but  if  the  proviso  and  cove- 
nant were  for  security  to  the  mortgagee  only  in  case  he  were 
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compelled  to  pay,  as  I  think  it  ought  to  be,  we  can  easily 
see  the  enquiry  must  be  very  much  lessened  and  take  quite 
a  dilFerent  turn.  We  cannot  imagine  the  legislature  meant 
any  thing  else  in  the  third  section  than  to  provide  for  counter 
security  to  the  mortgagee,  and  therefore  it  is  inconsistent 
with  that  view  to  make  the  security  an  absolute  debt  by  a 
proviso  and  covenant  to  that  effect. 

Then  the  affidavit  of  the  mortgagee  is  also  attacked,  and 
it  does  not  seem  to  me  that  it  complies  with  the  statute. 
The  affidavit  with  respect  to  this  note  merely  says  that  the 
liability  of  the  plaintiffs  is  truly  set  forth  in  the  bill  of  sale, 
and  the  bill  of  sale  makes  it  a  debt  due  the  plaintiffs,  whereas 
the  statute  says  the  affidavit  shall  state  that  it  was  done  for 
the  purpose  of  securing  the  mortgagee  against  the  payment 
of  such  liability.  The  importance  of  being  told  when  that 
liability  was  or  would  be  incurred  is  apparent. 

Then,  again,  the  affidavit  is  defective  as  respects  both  sec- 
tions one  and  three,  in  not  stating  that  the  mortgage  was 
not  made  for  the  purpose  of  protecting  or  securing,  &c., 
against  the  creditors  of  the  mortgagor.  The  argument  is, 
that  by  dropping  these  words  the  allegation  is  wider  than 
mentioned  in  the  act,  and  when  the  affidavit  says  it  was 
not  to  protect  the  goods,  that  will  mean  as  against  any  body 
and  every  body,  and  therefore  must  embrace  the  creditors  of 
the  mortgagor.  Here,  again,  is  a  difference  between  the 
two  affidavits.  In  the  first  case,  of  a  mortgage  to  secure  a 
debt  due,  the  expression  is,  that  the  security  is  not  given  for 
the  purpose  of  protecting  the  goods  against  the  creditors  of 
the  mortgagor,  but  in  the  case  of  a  mortgage  securing  the 
mortgagee  against  paying  a  liability,  the  expression  is,  that 
it  was  not  done  for  the  purpose  of  securing  the  goods  against 
the  creditors  of  the  mortgagor.  This  affidavit  has  omitted 
that  entirely,  although  it  professes  to  state  that  the  liability 
is  truly  set  out  in  the  mortgage.  Eut  although  it  may  be 
successfully  contended  the  construction  placed  upon  the  affi- 
davit by  the  plaintiffs'  counsel  may  be  correct,  that  it  is 
wider  than  saying  it  was  not  done  to  protect  the  goods  in 
the  deed  mentioned,  yet  are  we  at  liberty  to  say  that  it  is 
a  compliance  with  the  act  of  parliament  ?    There  may  be  a 
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value  attached  to  the  words  in  compelling  a  person  to  swear 
that  the  deed  was  not  made  to  protect  the  goods  against  the. 
creditors  of  the  mortgagor.  It  is  made  more  specific  in  that 
way ;  and  besides,  the  legislature  were  not  professing  to 
legislate  for  the  whole  world,  but  only  for  creditors  of  the 
mortgagor,  and  subsequent  purchasers  or  mortgagees  in  good 
faith  and  for  valuable  consideration.  Upon  the  whole,  I 
think  the  claim  of  the  plaintiffs  fails  as  against  an  execution 
creditor,  and  that  a  nonsuit  should  be  entered. 
McLean,  J.,  concurred. 

Judgment  for  defendant. 


GoODFELLOW  V.  ThE  TiMES  AND  BeACON  ASSURANCE  Co. 
Insurance — Provisional  receipt — Construction  of. 

A  receipt  in  the  following  form:  "The  Times  and  Beacon  Assurance 
Company  Agents'  Office,  Brantford,  3rd  of  February,  1858,  Received 
from  Messrs  J.  Goodfellow  &  Co.,  the  sum  of  $14,  being  the  premium 
for  an  insurance  to  the  extent  of  $2,000  on  property  described  in  the 
order  of  this  date,  subject  to  the  approval  of  the  hoard  at  Kingston^  the  said 
party  to  be  considered  insured  for  twenty-one  days  from  the  above  date, 
within  which  time  the  determination  of  the  board  will  be  notified.  If 
approved  a  policy  will  be  delivered,  otherwise  the  amount  received  will 
be  refunded,  less  the  premium  for  the  time  so  insured.'' 

Held,  not  an  absolute  insurance  fer  twenty-one  days  certain,  but  that  the 
company  might  within  that  period  reject  the  risk,  and  give  notice,  after 
which  their  liability  would  cease  :  Burns,  J.,  dissenting. 

Declaration. — That  whereas,  on  the  3rd  of  February,  1858^ 
the  plaintiffs  applied  to  the  defendants  for  an  insurance 
against  loss  or  damage  by  fire  upon  certain  property  of  the 
plaintiff's  :  that  is  to  say,  an  agricultural  instrument  factory, 
situate  at  Bradford,  to  the  extent  of  £500,  and  for  the 
period  of  three  months,  and  then  paid  to  and  deposited 
with  the  agent  of  the  defendants  the  sum  of  £3  10s.,  as  and 
being  the  premium  for  the  said  insurance  at  and  according 
to  the  usual  rates  of  the  defendants,  for  which  premium  the 
said  agent  of  the  defendants  granted  unto  the  plaintiff  a 
receipt  or  memorandum  in  writing,  in  the  words  and  figures 
following,  that  is  to  say :  "  The  Times  and  Beacon  Assurance 
Company  Agents'  Office,  Brantford,  3rd  of  February,  1858. 
Received  from  Messrs.  T.  Goodfellow  &  Co.  the  sum  of  $X4y 
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being  the  premium  for  an  insurance  to  the  extent  of  $2,000 
on  property  described  in  the  order  of  this  date,  subject  to 
the  approval  of  the  board  at  Kingston,  the  said  party  to  be 
considered  insured  for  twenty-one  days  from  the  above  date, 
within  which  time  the  determination  of  the  board  will  be 
notified.  If  approved  a  policy  will  be  delivered,  otherwise 
the  amount  received  will  be  refunded,  less  the  premium  for 
the  time  so  insured. — For  three  months." 

And  the  plaintiff  says,  that  the  said  receipt  or  memoran- 
dum in  writing  operated  in  law  as  an  insurance  upon  the 
property  aforesaid,  to  the  extent  aforesaid,  for  the  space  of 
twenty-one  days  certain ;  and  that  within  that  space  of  time, 
.to  wit,  on  the  ninth  day  of  February  aforesaid,  the  said 
property  of  the  plaintiffs,  being  of  the  value  of  £500  and 
upwards,  was  some  wholly  and  some  partially  destroyed, 
damaged  and  lost  by  and  in  consequence  of  fire,  to  the 
amount  in  the  aggregate  of  £500  and  upwards ;  and  the 
plaintiff  further  says,  that  the  defendants  did  not  at  any 
time  before  the  said '  fire  either  deliver  to  the  plaintiff  a 
policy  or  refund  to  him  the  premium  aforesaid,  or  any 
part  thereof,  nor  did  they  at  any  time  before  the  said  fire 
notify  the  plaintiff  what  the  determination  of  the  said 
board  in  reference  to  the  matter  aforesaid  was,  nor  have 
they  paid  the  said  sum  of  money  or  any  part  thereof. 

Plea. — The  defendants  say,  that  they  did,  within  the  said 
period  of  twenty-one  days,  and  before  the  said  fire,  cause 
and  procure  the  said  board  of  their  said  company  to  disap- 
prove of  and  reject  the  said  insurance,  of  which  the  plain- 
tiff had  due  notice  ;  and  thereupon  they,  the  defendants, 
were  ready  and  willing,  and  did  offer  to  refund  to  the 
plaintiff  the  amount  of  the  premium  alleged  to  have  been 
received  by  them  from  the  plaintiff. 

Demurrer, — That  the  insurance  in  the  declaration  set 
forth  was  an  absolute  one  for  twenty-one  days  certain,  and 
therefore  that  the  defendants  could  not  within  that  period 
terminate  the  same,  as  they  allege  in  the  said  plea  they  did. 

Eccles,  Q.  C,  for  the  demurrer. 

Cameron^  Q.  C.,  and  M.  E.  VanJcougTinef,  contra,  cited 
Hatton  V.  The  Beacon  Insurance  Co.,  16  U*  0.  E.  816 ; 
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Salvia  V.  James,  6  East  571 ;  Tarleton  v.  Stainforth,  5  T. 
R.  695 ;  Ellis  on  Insurance,  49,  75 ;  Hammond  on  Insur- 
ance, 46. 

Robinson,  C.  J. — On  the  argument  of  this  case,  we  were 
told  by  the  counsel  on  both  sides  that  all  that  was  desired 
was  the  opinion  of  the  court  upon  the  construction  of  the  pre- 
mium receipt  given  by  the  defendants'  agent,  for  that  the 
defendants  do  not  intend  to  dispute  their  liability  on  any 
other  ground,  if  they  are  liable  according  to  the  legal  effect 
of  the  receipt.  Then  the  question  upon  the  receipt  is  this  : 
do  the  words,  subject  "to  the  approval  of  the  board  at 
Kingston,"  mean  only  that  the  insurance  for  three  months, 
for  which  the  premium  was  paid,  was  to  be  subject  to  the 
approval  of  the  board,  or  that  what  the  agent  did  in  giving 
that  receipt  was  subject  to  their  approval  to  such  an  extent 
that  they  could  reject  the  risk  at  any  time  within  twenty-one 
days,  and  that  from  the  time  they  did  reject  it,  and  gave 
notice  of  such  rejection,  they  were  to  be  released  from  the 
risk,  even  for  the  remainder  of  the  twenty-one  days,  in 
which  case  the  premium  must  be  returned,  deducting  a  pro- 
portion for  the  time  the  property  had  continued  to  be  insured. 

In  my  opinion  the  board  could  decline  the  risk  as  soon  as 
they  had  knowledge  of  the  proposal,  and  the  property  would 
not,  against  their  will,  be  insured  by  them  for  the  twenty- 
one  days,  if  in  the  meantime  they  had  given  notice  of  their 
refusal  of  the  risk,  but  would  be  insured  only  up  to  the  time 
of  the  notice,  and  as  in  this  case  the  loss  occurred  after  the 
rejection  of  the  risk  and  notice  given  to  the  applicant,  the 
defendants  in  my  opinion  were  not  liable.  If  the  twenty- 
one  days  had  been  suffered  to  elapse  without  approval  by 
the  board,  then  I  think  the  plaintiff  from  that  time  would 
not  have  been  insured,  but  would  have  been  insured  up  to 
that  time,  provided  in  the  mean  time  he  had  not  been  in- 
formed that  the  risk  had  been  declined.  In  most  policies 
there  is  a  condition  that  the  company  may  at  any  time,  for 
such  cause  as  they  may  deem  sufficient,  cancel  the  policy, 
and  it  would  be  very  inconsistent  with  such  a  right  reserved 
to  them,  of  putting  an  end  to  the  insurance  even  after  the 
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policy  has  issued,  that  they  should  against  their  will  be  held 
to  insure  for  twenty-one  ^days  absolutely,  and  possibly  upon 
a  risk  such  as  no  prudent  person  would  have  taken  with  the 
knowledge  of  facts  which  the  company  may  have  acquired. 

The  construction  of  the  receipt  for  which  the  plaintiff 
contends  is  perhaps  more  in  accordance  with  its  language 
than  that  which  I  think  should  be  given  to  it,  but  I  cannot 
imagine  that  it  could  have  been  meant  by  the  receipt  to 
bind  the  company  absolutely  to  the  risk  for  twenty-one 
days,  whatever  circumstances  might  come  to  the  knowledge 
of  the  board,  snd  before  they  had  entered  into  any  contract 
further  than  this  conditional  one  with  the  agent. 

The  words  "subject  to  the  approval  of  the  board"  should 
be  read,  I  think,  as  applying  to  the  whole  effect  of  the 
writing,  so  that  if  within  the  twenty-one  days  the  company 
should  decline  the  risk,  and  give  notice  to  that  effect,  they 
are  not  to  be  held  nevertheless  bound  till  the  twenty-one 
days  have  run  Out. 

I  have  found  no  case  bearing  directly  upon  the  effect  to 
be  given  to  a  premium  receipt  such  as  this  is,  and  indeed  no 
decision  would  serve  as  an  authority,  unless  it  was  founded 
upon  a  receipt  expressed  in  similar  terms.  But  the  case  of 
Hatton  V.  The  Beacon  Assurance  Company  in  this  court 
(16  U.  C.  R.  316),  and  the  cases  cited  of  Tarleton  v.  Stain- 
forth  (5  T.  R.  695),  Salvin  v.  James  (6  East  5T1),  and 
Want  V.  Blunt  (12  East  183),  are  material  to  be  considered, 
as  tending  to  shew  that  though  the  words  of  the  writing 
may  seem  to  import  otherwise,  yet  the  insurers  will  not  be 
bound  after  they  have  declared  their  option  not  to  accept 
the  risk. 

The  words  at  the  end  of  the  receipt,  "  less  the  premium 
for  the  time  so  insured,"  strike  me,  as  they  do  my  brothers, 
as  apparently  referring  to  the  twenty-one  days,  as  if  the 
agent's  receipt  had  bound  the  company  absolutely  for  that 
time,  although  they  might  give  notice  of  rejecting  the  risk 
on  the  next  day  after  the  receipt  was  signed ;  but  I  think  it 
more  reasonable  to  construe  those  words  as  referring  to  the 
period  for  which  the  applicant  may,  according  to  the  circum- 
stances, have  continued  insured  within, the  proper  meaning 
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of  the  receipt,  than  as  extending  necessarily  to  twenty-one 
days,  and  though  notice  of  refusing  the  risk  may  have  been 
given  properly. 

My  judgment,  though  not  given  without  hesitation,  is  in 
favour  of  the  defendants,  and  I  wish  it  to  be  understood  that 
I  am  not  to  be  taken  to  have  expressed  any  opinion  upon 
the  plaintiff's  right  to  recover  in  this  form  of  action,  under 
the  circumstances,  as  upon  an  actual  contract  for  insurance, 
even  if  the  receipt  had  been  so  worded  as  to  exclude  all  pos- 
sibility of  doubt  that  the  intention  of  the  receipt  was  such 
as  the  plaintiff  contends  for.  Both  parties  intimated  that  it 
was  not  their  desire  to  raise  any  other  question  than  upon 
the  construction  of  the  receipt. 

I  think  the  defendants  were  no  longer  bound  by  the 
receipt  after  they  gave  notice  that  they  rejected  the  applica- 
tion, and  that  judgment  should  be  given  for  the  defendants 
on  the  demurrer. 

McLean,  J. — The  plaintiff  contends  that  the  defendants' 
agent  took  the  risk  for  twenty-one  days,  without  any  refer- 
ence to  the  approval  of  the  board  at  Kingston,  and  that  the 
board,  however  unwilling  to  take  the  insurance,  were  bound 
by  the  act  of  their  agent,  and  could  not  relieve  themselves 
or  exercise  any  control  in  the  matter  till  the  twenty-one 
days  were  expired.  Now  it  appears  to  me  that  all  that  was 
done  by  the  agent  was  intended  to  be  and  was  subject  to  the 
approval  of  the  board,  and  that  such  approval  or  the  disap- 
proval of  the  board  was  to  be  obtained  and  communicated  to 
the  plaintiff  within  twenty-one  days.  If  approved,  a  policy 
was  to  issue ;  if  disapproved,  then  the  amount  paid  was  to  be 
returned,  less  the  premium  for  the  time  insured.  The  agent 
could  scarcely  have  been  ignorant  that  insurance  companies 
generally  reserve  to  themselves  and  make  it  a  condition  that 
a  policy  may  be  withdrawn  and  a  risk  wholly  cancelled  by 
giving  to  the  insured  a  certain  stipulated  and  reasonable 
notice  ;  and  if  he  was  aware  of  that  fact  he  could  not  have 
supposed  that  by  any  authority  or  undertaking  of  his  he 
could  deprive  his  principals  of  the  right  to  exercise  their 
own  judgments  in  putting  an  end  to  a  risk  only  proposed  to 
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be  taken  and  in  fact  taken  subject  to  their  approval.  If 
the  receipt  given,  expressing  the  object  for  which  the 
money  was  given,  formed  an  absolute  irrevocable  contract 
for  twenty-one  days,  then  the  defendants  would,  at  the  mere 
will  and  pleasure  of  their  agent,  be  deprived  for  a  time  of 
the  power  of  rejecting  a  risk  which  he  might  propose  for 
their  acceptance,  however  objectionable  that  risk  might  be. 
It  is  unreasonable  to  suppose  that  any  agent  could  desire  to 
tie  up  the  hands  of  his  principals  in  such  circumstances,  and 
I  do  not  think  it  has  been  done  in  this  instance. 

As  I  understand  the  alleged  contract,  it  is  that  the  plain- 
tiffs, subject  to  the  approval  of  the  board  at  Kingston,  should 
be  considered  insured  for  twenty-one  days,  and  that  within 
that  time  the  determination  of  the  board  should  be  made 
known.  If  that  reading  be  correct,  then  the  insurance  for 
the  twenty-one  days,  a  time  probably  deemed  sufficient  to 
obtain  the  decision  of  the  board,  would  be  at  any  time  liable 
to  be  disapproved  of  and  discontinued,  and  from  that  time 
the  relation  of  insurer  and  insured  would  cease,  and  could 
not  be  revived  again  without  the  consent  of  both  parties. 

If  the  plaintiff's  proposition  for  insurance  were  approved, 
then  from  the  time  of  such  approval  he  would  have  a  right 
to  expect  a  policy,  and  such  a  policy  would  be  given  without 
reference  to  the  time  unexpired  of  the  twenty-one  days  spe- 
cified in  the  receipt;  so,  if  disapproved,  the  plaintiff's  claim 
for  insurance  from  the  time  of  his  receiving  notice  would  be 
at  an  end,  and  after  the  proposition  had  been  made  on  the 
one  hand,  and  rejected  promptly  on  the  other,  the  parties 
could  scarcely  imagine  that  nevertheless  a  contract  must 
exist  between  them  for  any  number  of  days  yet  to  run  to 
make  the  twenty-one  days  within  which  the  decision  of  the 
board  as  to  the  taking  of  the  risk  was  to  be  obtained.  The 
premium  to  be  deducted  from  the  amount  paid,  if  the  risk 
was  disapproved,  was  to  be  for  the  time  so  insured.  That 
would  seem  to  refer  to  the  twenty-one  days,  and  undoubtedly 
it  would  do  so  if  no  notice  were  sooner  given,  but  it  may 
just  as  well  be  taken  to  refer  to  the  time  to  elapse  between 
the  date  of  the  receipt  and  the  time  when  the  approval  or 
disapproval  of  the  board  at  Kingston  should  be  signified. 
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The  words  "  subject  to  the  approval  of  the  board  at  King- 
ston" seem  to  me  to  reserve  the  taking  of  the  premium  as 
well  as  the  taking  of  the  risk  for  the  approval  or  disapproval 
of  the  board,  just  as  much  as  if  these  words  were  written  in 
large  letters  at  the  head  of  the  receipt ;  and  if  every  thing 
relating  to  the  risk  has  been  done  subject  to  the  approval  of 
the  board,  it  follows  that  the  risk  was  refused  when  their 
approval  was  denied,  and  from  that  time  their  liability 
ceased.  Though  the  terms  of  the  receipt  are  to  a  certain 
extent  ambiguous,  yet  a  reasonable  construction  of  it 
(bearing  in  mind  the  position  and  duties  of  the  agent  who 
gave  it,  and  that  the  object  for  which  it  was  given  was 
merely  as  a  proposition  for  insurance  to  be  accepted  or 
rejected  by  the  defendants)  seems  to  me  to  establish  that  it 
cannot  be  regarded  as  an  undertaking  absolutely  binding  on 
the  defendants  for  a  period  of  twenty-one  days  from  its  date, 
and  therefore  I  think  that  judgment  in  this  case  must  be 
given  for  the  defendants  on  demurrer. 

Burns,  J. — It  appears  to  me  the  plaintiff  is  entitled  to 
judgment  upon  this  demurrer.  I  cannot  read  the  receipt 
given  by  the  defendants'  agent  in  any  other  light  than  that 
it  operates  as  an  insurance  for  twenty-one  days  at  least. 
The  premium  paid  is  for  the  period  of  three  months  from 
the  date  of  the  receipt,  and  of  course  the  twenty-one  days 
form  part  of  that  time.  The  taking  of  the  insurance  was 
to  be  subject  to  the  approval  of  the  board  at  Kingston,  and 
within  twenty-one  days  from  the  date  of  the  receipt  the 
determination  of  the  board  should  be  notified.  The  argu- 
ment for  the  defendants  concedes  that  there  was  an  insur- 
ance effected  by  the  receipt  for  some  period  of  time,  but 
then  it  is  said  it  was  only  till  the  board  at  Kingston 
would  say  whether  the  risk  should  be  taken  or  not.  If 
this  be  so,  what  then  is  the  meaning  of  the  expression  the 
said  party  to  he  considered  as  insured  for  twenty-one  days 
from  the  receipt  ?  If  the  whole  insurance  was  subject  to 
the  approval  of  the  board  at  Kingston,  what  necessity  was 
there  for  saying  any  thing  about  twenty-one  days  ?  If  the 
defendants'  argument  be  correct,  that  the  insurance  only 
53  VOL,  xvii. 
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continued  till  the  board  notified  their  refusal  to  take  the 
risk,  there  was  no  use  in  imposing  upon  themselves  any 
restriction  as  to  twenty-one  days  within  which  to  give  the 
notice,  but  when  they  took  the  premium  for  three  months, 
and  told  the  plaintiff  he  should  be  considered  to  be  insured 
for  twenty-one  days,  then  one  can  see  the  reason  of  the 
thing,  that  if  he  is  not  to  be  considered  as  insured  for  the 
whole  time  of  three  months  that  he  has  paid  his  premium 
for,  he  should  have  notice  of  their  intention  within  the  time 
he  is  to  be  considered  as  insured,  whether  it  will  be  accepted 
for  the  whole  time. 

I  do  not  think  the  case  of  Salvin  v.  James  (6  East  571) 
has  any  application  to  the  present  case.  There  the  plaintiff 
sought  to  make  tbe  defendants  liable  upon  an  advertisement 
that  if  a  policy  were  renewed  within  fifteen  days  after  its 
expiration  by  payment  of  the  premium,  the  party  should 
be  considered  as  insured  during  those  fifteen  days.  In  that 
case  the  defendants  had,  before  the  expiration  of  the  policy, 
notified  the  plaintiff'that  the  company  would  in  future  exact 
a  higher  rate  of  premium,  and  the  plaintiff  notified  them 
that  he  would  not  pay  it.  The  premises  were  burned  during 
those  fifteen  days.  No  premium  had  been  paid  by  the  plain- 
tiff for  those  fifteen  days,  and  I  think  it  was  obvious  enough 
by  the  plaintiff  refusing  to  pay  such  premium  as  the  defen- 
dants asked  in  order  to  renew  the  policy  for  another  year,  it 
must  be  considered  the  policy  terminated  within  the  year. 
So  here,  if  the  option  to  put  an  end  to  the  insurance  were  left 
to  the  defendants  upon  their  giving  notice  they  would  not 
accept,  it  must  be  treated  as  at  an  end  when  the  notice  was 
given.  But  the  defendants  received  the.  premium  not  only 
for  the  twenty-one  days,  but  the  whole  period  of  three  months, 
and  they  must  concede  the  point  that  until  they  do  give  the 
notice  the  plaintiff  was  insured,  so  that  the  case  differs 
from  that  cited  in  a  most  important  point.  The  question 
therefore  is  simply  this,  whether  the  defendants  had  an  option 
to  put  an  end  to  the  insurance  within  those  twenty-one  days 
or  not,  and,  as  I  before  remarked,  if  they  had,  I  can  see 
no  use  in  saying  any  thing  about  the  time,  and  I  cannot 
understand  why  their  agent  should  have  said  the  plaintiff 
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was  to  be  considered  as  insured  for  twenty-one  days  if  it  is  not 
to  be  so  taken.  I  think  the  last  expression,  that  the  amount 
received  would  be  refunded  less  the  premium  for  the  time  so 
insured  helps  in  the  construction.  If  the  time  was  to  be 
indefinite  as  to  the  period  of  insurance,  dependent  upon  the 
giving  of  the  notice,  I  think  we  should  have  found  the 
expression  to  be,  fo7'  the  time  insured.  The  use  of  the 
expression  so  insured  seems  to  me  to  point  at  something 
definite  preceding,  and  the  matter  precedent  to  that  is,  that 
the  party  is  to  he  considered  insured  for  twenty-one  daySj 
and  it  appears  to  me  that  is  not  dependent  upon  the  deter- 
mination of  the  board  at  Kingston.  The  company  may  be 
quite  willing  to  entrust  their  agents  with  the  power  of  insur- 
ing to  the  extent  of  twenty-one  days,  and  not  willing  to  go 
further,  but  reserve  to  the  board  at  Kingston  the  right  to 
continue  beyond  that  length  of  time. 

I  think  judgment  should  be  for  the  plaintiflf. 

Judgment  for  defendants  on  demurrer, 
Burns,  J.,  dissenting. 


Wilson  v.  Groves. 

Road  Companies — Bridges — Right  to  toll — Transverse  road — 16  Ftc,  ch.  190» 

sees.  30,  31. 

The  "Wortley  road  runs  north,  and  intersects  the  London  and  Port  Stanley 
Plank  road  within  less  than  100  yards  of  the  eastern  end  of  that  road, 
Tvhere  it  enters  the  town  of  London  after  crossing  the  Westminster  bridge 
over  the  Thames,  the  continuation  easterly  fot  ming  York  Street.  Th© 
plaintiff  living  on  the  Wortley  road,  thus  travelled,  in  going  into  London, 
over  less  than  100  yards  of  the  London  and  Port  Stanley  road,  including 
the  bridge.  The  London  and  Port  Stanley  road  had  been  purchased  by 
the  Lounty  of  Middlesex  from  the  Government. 

Ee^,  that  undes' the  proviso  to  section  31  of  16  Vic,  ch.  190,  he  was 
exempt  from  toll,  and  that  the  county  could  not  impose  a  charge  for 
pasiiing  the  bridge  alone. 

Sernhle,  that  the  county  in  this  case  owning  the  road,  could  not  impose  a 
liigher  rate  for  crossing  the  bridge  under  section  30,  which  allows  that 
to  be  done  by  road  companies  undsr  the  sanction  of  the  Council. 

Replevin  for  seizing  a  pair  of  mares  and  a  waggon  for 
4d.  toll  at  Westminster  Bridge.  It  is  considered  unneces- 
sary to  set  out  the  pleadings,  as  the  judgments  do  not  depend 
upon  them. 

A  special  case  was  stated  for  the  opinion  of  the  court,  as 
follows  : 


m 
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Previous  to  the  year  1843,  the  Wortley  road  over  the 
Westminster  Bridge  was  the  only  approach  to  the  town  of 
London  from  the  east,  west  and  south.  This  road  ran 
nearly  two  miles  from  the  commissioners'  road  in  Westmin- 
ster in  a  northerly  direction  to  the  approach  to  the  Westmin- 
ster Bridge,  where  it  turned  easterly  at  the  approach  to  the 
bridge,  and  over  it  into  York  street  in  the  then  town  of 
London.  The  bridge  then  standing  was  built  by  subscription, 
to  which  the  district  of  London  contributed,  and  its  east 
abutment  was  the  west  end  of  York  street,  in  the  said  town 
of  London,  which  town  is  separated  from  Westminster  by 
the  east  bank  of  the  river  Thames. 

In  the  year  1843,  the  Board  of  Works  undertook  to  make 
and  did  make  a  plank  road  from  London  to  Port  Stanley, 
and  in  doing  so  took  possession  of  the  said  bridge,  repaired, 
and  adopted  it  as  part  of  the  London  and  Port  Stanley  road, 
but  that  road  extends  no  further  than  the  end  of  the  bridge, 
and  excluding  its  easterly  abutment.  Instead  of  using  the 
Wortley  road,  they  adopted  a  new  line  by  extending  their  road 
westerly  in  the  direction  of  York  street  until  it  intersected 
the  WharnclilFe  road,  which  was  adopted  as  the  new  Plank 
Road.  The  toll  gate  was  erected  at  the  west  end  of  the  said 
bridge,  and  there  the  toll  for  the  first  six  miles  of  the  road 
was  levied,  but  half  toll  was  only  demanded  of  those  who 
lived  on  the  Wortley  road  in  going  to  or  returning  from  the 
town  of  London. 

In  the  year  1849  the  council  of  the  County  of  Middlesex 
acquired  the  London  and  Port  Stanley  road  by  purchase 
from  the  Government,  and  until  January  last  levied  the  toll 
as  it  had  been  levied  by  the  Government.  . 

In  the  spring  of  1851  the  old  bridge  was  carried  away, 
and  the  county  built  a  new  one,  which  is  the  bridge  now 
standing. 

In  January  last  the  Council  for  the  County  of  Middlesex 
passed  a  by-law,  authorising,  among  other  tolls,  7Jd.  to  be 
levied  for  every  pair  of  horses  and  waggon  which  crossed 
the  bridge  and  travelled  the  road  more  than  one  hundred 
yards  from  either  end  of  it,  but  this  toll  enabled  the  party 
paying  it  to  cross  the  bridge  and  travel  over  the  road  six 
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miles.  But  the  same  by-law  authorised  four  pence  toll  to 
be  levied  for  crossing  the  bridge  and  not  travelling  more 
than  one  hundred  yards  beyond  either  end  of  it.  Until  the 
passing  of  the  by-law  in  January  last,  the  bridge  was  taken 
to  be,  and  had  always  been  held  as  part  of  the  London  and 
Port  Stanley  road,  and  was  purchased  as  such  from  the 
Government,  but  re-built  by  the  council  at  the  time  above 
stated.  The  plaintilF  lives  on  the  Wortley  road,  within  a 
quarter  of  a  mile  from  the  east  end  of  the  bridge.  The 
plaintiff  resists  the  payment  of  the  toll  of  four  pence,  and 
replevies  on  the  ground, — 

1.  That  the  portion  of  the  London  and  Port  Stanley 
road  which  he  travels  is  but  a  traverse  of  that  road  of  less 
than.  100  yards  between  the  Wortley  road  and  York  Street, 
and  he  is  exempt  by  the  proviso  of  the  31st  clause  of  16 
Vic,  ch.  190. 

2.  He  denies  the  right  of  the  County  Council,  under 
whose  authority  the  toll  is  levied,  to  levy  a  toll  for  merely 
crossing  the  bridge. 

If  the  County  Council  have  the  right  to  levy  the  toll 
under  these  circumstances,  judgment  to  be  for  the  defendant^ 
if  not,  for  the  plaintiff. 

The  plaintiff  in  person  {0,  Robinson  with  him.) 

McMichael^  for  defendant. 

Robinson,  C.  J. — The  case  stated  by  the  parties  seems  to 
me  to  admit  that  the  pleas  of  the  plaintiff  to  the  avowry  are 
substantially  true,  and  therefore,  if  the  defendant  meant  to 
deny  that  they  shewed  the  distress  to  be  illegal,  he  should 
have  demurred  to  the  plaintiff's  pleas  to  the  avowry,  and 
that  would  Lave  brought  the  question  more  regularly  before 
the  court. 

-Upon  the  facts  stated  in  the  case,  my  opinion  is  in  favour 
of  the  plaintiff. 

I  consider  that  the  31st  section  of  the  statute  16  Vic,  ch. 
190,  which,  by  section  58,  is  made  to  apply  to  roads  that 
had  been  constructed  by  the  Board  of  Works,  means  that  no 
toll  is  to  be  charged  where  the  toll  road  is  not  used  for  more 
than  100  yards,  though  it  is  true  that  the  words  "  transverse 
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roads"  used  in  that  section  are  not  exactly  suited  to  a  case 
where,  as  in  this  instance,  ^the  toll  road  has  not  been  used 
literally  for  the  purpose  of  passing  immediately  from  one 
^'transverse'  road  to  another  over  the  toll  road;  but  the 
plaintiff's  servant  left  the  toll  road  at  its  eastern  terminus, 
-because  it  extended  no  further  in  that  direction,  and  went 
along  York  street,  which  ran  in  a  straight  line  from  it  into 
the  town.  York  street  is  in  fact  a  continuation  of  the  toll 
road  to  the  eastward,  and  any  person  going  into  London 
over  Westminster  Bridge  must  pass  some  few  yards  along 
York  street,  and  in  a  line  with  the  Port  Stanley  road,  before 
he  can  get  into  any  cross  street  leading  out  of  York  street 
into  the  city. 

So  long  as  the  person  coming  from  a  transverse  road  into 
the  Port  Stanley  and  London  road  uses  the  latter  road  only 
for  a  distance  not  exceeding  100  yards,  I  conceive  it  makes 
no  difference  whether,  when  he  leaves  the  Port  Stanley  road, 
he  gets  immediately  into  a  road  leading  transversely  from 
it,  or  is  obliged  to  travel  a  few  yards  beyond  the  Port  Stan- 
ley road  before  he  can  get  into  a  transverse  road. 

The  plaintiff  could  not  have  continued  along  the  Port 
Stanley  road  till  he  came  to  a  transverse  road  on  the  east 
end  of  the  bridge,  because  the  Port  Stanley  road  termi- 
nates at  the  east  end  of  the  bridge,  and  where  the  object  is 
to  get  into  a  road  or  street  leading  in  a  transverse  direction, 
it  cannot  be  done  immediately,  which,  indeed,  the  31st 
clause  does  not  require,  but  the  person  travelling  must  use 
York  street  for  a  little  way  till  he  comes  to  a  transverse 
road. 

The  act  was  framed  with  a  view  to  persons  coming  from 
a  cross  road  into  the  Port  Stanley  road,  and  using  it  a  short 
distance,  and  then  leaving  it,  which  he  would  usually  do  by 
diverging  into  another  cross  road,  and  the  person  framing 
the  act  did  not  take  into  view  such  a  case  as  the  present, 
where,  instead  of  the  party  leaving  the  road,  the  road  leaves 
the  party,  who,  if  he  goes  forward  in  any  direction,  can  use 
no  more  of  the  Port  Stanley  road. 

What  is  meant  by  the  clause  is,  that  whenever  a  person 
coming  from  another  road  uses  only  100  yards  or  less  of  this 
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toll  road,  and  then  goes  from  it  into  another  road,  he  shall 
pay  no  toll. 

The  London  and  Port  Stanley  road,  it  is  clear,  commenced 
in  the  town  of  London  on  the  east  side  of  the  river,  and  the 
bridge  always  formed  part  of  it.  The  present  bridge,  built 
by  the  county  council  in  1851,  after  they  had  acquired  the 
London  and  Port  Stanley  road  from  the  Government  by 
purchase,  must  be  looked  upon  as  being  held  by  them  just 
as  they  had  held  the  old  bridge  which  it  replaced,  and  with 
the  same  right  as  regards  tolls. 

Then,  if  so,  the  2Dd  section  of  16  Vic,  ch.  190  (at  the 
end)  makes  this  bridge  part  of  the  London  and  Port  Stanley 
road.  We  have  to  consider  also  the  29th,  30th,  and  31st 
sections  of  the  act,  under  one  of  which  power  is  given  to 
the  council  to  impose  a  higher  toll  in  consequence  of  this 
bridge,  upon  that  part  of  the  road  including  the  bridge,  * 
which,  by  the  30th  section,  is  made  part  of  the  road.  But 
if,  under  the  31st  section,  the  council  are  disabled,  as  I 
think  they  are,  from  imposing  any  toll  upon  the  plaintiff's 
waggon,  because  it  had  not  used  100  yards  of  the  road  in 
passing  from  one  road  to  the  other,  it  must  follow  that  they 
cannot  make  him  pay  a  higher  toll  by  reason  of  his  crossing 
the  bridge,  which  is  made  by  the  30th  section  a  part  of  the 
toll  road. 

I  assume  that  the  bridge  is  not  pretended  to  be  held  by 
the  county  municipality  on  any  other  footing  than  as  a  part 
of  the  London  and  Port  Stanley  road  purchased  by  them ; 
and  taking  that  to  be  so,  we  are  to  consider  the  statutes  12 
Vic,  ch.  5,  sections  12  k  13,  16  Vic,  ch.  190,  and  the 
Order  of  the  Governor  in  Council,  published  in  the  Upper 
Canada  Gazette  of  the  5th  of  July,  1851. 

This  case  was  argued  by  the  defendant's  counsel  as  if  the 
question  of  the  plaintiff's  liability  to  toll  turned  wholly 
upon  the  effect  to  be  given  to  the  31st  section  of  16  Vic, 
ch.  190,  upon  the  facts  stated. 

He  contended  that  the  30th  clause,  which  allows  a  bridge 
to  be  reckoned  as  representing  so  many  miles  of  road, 
according  to  its  cost  as  compared  with  the  cost  of  the  road, 
is  inconsistent  with  the  plaintiff 's  claim  to  be  looked  upon 
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as  travelling  over  less  than  100  yards  of  the  London  and 
Port  Stanley  road,  notwithstanding  he  passes  over  the 
bridge  which  forms  part  of  it,  and  which  probably  cost  as 
much  as  some  miles  of  the  road  in  other  parts.  But,  in  the 
first  place,  the  permission  to  make  the  toll  higher  for  the 
section  which  includes  the  bridge  cannot  be  applied  in 
respect  of  persons  coming  to  that  toll  gate  under  circum- 
stances which  entitle  them  to  pass  toll  free.  And,  in  the 
next  place,  I  think  we  cannot  hold  that  what  is  said  in  the 
80th  section  about  increasing  the  toll  by  reckoning  so 
many  miles  of  the  ordinary  toll  road  as  the  cost  of  the 
bridge  would  have  constructed,  has  the  effect  of  increasing 
the  distance  actually  travelled  upon  the  road,  when  that 
comes  in  question  under  the  proviso  at  the  end  of  the  81st 
clause. 

It  is  a  principle  of  law  that  taxes  and  tolls  are  not  to  be 
imposed  by  any  latitude  of  construction  given  to  an  act  of 
parliament.  The  authority  for  them  must  be  clear  and 
express. 

It  would  be  reasonable,  perhaps,  that  the  municipality 
should  be  allowed  to  impose  a  fair  rate  for  passing  the 
bridge  alone,  upon  those  persons  who  use  no  more  of  their 
road,  or  that  they  should  be  allowed  and  required  to  com- 
mute with  them  as  with  persons  living  on  the  line  of  the 
road  ;  but  it  seems  to  me  that  to  make  their  course  clear  for 
either,  some  amendment  of  the  law  is  necessary. 

McLean,  J. — The  defendant  avows  the  taking  of  the 
horses  and  -goods  mentioned  in  the  declaration  as  and  for  a 
distress  for  toll  payable  on  the  said  horses  and  goods,  for 
passing  over  a  certain  bridge  called  the  Westminster  Bridge, 
and  a  part  of  the  London  and  Port  Stanley  gravelled  road, 
not  exceeding  100  yards,  and  he  claims  a  right  to  demand 
such  toll  for  the  Municipal  Council  of  the  County  of  Middle- 
sex as  the  purchasers  and  owners  of  the  said  road  under  an 
act  passed  in  the  12th  year  of  her  Majesty's  reign,  entitled, 
^^An  Act  for  the  Better  Management  of  the  Public  Debts, 
Accounts,  Bevenue,  and  Property"  (12  Vic.  ch.  5,)  and 
under  a  by-law  of  the  said  county  passed  on  the  28th 
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of  January,  1858,  to  regulate  the  rate  of  tolls  to  be  paid  for 
passing  over  and  upon  the  said  bridge  and  the  said  part  of 
the  London  and  Port  Stanley  gravelled  road,  the  toll  to  be 
taken  therefor  being  at  the  reduced  rate  of.  four  pence  for 
every  vehicle  drawn  by  two  horses  or  animals.  The  plain- 
tiff  in  his  pleas  denies  the  right  of  the  municipal  council  to 
impose  or  collect  such  toll,  alleging  that  the  distance  travel- 
led from  the  intersection  of  the  Wortley  road,  near  which 
he  resides,  with  the  London  and  Port  Stanley  road,  is  less 
than  100  yards,  and  that  under  the  31st  section  of  16  Vic, 
ch.  190,  the  plaintiff  is  entitled  to  travel  over  the  same  free 
from  toll. 

The  real  defendants  in  this  case  no  doubt  are  the  Muni- 
cipal Council  of  the  County  of  Middlesex,  and  they  seem  to 
have  acted  as  if  they  were  in  the  same  position  as  a  road 
company,  and  had  the  same  authority  to  impose  tolls  at 
bridges  which  is  conferred  on  companies  by  the  30th  section 
of  16  Yic,  ch.  190. 

Not  having  purchased  from  any  company,  they  do  not, 
under  the  25th  section,  stand  in  the  same  position  as  if  they 
had  purchased  from  a  Company ;  and  as  tolls  at  bridges 
exceeding  the  ordinary  rate  along  the  roads  can  only  be 
imposed  by  companies  with  the  sanction  of  the  municipal 
council  of  the  county  having  jurisdiction  in  the  locality,  it 
follows,  I  think,  that  municipal  councils,  when  they  them= 
selves  become  proprietors  of  roads,  cannot  act  as  a  company 
might  under  their  sanction.  The  30th  clause,  I  think,  only 
applies  when  the  cost  of  erecting  a  bridge  exceeds  to  a 
considerable  extent  the  cost  of  making  two  miles  or  more  of 
road,  and  in  such  case  the  municipal  council,  in  sanctioning 
an  additional  toll  to  be  taken  by  a  company,  may  take  into 
account  the  «ost  of  such  bridge,  and  may  calculate  the  toll 
as  if  for  so  many  additional  miles  of  road  as  might  have 
been  constructed  by  the  like  expenditure.  But  if  the  council 
had  undoubtedly  the  same  right  as  a  company  in  that  respect, 
the  proviso  to  the  31st  section  must  prevent  the  taking  of 
any  toll  for  merely  crossing  any  road,  or  for  travelling  there- 
on in  crossing  from  one  transverse  road  to  another  when  the 
distance  does  not  exceed  100  yards.  Now  the  plaintiff's  pleas 
54  YOL.  xvn. 
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shew  that  to  have  been  the  case  at  the  time  of  the  demand 
of  toll  mentioned  in  the  avowry,  and  for  non-payment  of 
which  the  seizure  was  made/  The  bridge  and  part  of  the 
road,  formerly  part  of  the  Wortley  road,  do  not  together 
make  up  100  yards,  and  that  distance  is  travelled  on  an 
intersection  of  the  London  and  Port  Stanley  gravelled 
road  by  the  Wortley  road,  and  all  who  travel  only  that 
distance  on  the  line  of  both  roads  where  they  intersect  each 
other  are  entitled  to  pass  free. 

The  seizure,  therefore,  of  the  plaintiff's  horses  and  waggon 
for  an  amount  of  toll  not  legally  imposed  cannot  be  justified, 
and  judgment  must  be  given  for  the  plaintiff. 

Burns,  J. — The  authority  of  the  Municipal  Council  of 
the  County  to  impose  a  toll  over  the  bridge  in  question 
depends  on  the  construction  of  the  29th,  30th,  and  31st  sec- 
tions of  16  Vic,  ch.  190.  No  doubt,  under  the  30th  section, 
the  council  has  a  right  to  sanction  a  higher  rate  of  toll  for 
crossing  the  bridge  than  merely  charging  the  length  of  the 
bridge  as  so  much  of  the  road,  and  they  are  to  take  into 
consideration  the  expense  of  constructing  the  bridge  in 
doing  so.  This  authority,  however,  must  be  applied  to  those 
persons  who  travel  the  road,  inasmuch  as,  though  the  council 
has  the  authority  to  put  a  higher  toll  on  the  bridge  than 
any  other  part  of  the  road,  yet  the  bridge  is  part  of  the 
road.  The  proviso  in  the  first  section  of  the  first  act,  12 
Vic,  ch.  84,  expressly  enacts  it  to  be  so.  The  proviso  in  the 
2nd  section  of  16  Vic,  ch.  190,  is  to  the  same  efi"ect,  except 
that  if  the  bridge  be  within  the  limits  of  any  city,  incorpo- 
rated town  or  village,  then  it  forms  no  part  of  the  road. 
The  case  admits  that  the  bridge  is  not  within  the  limits  of 
London,  and  consequently  it  forms  part  of  the  road  belong- 
ing to  the  county.  The  question  between  these  parties,  as 
was  admitted  in  the  argument,  turns  upon  the  31st  section 
of  the  act,  and  whether  the  proviso  that  no  tolls  shall  be 
taken  for  merely  crossing  any  road,  or  for  travelling  thereon 
in  crossing  from  one  transverse  road  to  another,  when  the 
distance  between  such  transverse  roads  shall  not  exceed  100 
yards,  applies  to  the  present  case.    The  plaintiff  does  not 
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live  upon  the  road  in  question,  but  upon  another  road  which 
touches  and  goes  into  the  county  road,  and  crosses  the 
bridge  in  order  to  reach  York  street,  one  of  the  streets  of 
the  city,  the  distance  between  the  plaintiff's  road  and  York 
street  being  less  than  100  yards.  I  am  of  opinion  the 
council  has  no  authority  to  exact  a  toll  from  the  plaintiff,  but 
that  he  comes  within  the  exception,  and  that  it  is  of  no  con- 
sequence that  he  crosses  the  bridge  in  order  to  reach  York 
street.  If  there  were  no  bridge  there,  I  cannot  imagine 
there  could  be  any  question  upon  the  subject,  and  then  th(3 
case  just  comes  to  this,  whether  the  30th  section  enables  the 
council  to  levy  a  toll  upon  the  bridge,  although  the  31st 
section  would  exempt  the  plaintiff  from  paying  toll  if  there 
were  no  bridge  there.  The  new  provision,  that  is,  the  one 
contained  in  the  last  act  about  making  a  higher  charge  for  the 
use  of  the  bridge,  does  not,  as  it  appears  to  me,  authorise 
the  council  to  tax  those  persons  who  would  otherwise  be 
exempt  from  toll.  I  have  very  great  doubt  whether  in  fact 
the  30th  section  does  apply  at  all  to  this  case,  notwithstand- 
ing the  59th  section.  The  authority  given  in  the  30th 
section  is,  that  any  company  incorporated  under  the  act, 
with  the  sanction  of  the  municipal  council  of  the  county, 
may  charge  a  higher  rate  of  toll.  Here  the  county  itself  is 
the  proprietor  of  the  road  purchased  from  the  government. 
If  the  road  had  been  in  the  hands  of  a  company,  then  the 
power  of  the  council  is  that  of  an  independent  body 
sanctioning  the  higher  charge,  that  body  having  no  pecuni- 
ary interest  themselves.  But  here  the  council  is  sanctioning 
its  own  authority  to  take  the  higher  toll.  I  have  much 
doubt  whether  the  legislature  intended  that  to  be  so  in  the 
enactment  of  the  30th  section.  The  point,  however,  w^as 
not  urged,  and  I  have  come  to  the  conclusion  (supposing 
the  council  to  possess  the  power  of  sanctioning  a  higher 
rate  to  be  taken  by  themselves  upon  the  bridge)  that  it 
can  only  apply  to  those  persons  who  are  not  exempted 
in  any  way,  and  I  consider  the  31st  section  does  exempt  the 
plaintiff,  upon  the  facts  of  this  case,  from  paying  toll, 
although  to  go  from  his  road,  the  Wortley  road,  to  York 
street,  he  is  obliged  to  cross  their  bridge,  for  the  Wortley 
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road  and  York  street,  as  respects  the  road  in  question,  must 
be  considered  transverse  ^oads.  Reverse  the  question, 
and  suppose  some  one  living  in  the  city  wished  to  go  to 
the  Wortley  road,  it  appears  to  me  it  must  be  held  a  trans- 
verse road,  and  they  would  be  exempt  from  toll.  It  may 
be  said,  how  can  the  gate-keeper  know,  without  he  watches 
people,  whether  they  go  merely  from  the  "Wortley  road  to 
York  street  or  York  street  to  the  "Wortley  road  ?  The 
answer  to  that  is,  they  have  put  the  gate  in  the  wrong  place, 
and  have  only  put  it  where  it  is  in  order  to  compel  those 
persons  to  pay  toll  who  by  law  are  exempt,  for  if  they 
levy  toll  on  those  using  the  county  road,  it  is  easy  enough  to 
collect  the  toll  for  that  road. 

I  think  the  plaintiff  is  entitled  to  enter  judgment  upon  the 
verdict  in  his  favour. 

Judgment  for  plaintiff. 


Fulton  v.  The  G-rand  Trunk  Railway  Company. 

Railway  Company — Refusal  to  pay  fare — Action  for  putting  plaintiff  off  the 
train — 14  ^  15  Vic,  ch.  51,  sec.  21,  sub-sec.  6. 

The  plaintiff  got  upon  tlie  train  without  a  ticket,  and  when  asked  for  his 
fare  declined  paying  then,  as  he  said  he  had  not  made  up  his  mind  how 
far  he  should  go.  Defendant,  the  conductor,  said  he  must  decide,  and 
afterwards,  on  his  declining  again  on  the  same  ground,  stopped  the  train 
and  put  him  out,  at  a  place  about  a  mile  and  a  quarter  from  the  last 
station  and  '^within  half  a  mile  of  a  house.  The  plaintiff  at  last  ten- 
dered a  $20  gold  piece,  telling  the  conductor  to  take  his  fare,  $1.35,  out 
of  it. 

Jleld,  that  the  plaintiff  had  refused  to  pay  his  fare,  within  the  meaning  of 
the  14  &  15  Vic,  ch.  51,  sec.  21,  sub-sec.  6,  and  that  defendant  was  jus- 
tified in  what  he  did  ;  and  the  jury  having  found  for  the  plaintiff,  a  new 
trial  was  granted  without  costs. 

A  case  being  at  issue  in  the  county  court,  was  removed  into  this  court  by 
certiorari,  and  the  plaintiff  proceeded  upon  the  pleadings  as  they  stood, 
filing  no  new  declaration,  and  entering  no  appearance  above — Held,  that 
defendants  having  gone  to  trial  without  objection,  were  not  in  a  position 
after  verdict  to  object  to  the  irregularity. 

Action  for  expelling  the  plaintiff  wrongfully  from  the 
defendants'  railway  train,  on  which  he  was  being  carried  by 
defendants  as  a  passenger  from  Lancaster  to  Cornwall,  he 
having  offered  to  pay  his  fare. 

Defendants  pleaded  not  guilty,  by  statute  14  &  15  "V^ic, 
ch.  51,  sec.  20,  and  16  "Vic,  ch.  37,  sec.  2. 


FULTON  V.  THE  GRAND  TRUNK  RAILWAY  CO.  429 


The  action  was  at  issue  in  the  county  court,  when  it  was 
removed  into  this  court  by  certiorari.  The  plaintiff  pro- 
ceeded afterwards  in  this  court  upon  the  pleadings  as  they 
had  stood  in  the  court  below,  filing  no  new  declaration  or 
other  pleadings,  and  no  appearance  in  this  court  was  entered 
for  the  defendants. 

Notice  of  trial  was  served  as  usual.  It  was  not  shewn 
that  the  defendants  made  any  application  to  set  aside  the 
proceedings  as  irregular,  or  intimated  any  objection  on  that 
account  before  verdict. 

At  the  trial,  at  Cornwall,  before  Richards,  J.,  it  appeared 
from  the  evidence  that  the  plaintiff  got  on  the  train  at  Lan- 
caster :  that  he  came  to  the  station  there  too  late  to  purchase 
a  ticket,  and  got  hastily  upon  the  train,  and  continued  stand- 
ing on  the  small  platform  in  front  of  one  of  the  cars  :  that 
after  the  train  proceeded  the  conductor  asked  him  for  his 
fare,  as  he  had  no  ticket,  but  he  declined  paying  then,  as 
he  said  he  did  not  know  whether  he  should  get  off  at  Corn- 
wall or  go  beyond  to  Harrisburg  :  that  the  conductor  told 
him  he  must  make  up  his  mind,  and  pay  his  fare :  that 
afterwards  the  conductor,  finding  he  would  not  comply  with 
the  regulations  and  pay  his  fare  before  he  got  to  Cornwall, 
told  him  he  must  pay  his  fare  to  some  certain  place  or  leave 
the  train  :  that  the  plaintiff  at  last  tendered  him  a  $20  gold 
piece,  and  told  him  to  take  the  change  out  of  that,  the  fare 
being  $1.35. 

A  companion  who  was  with  the  plaintiff  swore  that  they 
two  had  been  at  a  dance  the  night  before,  and  had  been  in 
bed  all  the  afternoon  before  going  upon  the  train,  but  that 
the  plaintiff  was  sober  :  that  he  and  the  plaintiff  stood  out 
upon  the  platform  because  the  witness  was  smoking.  The 
plaintiff  persisted  in  saying  that  he  would  pay  when  he  got  to 
Cornwall,  and  buy  a  ticket  there  if  he  wanted  to  go  further, 
saying  that  it  was  nothing  to  defendant  if  he  did  not  decide 
before  he  got  to  Cornwall ;  but  when  he  was  being  put  off, 
or  just  after,  he  tendered  the  gold  piece. 

The  place  where  he  was  put  off  was  between  one  and  two 
miles  from  Somerstown  station,  which  they  had  passed  on 
their  way  to  Cornwall.    The  station-master  there  swore 
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that  there  was  a  dwelling-house  about  half  a  mile  from 
where  they  stopped  :  that  the  plaintiff  must  have  seen  the 
light  in  the  window  of  the  house,  but  that  he  did  not  go 
to  it. 

The  learned  judge  told  the  jury  that  he  thought  the  con- 
ductor was  not  obliged  to  give  change  for  the  twenty  dollar 
gold  piece  tendered  to  him ;  but  if  the  conductor  peremptorily 
refused  to  receive  the  fare  on  other  grounds,  and  not  for  that 
reason,  he  thought  the  plaintiff  was  entitled  to  recover,  and 
he  intimated  his  opinion  to  be  that  the  plaintiff  was  entitled 
to  recover,  though  if  they  thought  the  plaintiff's  conduct 
was  equivocal,  not  decided,  that  might  be  taken  into  con- 
sideration in  giving  damages. 

The  jury  found  for  the  plain  tiff  ^£2  7  10s.  damages. 

J.  Bell  (of  Belleville)  obtained  a  rule  nisi  for  a  new  trial 
on  the  law  and  evidence,  on  the  ground  that  the  plaintiff  had 
made  no  legal  tender  of  his  fare,  and  that  the  defendants 
were  justified  upon  the  evidence  in  putting  the  plaintiff  off 
the  train,  or  on  the  ground  of  surprise  and  discovery  of 
new  evidence ;  or  to  set  aside  the  verdict  for  irregularity, 
there  having  been  no  appearance  entered  by  the  defendants 
in  the  cause,  nor  any  declaration  or  pleadings  served,  and 
because,  the  case  having  been  removed  by  certiorari  from 
the  county  court,  the  plaintiff  yas  bound  to  begin  de  novo. 
— He  cited  Pickford  v.  Grand  Junction  E.  W.  Co.,  8  M. 
&  W.  372  ;  Rawson  v.  Johnson,  1  East  203. 

The  defendants  shewed  that  the  conductor  who  put  the 
plaintiff  off  the  train  was  absent  at  Chicago  when  the  trial 
took  place,  and  that  they  did  their  best  to  find  where  he  had 
gone  to,  but  could  not.  The  application  was  made  on  the 
part  of  the  defendants  to  put  off  the  trial  on  that  account. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J. — I  think  the  only  question  we  have  to 
deal  with  in  this  case  is  whether  the  verdict  was  right  upon 
the  evidence  that  was  given.  The  defendants  having  them- 
selves concurred  with  the  plaintiff  in  going  to  trial  upon  the 
record  of  the  proceedings  as  made  up,  and  having  made  no 
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application  on  the  ground  of  irregularity,  but  having  ac- 
cepted the  notice  of  trial,  and  retained  it  without  giving 
notice  that  they  looked  upon  any  thing  that  had  been  pre- 
viously done  as  irregular,  are  not  in  a  situation  to  take 
objections  to  the  previous  proceedings. 

And  as  to  the  affidavits  of  discovery  of  new  evidence,  and 
of  the  absence  of  a  material  witness,  I  do  not  think  that 
they  lay  sufficient  ground  for  setting  aside  the  verdict. 

The  defendants,  if  they  thought  the  evidence  of  the  con- 
ductor would  have  been  material,  should  at  least  have  at- 
tempted to  have  the  trial  put  oiF  until  they  could  obtain 
him  ;  and  in  such  a  case  as  this  the  court  would  have  been 
disposed,  I  dare  say,  to  accede  to  the  application  on  rea- 
sonable ground  being  shewn.  The  defendants  must  be  sup- 
posed to  have  known  what  they  had  it  in  their  power  to 
prove  at  the  trial,  and  seem  to  have  relied  upon  its  being 
sufficient,  and  as  it  appears  to  us  not  without  good  reason. 

The  plaintiff's  complaint  is,  that  he  was  wrongfully  put 
off  the  defendants'  railway  train  in  which  he  was  being  con- 
veyed as  -a  passenger  from  Lancaster  to  Cornwall,  although 
he  offered  to  pay  his  fare.  The  defendants  having  pleaded 
the  general  issue,  as  allowed  by  statute,  gave  the  special 
matter  in  evidence  under  it. 

The  Railway  Clauses  Act,  14  &  15  Vic,  ch.  51,  sec.  21, 
sub-sec.  6,  enacts  that,  "  Passengers  refusing  to  pay  their 
fare  may,  by  the  conductor  of  the  train  and  the  servants  of 
the  company,  be,  with  their  baggage,  put  out  of  the  cars,  using 
no  unnecessary  force,  at  any  usual  stopping  place,  or  near 
any  dwelling  house,  as  the  conductor  shall  elect,  first  stop- 
ping the  train." 

In  my  opinion  the  plaintiff  refused  to  pay  his  fare  within 
the  meaning  of  that  clause  when  he  failed  to  pay  it  upon 
being  civilly  asked  for  it,  and  that  more  than  once,  by  the 
proper  officer,  and  contented  himself  with  saying  that  he 
had  not  yet  made  up  his  mind  where  he  was  going  to,  and 
that  he  would  tell  him  when  he  got  to  some  place  ahead. 

The  conductor  of  the  train  has  a  right  to  know  at  once, 
not  only  whether  the  passenger  is  willing  to  pay  his  fare, 
but  whether  he  can  pay  it ;  and  if  he  could  be  put  off  in  the 
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manner  the  plaintiff  was  attempting  to  do,  the  passenger 
Gould  in  any  such  case  continue  to  he  carried  as  far  as  he 
meant  to  go  without  paying  his  fare,  or  having  any  means 
to  pay  at  all,  and  might,  when  the  train  arrived  at  any 
station  where  he  chose  to  leave  it,  step  out  of  the  train 
and  evade  payment. 

We  see  that  when  a  railway  train  stops  at  any  station 
every  passenger  feels  himself  at  liberty  to  leave  it  freely, 
without  waiting  for  the  permission  of  any  officer,  or  stop- 
ping till  he  can  be  released  by  one.  That  is  a  most  con- 
venient arrangement,  both  for  the  passengers  and  for  the 
railway  company,  for  by  that  means  the  passengers  can 
depart  instantly  and  without  hesitation,  and  the  company's 
officers  are  left  at  liberty  to  attend  to  the  movement  of  the 
train,  without  having  their  attention  distracted  by  looking 
after  passengers  in  order  to  collect  their  fare.  But  this 
convenient  method  of  doing  business  can  only  be  provided 
by  insisting  rigidly  on  the  passengers  shewing  their  tickets 
or  paying  their  fare  at  the  proper  time,  which  is  when  they 
are  asked  to  do  so. 

Now  here  the  plaintiff  came  too  late  to  get  a  ticket,  which 
is  the  regular  course.  That  probably  arose,  as  well  as  his 
unreasonable  conduct  afterwards,  from  his  having  been  up 
all  the  night  before,  and  having  slept  the  next  day  till  the 
train  came,  as  his  companion  explained  ;  but  since  he 
scrambled  into  the  train  in  that  hurried  manner  without 
obtaining  a  ticket,  as  people  are  expected  to  do,  that  ought 
to  have  disposed  him  to  give  no  unnecessary  trouble  after- 
wards. His  refusal  to  pay  when  asked,  on  the  pretence 
that  he  did  not  yet  know  where  he  was  going  to,  was  incon- 
siderate and  unreasonable,  and  it  was  trifling  with  the  con- 
ductor to  persist  in  that  course  when  applied  to  a  second 
time.  If  he  had  a  right  so  to  act,  of  course  every  other 
passenger  could  with  equal  right  have  done  the  same,  and 
in  that  case  a  train  would  arrive  at  the  next  station  without 
any  one  having  paid  for  his  passage,  and  without  the  con- 
ductor knowing  whether  any  one  was  going  to  leave  the 
train  or  not.  This  would  leave  the  conductor  perhaps 
with  several  cars  full  of  passengers^  and  accounts  to  settl© 
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with  them  all  whenever  they  chose  respectively  to  say  that 
they  intended  to  go  no  further.  It  would  be  impossible  that 
the  business  on  a  railway  train  could  be  conducted  in  that 
loose  way  without  manifest  risk  of  accidents,  because  it  would 
never  be  known  how  long  they  might  be  detained  haggling 
with  the  passengers  at  the  several  stations,  and  one  or  more 
conductors  would  have  to  watch  the  passengers  in  every  car. 
It  is  a  matter  in  which  the  public  are  interested,  that  there 
should  be  no  such  impediment  in  the  way  to  obstruct  the 
prompt  and  regular  progress  of  the  train,  because  the  con- 
ductors of  it  must  keep  their  time,  or  the  chance  of  collision 
with  other  trains  is  much  increased,  and  the  danger  of  other 
accidents,  in  consequence  of  the  train  having  to  be  driven  at 
greater  speed  in  order  to  make  up  for  such  detentions. 

The  plaintiff  tendering  at  last  a  twenty  dollar  gold  coin 
in  payment,  either  when  he  was  about  being  put  off  or  after 
he  had  been  put  off,  makes  no  difference,  I  think,  in  the 
case,  for  that  was  not  a  reasonable  offer  to  pay,  which  re- 
quired more  than  eighteen  dollars  to  be  paid  back  in 
change.  The  general  practice  is  for  the  passengers  to  pay 
at  the  office  and  get  tickets.  The  officer  attending  there 
might  reasonably  object  to  an  offer  of  a  twenty  dollar  gold 
piece  in  order  that  one  dollar  and  twenty-five  cents  might 
be  taken  out  of  it.  If  any  or  all  of  the  passengers  might 
put  him  to  the  trouble  of  giving  back  so  much  change  as 
that,  it  would  be  impossible  that  the  business  could  be  tran- 
sacted with  the  expedition  which  is  necessary,  or  with  pro- 
per caution,  for  there  would  be  people  probably  who  would 
soon  take  their  chance  of  putting  off  counterfeit  coin  or 
bills,  if  they  found  that  the  officer  was  obliged  to  receive 
them  under  circumstances  which  did  not  admit  of  his  taking 
time  to  scrutinize  them ;  and  a  person  rushing  into  a  car 
without  a  ticket  has  no  reason  to  expect  that  he  will  find 
the  conductor  prepared  to  change  a  twenty  dollar  gold 
piece,  for  he  relies  upon  receiving  tickets  from  the  parties, 
or  if  money  is  to  be  paid  to  him  instead,  that  it  will  be  paid 
with  reasonable  regard  to  what  is  convenient  under  the  cir- 
cumstances. 

Then  as  to  the  plaintiff  not  having  been  put  off  at  a  station, 
55  VOL.  XVII. 
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the  statute  does  not  require  that,  but  allows  the  conductor  in 
his  discretion  to  put  him  off.  near  any  dwelling  house  ;  and 
if  the  plaintiff  had  rested  his  right  to  recover  solely  upon 
that,  it  ought  I  think  to  have  been  left  to  the  jury  to  say 
whether  the  plaintiff  was  not  put  off  at  a  point  reasonably 
near  to  a  dwelling  house  under  the  circumstances. 

The  case,  from  the  learned  judge's  notes  of  his  charge, 
seems  rather  to  have  gone  to  the  jury  on  other  ground,  for 
they  were  told  that  if  they  thought  the  plaintiff's  conduct  in 
regard  to  paying  was  equivocal  and  undecided,  they  might 
take  that  into  consideration  in  allowing  damages.  The  jury 
gave  what  seems  to  be  very  substantial  damages  under  the 
circumstances  ;  and  certainly  I  think  that  when  the  plaintiff 
did  not  do  as  all  passengers  are  expected  to  do  in  regard  to 
their  fare,  but  instead  of  paying  it  acted  equivocally  and 
undecidedly,  the  conductor  was  entitled,  if  not  called  upon, 
to  decide  for  him  that  he  was  not  prepared  to  go  any  further 
upon  the  train,  since  he  would  not  comply  with  the  well 
understood  practice.  '  It  was  only  by  so  acting  that  the 
officer  could  regularly  remove  the  difficulty,  and  be  at 
liberty  to  attend  to  his  duties  in  the  train. 

I  think  there  should  be  a  new  trial,  without  costs. 

Burns,  J. — This  case  appears  to  me  important  in  respect 
to  defining  the  powers  given  to  the  conductors  and  servants 
of  railway  companies,  under  the  6th  sub-section  of  section 
21  of  the  Railway  Clauses  Act,  14  &  15  Vic,  ch.  51.  It 
seems  the  plaintiff  and  a  companion  of  his  got  on  board  the 
train  at  Lancaster,  and  it  would  seem  from  the  cause  of  the 
train  arriving  there  sooner  than  expected,  the  plaintiff  could 
not  obtain  a  ticket  at  that  station.  From  the  evidence  of 
the  station  master  the  intention  of  the  plaintiff  was  to  have 
purchased  a  ticket  for  Morrisburgh,  a  place  beyond  Corn- 
wall. After  he  got  upon  the  train  it  seems  he  changed  his 
mind,  and  instead  of  going  to  Morrisburgh  he  would  go  no 
further  than  Cornwall,  but  still  was  uncertain  whether  he 
would  go  to  the  one  place  or  the  other.  The  conductor 
received  that  excuse  for  the  time,  upon  first  asking  the 
plaintiff  for  his  ticket  or  the  fare,  and  did  not  then  exact 
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the  fare,  but  left  the  plaintiff  and  his  companion  to  decide 
when  he  should  call  on  them  again.  The  train  after  that 
passed  another  station,  Somerstown,  and  after  leaving  that 
station,  when  the  conductor  again  called  upon  the  plaintiff 
for  his  fare,  he  still  had  not  made  up  his  mind  where  he  was 
going,  but  said  he  would  pay'^before  the  train  arrived  at 
Cornwall,  and  if  he  then  intended  going  further  he  would 
purchase  a  ticket  at  Cornwall  for  Morrisburgh.  The  con- 
ductor began  to  think  the  plaintiff  was  only  shuffling,  and 
•wished  to  avoid  payment,  and  caused  the  train  to  be  stopped, 
and  the  plaintiff  was  put  off  some  mile  and  a  quarter,  or 
thereabouts,  from  the  Somerstown  station,  but  there  were 
other  houses  about  half  a  mile  from  the  place  where  the 
train  stopped.  It  was  a  dark  and  cloudy  night,  but  the 
lights  of  the  station  visible.  It  seems  after  the  plaintiff 
was  about  being  put  off  the  train  he  then  offered  a  $20  gold 
piece  to  the  conductor  from  which  for  him  to  take  the  fare. 

I  find  no  fault  with  the  mode  in  which  my  brother 
Richards  put  the  case  to  the  jury  as  respects  the  liability 
of  the  plaintiff  to  provide  himself  either  with  a  ticket  from, 
the  station,  or  of  his  being  obliged  to  furnish  the  exact 
amount  to  the  conductor  if  the  conductor  insisted  upon  that, 
or  whether  the  conduct  of  the  conductor  was  such  that  it 
might  be  considered  he  altogether  refused  to  carry  the 
plaintiff,  but  I  think  he  should  not  have  told  the  jury  that 
if  the  plaintiff's  conduct  as  respecting  the  place  where  he 
would  go  was  equivocal,  it  was  a  matter  merely  affecting 
the  damages,  and  that  the  plaintiff  would  be  entitled  to 
recover.  I  look  upon  such  equivocal  conduct  not  as  affect- 
ing the  damages  merely,  but  as  striking  at  the  foundation 
of  the  action.  If  all  the  passengers  on  a  train  could  act 
upon  such  a  principle,  and  did  so,  it  would  be  utterly  im- 
possible to  work  a  railway.  The  passenger  must  have  an 
intention  in  his  own  mind  where  he  intends  going,  either 
when  he  goes  on  board  the  train  or  when  he  is  called  upon 
for  his  fare  by  the  conductor.  It  would  be  extremely  un- 
reasonable that  the  train  should  either  be  stopped  before 
arriving  at  a  station,  in  order  that  the  conductor  might 
ascertain  how  many  of  the  passengers  intended  stopping, 


436         queen's  bench,  Hilary  teem,  22  vie. 


and  that  .they  should  pay  their  fare  then,  or  that  the  train 
should  proceed  on  to  the  station,  and  the  conductor  be  left 
to  take  his  chance  of  collecting  the  fare  from  those  leaving 
it.  The  conductor  in  this  instance  seems  to  have  acted 
good  humouredly,  and  allowed  the  plaintiff  time  to  make 
-up  his  mind  vsrhere  he  wanted  to  go ;  but  when  he  called 
upon  him  a  second  time,  and  was  told  that  he  still  was 
uncertain,  but  would  pay  to  Cornwall  before  he  arrived 
there,  and  then  would  decide  whether  he  would  or  not 
purchase  a  ticket  to  Morrisburgh,  I  think  the  conductor 
had  some  reason  for  thinking  the  plaintiff  wanted,  as  the 
conductor  said,  to  humbug  him.  I  must  say  I  think  it  is 
the  duty  of  a  passenger,  so  far  as  his  fare  to  be  paid  is  con- 
cerned, that  his  conduct  should  not  be  equivocal  as  to  what 
place  he  wishes  to  go  to.  He  may  be  as  equivocal  as  he 
pleases  as  regards  himself,  and  go  as  long  or  as  short  a 
distance  as  he  likes,  if  he  keeps  that  to  himself,  and  does 
not  inconvenience  others  by  his  conduct ;  but  when  he  is 
called  upon  to  pay  his  fare  he  should  at  all  events  let  the 
conductor  know  to  what  place  he  wishes  to  pay  to,  and  also 
pay  it,  and  not  say  he  is  uncertain  where  he  will  go,  but 
will  pay  before  he  arrives  at  such  place.  The  conductor 
might  very  well  suppose  from  such  conduct  that  his  inten- 
tion of  going  to  Morrisburgh  was  all  pretence,  and  that  his 
real  intention  was  that  he  should  be  carried  to  Cornwall, 
and  when  there,  or  even  if  put  off  near  there,  he  would 
have  been  carried  that  distance  at  all  events  for  nothing, 
and  perhaps  to  the  very  place  he  wished  to  go. 

It  seems  the  night  was  dark  and  cloudy,  but  the  lights 
of  the  station  which  the  train  had  just  before  passed  were 
clearly  visible,  and  there  was  a  house  not  more  than  half  a 
mile  from  where  the  train  was  stopped ;  and  it  does  not 
appear  there  is  any  reason  why  the  conductor  might  not 
elect  to  stop  the  train  where  he  did. 

I  think  there  should  be  a  new  trial,  without  costs. 

McLean,  J.,  concurred. 

Eule  absolute. 
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Levisconte  v.  Borland. 

Action  against  administrator — Plene  administrvit — Replication,  lands — Re- 
Joinder — Demurrer. 

Action  against  an  administrator.  The  defendant  pleaded  pletie  administravit , 
to  which  the  phiiutiff  replied  lands.  Defendant  rejoined  that  he  could  not 
deny  bnt  that  the  intestate  died  seised  of  lands  ;  but  that  his  heir  at  law, 
for  a  yaluable  consideration,  conveyed  all  his  interest  to  defendant:  that 
at  and  before  the  death  of  the  intestate  one  H.  held  a  mortgage  on  said 
land  to  secure  payment  to  him  of  £500,  being  the  full  value  of  said  land, 
and  that  defendant  did,  to  prevent  costs  against  the  estate,  and  for  no 
other  reason,  and  without  any  consideration,  convey  the  equity  of  re- 
demption to  said  H. 

Lteld,  on  demurrer,  rejoinder  bad. 

Action  upon  the  common  counts  against  the  defendant 
as  administrator  of  Enoch  Dorland. 
Plea — Plene  administravit. 

Replication — that  it  is  true  the  said  defendant  had  not 
at  the  time  of  the  commencement  of  this  suit  any  goods 
and  chattels  which  were  of  the  said  Enoch  Dorland  at  the 
time  of  his  death,  yet  that  the  said  Enoch  Dorland  died 
seised  of  divers  houses,  lands,  hereditaments  and  real  estate 
in  Upper  Canada  ;  that  the  plaintiff  is  a  natural  born  sub- 
ject of  her  Majesty,  resident  in  the  County  of  Hastings,  and 
being  such,  that  the  said  houses,  lands,  hereditaments  and 
real  estate,  were  at  the  time  of  the  death  of  the  said  Enoch 
Dorland,  and  when  suit  brought,  and  still  are  assets  in  the 
hands  of  the  defendant  as  administrator  as  aforesaid,  and 
liable  to  satisfy  the  damages  sustained  by  reason  of  the 
non-performance  in  the  declaration  mentioned. 

Rejoinder. — That  the  defendant  cannot  deny  but  that  the 
said  Enoch  Dorland  did  die  seised  of  certain  lands,  heredita- 
ments, and  real  estate  in  Upper  Canada,  to  wit,  part  of  lot 
No.  38,  on  the  east  side  of  Front  street,  in  the  Town  of 
Belleville,  in  the  County  of  Hastings  ;  and  that  one  Samuel 
Dorland,  who  was  father  and  heir-at-law  of  the  said  Enoch 
Dorland,  for  a  valuable  consideration,  to  wit,  the  considera- 
tion therein  mentioned,  conveyed  by  deed  all  the  right,  title 
and  interest,  which  he,  as  father  and  heir-at-law  as  aforesaid, 
then  had,  to  him,  the  defendant ;  and  the  defendant  says  that 
before  and  at  the  time  of  the  death  of  the  said  Enoch  Dor- 
land one  George  Eyre  Henderson  held  a  mortgage  upon  the 
said  lands,  hereditaments  and  real  estate  aforesaid,  for 


438         queen's  bench,  Hilary  teem,  22  vie. 

securing  the  payment  to  Mm,  the  said  George  Eyre  Hender- 
son, of  a  large  sum  of  money,  to  -vvit,  the  sum  of  £500, 
being  the  full  value  of  the  said  lands,  hereditaments  and 
real  estate,  and  that  the  said  defendant  did,  for  the  purpose 
of  preventing  the  accumulation  of  costs  accruing  against  the 
estate  of  the  said  Enoch  Dorland,  and  for  no  other  purpose, 
and  without  any  further  or  any  consideration  to  the  defen- 
dant paid,  convey  by  deed  all  the  right,  title,  and  equity 
of  redemption  to  the  said  George  Eyre  Henderson,  which 
he,  the  defendant,  then  held  under  and  by  virtue  of  of  the 
deed  from  the  said  Samuel  Dorland,  father  and  heir-at-law 
as  aforesaid,  of  and  unto  the  said  lands,  hereditaments  and 
real  estate  as  aforesaid,  which  were  all  the  lands,  heredita- 
ments and  real  estate  the  said  Enoch  Dorland  died  seised  of. 

Demurrer,  on  the  following  grounds  : 

1st — That  the  said  Samuel  Dorland,  as  against  a  creditor 
of  the  intestate,  could  not  legally  dispose  of  the  said  lands 
as  the  intestate's  equity  of  redemption. 

2nd— Nor  did  said  sale  against  Samuel  Dorland  to  defen- 
dant of  said  lands  or  equity  of  redemption  therein,  as  against 
creditors  of  the  intestate,  pass  an  interest  in  the  same,  so  as 
to  enable  defendant  to  convey,  as  against  said  creditors,  to 
said  mortgagee  of  said  lands,  the  said  lands  or  equity  of 
redemption. 

3rd — That  the  said  defendant  had  no  legal  right  at  the 
time  he  conveyed  said  equity  of  redemption  to  said  mortga- 
gee to  dispose  of  lands,  assets  in  his  hands  liable  to  satisfy 
intestate's  debts. 

4th — That  said  heir,  as  against  creditors,  had  no  right  to 
dispose  of  said  lands  to  said  defendant,  or  said  mortgagee, 
being  assets  in  defendant's  hands  liable  to  satisfy  the  debt  due 
in  this  cause  by  intestate. 

5th — That  defendant  confesses  that  he  paid  said  heir  a 
valuable  consideration  for  the  said  equity  of  redemption,  but 
does  not  allege  that  said  mortgage  was  all  due  and  unpaid 
at  the  time  he  conveyed  to  the  mortgagee,  and  therefore  does 
not  avoid  the  presumption  that  said  valuable  consideration 
might  not  have  been  a  sum  over  and  above  the  amount  of 
the  mortgage  sufficient  to  pay  the  plaintiff's  claim. 


LEVISCONTE  V.  BORLAND. 


439 


M.  M.  VanJcougJinet,  for  the  demurrer,  cited  Seaton  v. 
Taylor,  3  U.  C.  R.  303 ;  Doe  Mcintosh  v.  McDonell,  5  0. 
S.  195. 

Richards,  Q.  C,  contra,  cited  Sickles  v.  Asselstine,  10 
U.  C.  R.  203. 

Robinson,  C.  J. — The  pleadings  bring  before  us  these 
facts.  The  defendant  Peter  Dorland  is  administrator  of 
Enoch  Dorland,  and  is  sued  as  such  in  this  action.  Plene 
administravit  is  pleaded  by  him,  and  the  plaintiff  replies,  not 
denying  that  the  goods  were  fully  administered,  but  averring 
that  Enoch  Dorland  died  seised  of  lands  against  which  he 
desires  to  have  execution. 

The  defendant  rejoins  that  Enoch  Dorland  died  seised  of 
certain  real  estate,  which  he  describes,  and  of  no  other : 
that  that  estate  devolved  at  his  death  upon  Samuel  Dorland, 
his  father,  who  conveyed  it  to  the  defendant  (brother  of 
Enoch  Dorland)  for  a  valuable  consideration  :  that  the  pro- 
perty before  Enoch  Dorland's  death  was  mortgaged  to  one 
Henderson  for  a  large  debt,  viz.,  £500,  which  was  its  full 
value :  that  the  defendant,  to  prevent  costs  to  the  estate, 
and  not  for  any  other  consideration,  conveyed  to  Henderson 
all  his  right  and  equity  of  redemption  in  the  estate,  which 
he  took  from  Samuel  Dorland  as  heir  of  Enoch  Dorland 

He  does  not  allege  that  no  part  of  the  debt  to  Henderson 
had  been  paid  before  he  made  such  conveyance  ;  and  it  is 
not  stated  at  what  time  any  of  these  transactions  took  place. 

By  statute  12  Yic,  ch.  73,  an  equity  of  redemption  is 
made  saleable  under  a  writ  of  fieri  facias  against  lands. 

I  observe  the  statute  in  the  first  clause  provides  only  for 
the  equity  of  redemption  being  sold  upon  an  execution 
against  the  real  estate  of  the  mortgagor.  This  judgment 
is  against  the  real  estate  not  of  the  mortgagor,  nor  indeed 
is  it  stated  in  the  rejoinder  who  the  mortgagor  was,  so  that 
we  cannot  tell  whether  the  judgment  is  or  is  not  against  his 
heir,  executor,  or  administrator  ;  but  it  is  stated  in  the 
rejoinder  that  Enoch  Dorland  died  seised  of  the  estate 
specified,  and  that  while  he  was  so  seised,  and  at  the  time 
of  his  death,  one  Henderson  held  a  mortgage  upon  the 
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estate.  Whether  that  was  a  mortgage  in  fee  or  for  years 
is  not  stated.  It  may  have  been  a  mortgage  in  fee,  for 
nothing  to  the  contrary  is  stated.  When  Enoch  Borland 
died  the  equity  of  redemption  went  to  his  father,  who  was 
his  heir,  and  he  conveyed  it  to  the  defendant. 
-  According,  therefore,  to  the  statements  in  the  rejoinder, 
Enoch  Borland  must  have  died  seised  of  the  equity  of 
redemption,  and  whether  he  died  before  or  after  the  12  Yic, 
ch.  73,  was  passed  he  does  not  tell  us.  We  may  assume 
against  him  that  it  v/as  after,  in  which  case  a  judgment 
and  execution  against  him  or  his  administrator  would  have 
attached  upon  it,  and  it  would  not  have  devolved  upon  his 
heir  otherwise  than  subject  to  such  execution.  I  refer  on 
this  point  to  the  case  of  Gardiner  v.  Gardiner  (2  0.  S.  520.) 

The  plaintiff  is  entitled  to  his  execution  against  the  real 
estate  of  which  Enoch  Borland  died  seised  upon  this  judg- 
ment against  his  administrator,  according  to  the  decision 
in  Gardiner  v.  Gardiner,  which  has  been  acquiesced  in  and 
acted  upon  for  nearly  thirty  years  ;  and  I  suppose  we 
must  understand  by  the  interpretation  clause  of  the  statute 
12  Yic,  ch.  73,  that  the  equity  of  redemption,  which 
under  that  act  might  have  been  sold  under  an  execution 
against  the  real  estate  of  the  mortgagor,  may  be  sold 
under  a  similar  execution  against  the  real  estate  of 
which  his  assignee  died  seised.  Enoch  Borland  must  have 
taken  the  equitable  estate,  either  as  the  heir  or  assignee  of 
the  mortgagor,  though  it  is  not  explained  how,  or  by  how 
many  devolutions  or  assignments,  for  we  are  not  even  told 
who  the  original  mortgagor  was. 

This  being  so,  his  administrator  can  have  done  nothing 
which  can  obstruct  the  right  of  the  plaintiff  to  have  execu- 
tion against  the  equity  of  redemption  or  other  real  estate 
of  which  Enoch  Borland  died  seised,  for  the  heir  of  Enoch 
Borland  could  not  by  his  conveyance  to  the  defendant 
prevent  the  creditors  of  Enoch  Borland  from  having  their 
debts  satisfied  out  of  the  real  estate,  and  it  becomes  of  no 
consequence  to  consider  what  Enoch  Borland  did  after  he 
received  the  conveyance. 

It  may  be  true  that  the  mortgage,  if  it  is  wholly  unsatisfied, 
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may  amount  to  as  much  as  the  value  of  the  land,  and  the 
equity  of  redemption  may  be  worth  nothing,  and  may  pro- 
duce nothing  if  seized  in  execution  ;  but  the  plaintiff  is  en- 
titled nevertheless  to  endeavour  to  obtain  satisfaction  from 
it,  and  I  do  not  think  there  is  any  thing  set  up  by  the 
defendant  that  should  prevent  the  plaintiff  having  judgment, 
in  order  that  he  may  take  out  an  execution  against  lands  if 
he  thinks  fit. 

The  defendant  should  have  allowed  him  to  take  judgment 
when  he  admitted  the  plea  of  'plene  administravit  to  be  true, 
and  when  he  only  asked  for  judgment  in  order  that  he  might 
obtain  execution  against  lands.  The  defendant  has  nothing 
to  do  with  the  real  assets,  and  need  not  concern  himself  in 
the  question  whether  there  are  such  assets  or  not. 

The  defendant  does  not  state  in  his  rejoinder  at  what  time 
he  became  seised  of  the  equity  of  redemption,  or  when  he 
conveyed  it  to  Henderson.  It  might,  for  all  that  appears, 
have  been  before  this  action,  or  before  there  was  any  one 
representing  the  estate  against  whom  an  action  could  be 
brought. 

The  plaintiff,  I  think,  should  have  judgment  upon  his 
demurrer  to  the  defendant's  rejoinder,  for  the  plaintiff 
having  admitted  that  the  goods  have  been  fully  administered 
only  desires  judgment  in  order  that  he  may  have  execution 
against  the  lands  of  which  Enoch  Dorland  died  seised  ;  and 
the  defendant  as  administrator  cannot  obstruct  him  in  ob- 
taining such  execution,  and  has  no  interest  in  the  question 
whether  there  are  lands  or  not. 

The  same  question  has  been  so  often  decided  that  the 
point  can  no  longer  be  considered  open  in  this  court. — 
Sickles  V.  Asselstine,  10  U.  C.  R.  202. 

Burns,  J. — After  so  many  decisions  on  replications 
framed  as  in  this  case  by  way  of  answer  to  the  plea  of 
plene  administravit,  it  is  impossible  to  say  such  a  replica- 
tion ought  not  to  be  used.  The  difficulty  is  with  respect 
to  the  answer  which  the  defendant  may  give  to  the  replica- 
tion. The  executor  has  nothing  whatever  to  do  with  ad- 
ministering lands  in  order  to  satisfy  his  testator's  debts, 
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unless  the  power  be  given  by  will  to  do  so.  That  lands  are 
made  available  for  such  purpose,  through  the  medium  of  a 
judgment  against  the  executor  or  administrator,  arises  from 
the  decisions  upon  the  effect  of  the  statute  5  Geo.  IL,  ch. 
7.  It  has  always  struck  me  that  the  preferable  mode  of 
getting  at  the  lands  through  such  a  judgment  would  have 
been  to  have  permitted  the  plaintiff  to  enter  a  suggestion  on 
the  roll  as  an  answer  to  the  plea  of  plene  administravit, 
instead  of  a  replication  calling  upon  the  defendant  to  rejoin. 
I  cannot  call  to  mind  a  single  instance  where  a  defendant 
has  been  successful  in  rejoining  to  such  a  replication,  and 
that  must  arise  from  the  fact  already  mentioned,  that  the 
executor  or  administrator  has  nothing  whatever  to  do  with 
administering  the  land,  (a)  I  suppose,  however,  as  such  a 
replication  has  been  allowed,  the  defendant  might  traverse 
.it  if  he  thought  proper  ;  but  then,  he  having  no  interest  in 
the  question  whether  his  testator  or  intestate  had  lands  or 
not,  would  never  take  that  course,  unless  he  knew  beyond 
all  doubt  that  there  were  no  lands,  for  if  he  failed  upon  the 
issue,  the  effect,  I  apprehend,  would  be  that  he  would  himself 
be  liable  for  costs. 

A  case  like  the  present  could  not  have  arisen  before  the 
statute  12  Vic,  ch.  T3,  for  an  equity  of  redemption  could 
not  be  sold  upon  an  execution  against  the  lands  of  the 
mortgagor.  Under  this  statute  such  an  interest  may  now 
be  sold;  but  the  question  presented  by  the  rejoinder  in  this 
case  is  whether  such  an  equity  of  redemption  be  assets  liable 
to  be  sold  upon  a  judgment  which  may  be  obtained  against 
the  executor  of  the  mortgagor.  It  seems  that  the  heir  in 
this  case  has  sold  and  conveyed  the  equity  of  redemption. 
Our  courts  have  held  that  a  judgment  against  the  executor 
or  administrator,  with  a  sale  of  lands  thereupon,  effectually 
transfers  the  land,  and  that  the  title  which  the  heir  acquires 
is  subject  to  be  defeated  by  such  a  judgment.  I  take  the 
effect  of  the  statute  12  Vic,  ch.  73,  to  be  that  it  is  not 
merely  confined  to  selling  the  equity  of  redemption  upon 
executions  which  may  issue  against  the  lands  of  the  defen- 


(a)  See,  however,  Topping  et  al.  v,  Yardington  et  al.  6  C.  P.  347. 
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dant  in  the  suit.  The  words  are,  that  it  shall  and  may  be 
lawful,  upon  any  writ  oi  fieri  facias  lawfully  issued  against 
the  lands  and  tenements  of  any  person  or  persons,  who  or 
any  of  whom  may  be  a  mortgagor  of  real  estate,  for  the 
sheriff  to  seize  and  take  in  execution  the  equity  of  redemp- 
tion. This  does  not  confine  the  writ  to  sell  an  equity  of  a 
personal  defendant  in  a  suit,  but  extends  to  sell  in  all  cases 
where  a  writ  of  fieri  facias  may  lawfully  issue  against  the 
lands  of  any  person  or  persons.  If  therefore  it  were  lawful 
to  sell  lands  of  a  testator  upon  a  judgment  against  the 
executor  previous  to  the  passing  of  the  statute,  as  our  courts 
have  decided  that  it  was,  I  think  it  must  follow  that  in  such 
cases  the  equity  of  redemption  which  the  testator  had  can 
be  sold.  It  would  be  singular  to  hold  that  the  fee  simple  of 
the  land  of  the  deceased  might  be  sold,  and  that  the  equity 
of  redemption  he  had  could  not. 

The  fact  disclosed  in  the  rejoinder,  that  the  heir  has 
already  sold  the  equity  of  redemption,  is  no  answer  to  the 
replication  that  the  defendant's  intestate  died  seised  of  it. 
Judgment  should  be  for  the  plaintiff. 

McLean,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 


Read  Burritt  v.  Alexander  Hamilton,  James  Bal- 
LANTiNE,  Thomas  Brown,  John  Ballantine,  Thomas 
Smith,  Hugh  M.  Byers,  Alexander  Robertson,  and 
James  Simpson. 

Contested  election — Fees  for  taking  evidence— Action  for  by  commissioner-^ 
Hocognizance—'li.  ^15  Vic,  ch.  1 — 20  Vic.  ch.  23. 

Held,  Burns,  J.,  dissenting,  that  a  county  court  judge  acting  as  commis- 
sioner to  take  evidence  in  a  contested  election,  under  20  Vic,  ch.  23, 
sec.  6,  could  not  maintain  an  action  for  his  fees,  either  against  all  who 
petitioned  against  the  return  and  appeared  before  him  as  active  parties 
in  the  case,  or  against  the  one  on  whose  request  he  acted ;  but  that  he 
was  restricted  to  his  remedy  under  the  recognizance. 

Qucere,  whether  one  of  several  defendants  may  be  struck  out  at  the  trial 
without  his  consent  or  that  of  those  remaining. 

This  was  an  action  brought  by  the  plaintiff,  the  judge  of 
the  county  court  of  the  county  of  Perth,  under  the  statutes 
14  &  15  Vic,  ch.  1,  and  20  Vic,  ch.  23,  to  recover  from  de- 
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fendants  the  sum  of  twenty-six  pounds  and  interest,  claimed 
in  the  declaration  to  be  due  to  him  for  money  payable  by  the 
defendants  to  the  plaintiff  for  fees,  wages,  remuneration,  and 
emoluments,  as  commissioner  acting  under  the  Election 
Petitions  Act  of  1851,  "  in  the  matter  of  the  controverted 
election  of  Thomas  Mayne  Daly,  the  person  proclaimed  or 
returned  as  being  elected  a  member  of  the  Legislative  Assem- 
bly for  the  county  of  Perth  at  the  last  general  election  for 
the  said  county  of  Perth,  for  the  services  by  him,  the  said 
plaintiff,  rendered  as  such  commissioner ;  and  for  the  time 
during  which  he  was  necessarily  engaged  on  the  said  com- 
mission of  enquiry,  and  in  taking  the  evidence  on  the  mat- 
ters of  fact  mentioned  in  the  notice  of  the  defendants,  the 
contesting  parties  in  the  said  controverted  election ;  and  on 
the  matters  of  fact  mentioned  in  the  answer  of  the  said 
Thomas  Mayne  Daly,  the  member  elect  thereto,  and  at 
their,  the  defendants',  request ;  and  for  the  travelling  ex- 
penses, at  the  rate  of  one  shilling  per  mile  necessarily 
travelled  by  the  plaintiff  from  and  to  his  usual  place  of 
abode,  in  his  attendance  on  said  commission  of  enquiry, 
and  in  the  taking  of  the  said  evidence,  and  at  their,  the 
said  defendants',  request;  and  although  the  select  committee 
appointed  by  the  commons  house  of  the  Legislative  Assembly 
on  said  petition,  have  made  their  final  report  to  the  said 
house  and  on  the  merits  of  the  said  petition,  yet  the  defen- 
dants have  not  paid  the  said  sums  or  any  part  thereof ;  and 
for  work  done  and  materials  provided  by  the  plaintiff  for 
the  defendants,  at  their  request ;  "  and  for  money  found  to 
be  due  from  the  defendants  to  the  plaintiff,  on  accounts 
stated." 

The  defendants  pleaded ITever  indebted,"  on  which 
issue  was  joined. 

Upon  the  trial,  which  took  place  at  Stratford,  before 
Robinson^  C.  J.,  the  defendants'  counsel  admitted  all  that 
was  necessary  for  authorising  the  issuing  of  the  commission ; 
also  the  report  made  by  the  plain tifi  of  the  evidence  taken, 
and  the  length  of  time  he  had  been  occupied  in  executing 
the  commission. 
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The  plaintiff  charged  for  his  services  £26    0  0 

And  interest   0  15  6 

That  is,  nine  days  £2  10s.  a  day...X22  10  0 

And  one  day  comparing  and  certify- 
ing evidence   2  10  0 

Twenty  miles  travelling    1    0  0 

£26    0  0 

The  petition  to  the  assembly  against  the  election  and 
return  upon  which  the  commission  issued  w^as  drawn  up  in 
the  names  of  these  eight  defendants  and  one  James  Robert- 
son, stated  in  the  petition  to  be  duly  qualified  electors  who 
voted  at  the  election,  and  w.as  signed  by  the  nine  petitioners, 
and  dated  10th  of  February,  1858. 

A  recognizance  was  entered  into  under  the  act,  in  the 
terms  given  in  schedule  A.  appended  to  the  act,  by  Thomas 
Brown  (one  of  the  defendants),  and  by  one  Robert  Ballan- 
tyne,  senr.,  for  the  payment,  among  other  things,  of  all 
costs  and  expenses  which  should  become  payable  "  to  any 
person  who,  upon  the  application  of  such  petitioners  for  the 
issue  of  a  commission  to  take  evidence,  or  on  the  taking  of 
evidence  under  any  commission,  on  the  trial  of  the  said 
election  petition,  shall  be  appointed  commissioner  for  that 
purpose." 

On  the  29th  of  January,  1859,  Thomas  Brown  (one  of 
these  defendants)  signed  a  petition  addressed  to  the  plaintiff 
as  judge  of  the  county  court,  as  follows :  I,  Thomas  Brown, 
one  of  the  petitioners  or  intending  petitioners  against  the 
election  and  return  of  Thomas  Mayne  Daly,  Esq.,  as  a 
member  of  the  Legislative  Assembly  for  the  county  of  Perth, 
hereby  make  application  to  him,  and  hereby  require  him  to 
take  the  evidence  upon  the  matters  of  fact  mentioned  in 
the  notice  served  upon  the  said  Thomas  Mayne  Daly,  Esq., 
and  in  the  answer  of  the  said  Daly,  who  has  been  declared 
elected." 

This  petition  was  signed  by  Thomas  Brown  only. 

The  committee  which  tried  the  contested  election  deter- 
mined in  favour  of  the  sitting  member,  and  that  the  petition 
against  his  return  was  not  frivolous  or  vexatious. 

It  was  proved  at  the  trial  that  one  McDougall  attended 
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at  the  examination  of  the  witnesses  before  the  county  judge, 
and  managed,  as  he  said,  for  the  petitioners  :  that  the  defen- 
dants were  the  persons  who  got  up  the  commission :  that  all 
of  them  attended  on  the  first  day  of  the  examination  (as  a 
witness  swore  he  believed),  but  that  on  subsequent  days  only 
some  of  them  attended,  McDougall  acting  in  the  matter  for 
them. 

It  was  objected,  that  as  Brown  alone  had  petitioned  for  the 
commission,  he  alone  could  be  held  liable  for  the  expenses, 
and  that  no  authority  was  shewn  to  have  been  given  to  him 
to  bind  the  other  defendants,  if  he  had  assumed  to  do  so ;  also, 
that  the  plaintiff  could  bring  no  action  for  his  remuneration, 
for  that  the  only  remedy  was  through  the  recognizance. 

The  learned  Chief  Justice  held,  that  admitting  that  an 
action  fould  be  brought  under  the  130th  section  of  the  14 
&  15  Vie,  ch.  1,  against  those  who  had  applied  for  the 
commission,  yet  it  could  only  lie  against  Brown,  who  signed 
the  application  to  the  county  judge. 

Application  was  then  made  at  the  trial  to  strike  out  the 
names  of  the  other  defendants. 

The  learned  Chief  Justice  doubted  whether  he  could  do 
so  under  the  Common  Law  Procedure  Act,  without  either 
their  written  consent  or  that  of  the  defendant  Brown. 

A  verdict  was  then  taken  for  the  plaintiff,  for  .£26  15s. 
6d.,  subject  to  the  opinion  of  the  court  as  to  whether  the 
remedy  was  confined  to  the  recognizance ;  and  if  not,  whe- 
ther there  was  sufficient  evidence  against  any  of  the  defen- 
dants but  Brown. 

If  all  the  names  of  the  defendants  but  Brown's,  or  any 
of  the  names,  could  have  been  struck  out"  at  the  trial  with- 
out their  consent  or  that  of  the  other  defendants,  then  it 
was  agreed  that  they  might  be  struck  out  by  the  court,  and 
the  verdict  entered  against  Brown  alone,  or  such  of  the 
defendants  as  in  the  opinion  of  the  court  might  be  liable 
upon  the  evidence  given. 

Christopher  Bohinson,  for  the  plaintiff,  cited  Greaves  v. 
Humphries,  4  E.  &  Bl.  851 ;  Johnson  v.  Goslett,  18  C.  B. 
736  ;  Wickens  v.  Steel,  2  C.  B.  N.  S.  488 ;  Bobson  v.  Doyle, 
8  E.  &  Bl.  396 ;  Broom  Com.  674-5 ;  Wilkes  v.  Town  Council 
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of  Brantford,  3  C.  P.  470 ;  Willoiigliby  v.  Willoughby,  4  Q. 
B.  687  ;  Goody  v.  Peniiy,9  M.  &  W.  687. 
C.  S.  Patterson^  for  defendant. 

Robinson,  C.  J. — As  to  the  propriety  of  granting  the 
amendment,  I  do  not  see  that  if  we  follow  the  language  of 
the  two  clauses  of  the  Common  Law  Procedure  Act,  68  &  70, 
we  can  properly  amend  at  the  trial,  by  striking  out  the  name 
of  a  defendant  improperly  joined,  any  more  than  of  a  plain- 
tiif,  without  haviifg  the  consent  of  the  defendant  to  be  struck 
out,  given  either  personally  or  in  writing  ;  and  in  the  last 
edition  of  Mr.  Eoscoe's  work  on  Trials  at  Nisi  Prius,  page 
92,  he  seems  to  look  upon  such  consent  as  being  necessary 
for  that  amendment,  and  mentions  the  names  of  the  com- 
mentators on  the  act  who  have  taken  that  view  of  it.    It  is 
clear,  too,  that  Mr.  Finlayson,  another  commentator  upon 
the  English  Common  Law  Procedure  Act,  considered  that 
to  be  the  effect  of  the  two  clauses  in  that  act  which  are 
exactly  similar  to  ours.    I  refer  to  his  note  (a),  upon  the 
37th  clause  of  the  English  act  of  1852.    The  case  of 
Johnson  v.  Goslett  (18  C.  B.  728),  and  of  Greaves  v. 
Humphries  (4  Ell.  &  Bl.  851),  nevertheless  seem  to  sanc- 
tion the  granting  such  an  amendment  at  the  trial  without 
obtaining  the  consent  of  the  defendant  whose  name  it  is 
desired  to  have  struck  out ;  but  they  are  not  altogether 
satisfactory  authorities  upon  that  point,  because  that  was 
really  not  the  question  upon  which  the  propriety  of  the 
amendment  in  either  case  turned ;  and  the  latter  of  the  two 
cases,  if  it  has  been  correctly  reported,  bears  marks,  I 
think,  of  its  having  been  too  hastily  decided.    The  defen- 
dants' counsel  in  this  case,  however,  has  conceded  that  the 
amendment  might  have  been  made  in  this  case  at  the  trial, 
and  does  not  object  to  it,  if  terms  are  imposed  of  making 
the  plaintiff  pay  the  costs  of  the  defendants  to  be  struck 
out,  though  it  is  admitted  that  these  defendants  were  made 
parties  without  their  consent. 

Upon  the  other  point.  The  application  made  by  Brown 
to  the  plaintiff,  as  a  judge  of  the  county  court,  to  take  evi- 
dence to  be  used  in  the  trial  of  the  contested  election  in  this 
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case,  as  well  as  the  services  rendered  by  the  plaintiff  under 
it,  were  subsequent  to  the  passing  of  the  act  20  Vic,  ch.  23; 
and  the  6th  section  of  that  act  expressly  puts  the  county 
court  judges,  while  acting  under  this  statute,  in  the  same 
situation  in  regard  to  their  remuneration  as  if  they  or  he 
were  acting  as  commissioners  under  the  Election  Petitions 
Act,  14  &  15  Vic,  ch.  1.  The  10th  &  15th  sections  of  that 
act,  and  the  form  of  recognizance  given  by  the  10th  section  ; 
also  the  130th  and  following  sections  to  the  150th,  provide 
the  remedy  for  enforcing  the  payment  of^the  remuneration 
to  the  commissioner  for  taking  evidence,  as  well  as  the 
other  expenses  attending  the  trial  of  the  contested  elections. 
Reference  must  be  had  especially  to  the  130th,  133rd,  139th, 
141st,  143rd,  and  147th  sections. 

We  must  then  consider  the  principle  of  law  stated  in  the 
case  of  Stevens  v.  Jeacoke  (11  Q.  B.  731),  and  in  Doe  dem. 
Bishop  of  Rochester  v.  Bridges  (1  B.  &  Ad.  859),  namely, 
"  that  where  an  act  of  parliament  creates  an  obligation,  and 
enforces  the  performance  of  in  a  specific  manner,  there  per- 
formance cannot  be  enforced  in  any  other  manner." 

If  the  130th  section  were  the  only  provision  in  the  act 
respecting  the  remuneration  of  the  commissioner,  then  it 
would  be  clear  that  an  action  would  lie  upon  that  clause  at 
the  suit  of  the  commissioner  against  the  person  who  applied 
for  his  appointment,  if  not  indeed  against  those  who  were 
acting  with  him  in  the  contest,  to  recover  the  remuneration 
which  that  clause  assigns  ;  but  when  we  consider  that  clause 
in  connexion  with  the  133rd,  139th,  and  143rd  sections,  I 
think  we  must  conclude  it  to  have  been  the  intention  of  the 
legislature  that  under  the  130th  clause  the  amount  of  remu- 
neration should  be  fixed,  and  the  right  given  to  demand  it 
from  the  party  liable,  in  order  that  if  upon  a  proper  de- 
mand made  that  amount  should  not  be  paid  by  the  party 
liable,  a  breach  of  the  recognizance  might  by  such  demand 
and  refusal  or  neglect  be  established,  with  a  view  to  such 
proceedings  upon  the  recognizance  as  are  directed  by  the 
subsequent  sections  of  the  act. 

I  think  that  the  143rd  clause  gives  to  witnesses  a  remedy 
under  the  recognizance  for  their  expenses,  and  the  133rd 
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clause  extends  the  same  remedy  to  the  commissioner  who 
claims  remuneration  for  his  services. 

The  plaintiff's  counsel  referred  to  the  case  of  Goody  v. 
Penny  (9  M.  &  W.  687),  where  an  action  for  tolls  was  sus- 
tained on  behalf  of  commissioners  for  improving  a  naviga- 
tion, although  the  same  statute  on  which  the  action  was 
founded  gave  power  to  seize  and  detain  the  ship  or  goods 
in  respect  of  which  the  toll  was  chargeable.  But  there  the 
statute  expressly  gave  a  right  of  action  in  the  name  of  the 
clerk  of  the  commissioners  for  tolls  made  payable  to  them, 
and  where  the  commissioners,  trusting  to  the  party  for  pay- 
ing the  tolls  on  demand,  should  in  that  confidence  let  the 
vessel  pass  on,  they  would  lose  all  remedy  if  they  were  not 
allowed  to  sustain  an  action. 

In  any  case,  under  the  14  &  15  Yic,  ch.  1,  before  wit- 
nesses can  enforce  their  claim,  their  expenses  must  have 
been  taxed  by  the  speaker,  according  to  the  139th  clause  ; 
and  although  that  clause  makes  no  mention  of  the  commis- 
sioner who  may  be  employed  in  taking  evidence,  and  though 
his  allowance  per  diem  is  fixed  by  the  statute,  and  does  not 
in  that  respect  require  to  be  taxed,  yet  the  133rd  clause 
gives  to  the  commissioner  the  like  remedy  upon  the  recog» 
nizance  as  is  given  to  witnesses  ;  and  though  the  rate  per 
day  is  fixed  in  his  case,  yet  the  time  for  which  he  is  entitled 
to  charge  requires  to  be  ascertained,  and  in  that  respect 
taxation  of  his  charge  does  seem  to  be  necessary  as  much  as 
in  the  case  of  witnesses. 

The  defendant  Brown,  who  applied  to  the  judge  to  take 
the  evidence,  is  one  of  those  who  entered  into  the  racogni- 
zance  to  pay  the  costs.  A  clear  remedy  upon  the  recogni= 
zance  lies  against  him  upon  the  express  words  of  the  condi- 
tion ;  and  though  I  cannot  say  I  have  been  without  doubt 
upon  the  question,  for  the  statute  is  not  clear  as  it  seems 
to  me  upon  this  point,  the  conclusion  I  have  come  to  is  that 
he  must  have  his  allowance  taxed  by  the  speaker  before  he 
is  in  a  condition  to  enforce  its  payment ;  that  his  remedy  is 
under  the  recognizance  ;  and  that  he  is  no  more  at  liberty  to 
go  before  a  jury  with  his  claim  in  a  separate  action,  and 
"without  having  the  amount  due  to  him  ascertained  by  pre- 
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vious  taxation,  than  a  witness  would  be  for  enforcing  pay- 
ment of  his  expenses. 

The  141st  section  of  14  &  15  Vic,  oh.  1,  appears  to  me 
to  refer  to  the  parties  contesting  the  seat,  and  to  the  sitting 
member :  in  other  words,  to  whichever  of  them  may  be  en- 
titled by  the  result  to  tax  the  whole  costs  against  the  other. 

In  my  opinion,  there  was  no  legal  evidence  in  this  case  to 
shew  any  of  the  defendants  liable  except  Brown  ;  and  I  do 
not  think  the  plaintiff  could  recover  in  an  individual  action 
against  him,  not  founded  on  the  recognizance,  and  without 
shewing  that  the  sum  which  he  claims  had  been  taxed  to 
him  by  the  speaker,  and  I  think  therefore  that  a  nonsuit 
should  be  entered. 

McLean,  J. — By  the  10th  section,  14  &  15  Vic,  ch.  1, 
■it  is  provided  that  security  for  costs  must  be  given  before  a 
petition  can  be  presented  complaining  of  an  undue  election 
or  return,  and  by  the  next  section  there  is  a  similar  pro-  • 
vision  for  granting  security  by  a  sitting  member  before  any 
commission  will  issue  to  take  evidence.  By  the  14th  section 
recognizances  for  payment  of  costs  are  required  to  be  entered 
into  before  a  justice  of  the  peace  or  the  speaker  of  the  Legis- 
lative Assembly.  The  98th  section  provides  for  the  appoint- 
ment of  a  commissioner,  and  it  authorises  the  appointment  of 
a  circuit  or  county  judge  as  such,  and  the  power  and  duties 
of  a  commissioner  are  stated  in  subsequent  sections  of  the 
act ;  and  amongst  the  powers  given  is  the  employment  of 
clerks  and  bailiffs  to  aid  in  procuring  the  attendance  of  wit- 
nesses, and  to  take  their  testimony,  and  do  other  duties  con- 
nected with  the  objects  of  the  commission.  The  remunera- 
tion of  the  commissioner  and  officers,  and  of  bailiffs  employed 
by  the  commissioner,  is  prescribed  by  the  130th  and  132nd 
sections,  and  by  the  next  section  a  remedy  is  provided  for 
the  commissioner,  and  all  parties  interested,  on  the  recogni- 
zances. The  speaker  is  authorised  to  ascertain  the  amount 
of  costs,  and  his  certificate  of  that  amount  is  conclusive. 
That  certificate  is,  I  think,  essential  in  all  cases,  and  seems 
to  have  been  intended  by  the  legislature  as  proof  of  taxation 
and  allowance,  so  that  no  difficulty  could  afterwards  b© 
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raised  as  to  the  amount  actually  payable.  To  be  conclu- 
sive, it  must  necessarily  include  all  costs,  including  such  a? 
may  have  been  incurred  for  services  by  any  commissioner, 
whether  a  county  court  judge  "or  other  person,  or  by  a  clerk 
or  bailiff,  or  other  person  authorised  to  be  employed  in  the 
matter  of  any  contested  election.  It  cannot  be  supposed 
that  the  speaker  was  intended  to  ascertain  the  costs  of  each 
of  these  parties  separately,  and  to  give  to  each  a  certificate 
of  costs  due  to  him,  for  the  act  only  provides  for  one  certifi- 
cate to  be  given  after  the  costs  have  been  ascertained  ;  and 
when  that  has  been  given,  the  commissioner  and  other  offi- 
cers have  a  remedy  on  the  recognizances  for  their  respective 
amounts.  Then  by  the  143rd  section,  if  these  costs  are  not 
paid  within  the  periods  mentioned,  the  recognizance  may  be 
estreated,  so  that  a  mode  of  collection  of  any  amount  con- 
tained in  the  speaker's  certificate  is  provided,  and  a  time 
prescribed  within  which  the  amount  must  be  paid,  or  the 
recognizance  will  be  liable  to  be  estreated. 

By  the  20th  Vic,  ch.  23,  to  improve  the  mode  of  obtain- 
ing evidence  in  cases  of  controverted  elections,  the  judge  of 
a  county  court  may  be  applied  to  by  any  party,  on  produc- 
tion of  a  copy  of  a  petition  against  the  election  and  return 
of  any  member,  together  with  a  recognizance  and  affidavit 
of  the  sufficiency  of  the  sureties  therein,  to  take  the  evidence 
within  his  county  in  the  matter  of  any  contested  election  ; 
and  when  so  applied  to,  and  such  vouchers  are  furnished, 
then,  under  the  6th  section,  the  judge  so  applied  to  shall  be 
deemed  to  all  intents  and  purposes  a  commissioner  for  en- 
quiring into,  examining,  and  taking  evidence  upon  all  mat- 
ters of  fact  and  circumstances  mentioned  in  the  notice  of  the 
contesting  party,  or  the  answer  of  the  returned  member.  By 
this  provision  parties  are  relieved  from  the  necessity  of  ap- 
plying to  a  committee,  and  are  spared  the  delay  of  such  a 
proceeding  for  the  appointment  of  a  commissioner,  and  the 
recognizance  for  costs  may  be  transmitted  by  the  commis- 
sioner to  the  clerk  of  the  Legislative  Assembly  before  a  peti- 
tion is  actually  presented  to  the  house.  By  the  5th  section 
it  is  declared  that  such  recognizance  shall  avail,  and  be 
estreated  or  enforced  accordingly,  in  default  of  payment  by 
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the  contesting  party  of  any  costs  incurred  by  reason  of 
siicli  application  as  aforesaid,  whether  such  contesting  party 
shall  petition  against  the  return  of  the  member  so  elected  or 
otherwise. 

By  this  provision  it  appears  that  the  costs  of  any  proceed- 
ings by  a  county  judge  in  consequence  of  any  application 
authorised  to  be  made  to  him  to  take  evidence  under  that 
section  were  intended  by  the  legislature  to  be  collected  in 
case  of  default  of  payment  by  estreating  or  enforcing  the 
recognizance,  previous  to  which  such  costs  must  be  ascer- 
tained by  the  speaker  under  the  139th  section  of  14  &  15 
Vic,  ch.  1.  The  mode  provided  for  ascertaining  costs,  and 
for  enforcing  payment  by  the  estreat  of  the  recognizance, 
seems  to  me  to  have  been  intended  as  the  only  mode  in  such 
cases ;  and  that  mode  is  certainly  preferable,  and  attended 
with  less  annoyance  and  vexation  than  if  each  party  who 
rendered  any  service  as  commissioner,  clerk  or  otherwise, 
were  left  at  liberty  to  sue  for  any  amount  which  he  might 
think  proper  to  claim. 

Considering  that  the  plaintiff's  only  remedy  is  on  the 
recognizance,  it  is  unnecessary  to  enquire  whether,  if  the 
action  were  maintainable  against  some  of  the  defendants, 
the  names  of  the  others  might  be  struck  out  on  the  trial. 
The  cases  cited,  however,  appear  to  shew  that  such  a  course 
might  properly  have  been  adopted,  if  necessary. 

Burns,  J. — I  think  all  the  defendants  liable  in  this  suit 
to  pay  the  plaintiff  the  amount  of  his  bill.  Under  ch.  23  of 
20  Yic,  it  is  compulsory  upon  the  judge  of  the  county  court 
to  take  evidence  when  any  of  the  parties  shall  be  desirous  of 
taking  evidence  respecting  the  facts  and  circumstances  al- 
leged in  the  notice  to  be  served  on  the  sitting  member.  It 
seems  all  the  defendants  united  in  signing  the  notice  to 
the  sitting  member  of  what  they  complained  of,  and  the 
defendant  Brown  was  the  one  who  required  the  judge  of 
the  county  court  to  take  the  evidence.  In  doing  so  he 
says  he  does  it  as  one  of  the  petitioners,  and  the  judge 
is  required  to  take  such  evidence  upon  the  matters  of  fact 
mentioned  in  the  notice  served  on  the  sitting  member. 
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The  sixth  section  of  the  act  enacts  that  as  soon  as  the  appli- 
cation shall  be  made  the  judge  shall  be  deemed  to  all  intents 
and  purposes  a  commissioner,  &c.,  and  shall  have  all  the 
powers  and  rights,  including  remuneration  for  his  services, 
&c.,  as  persons  appointed  under  the  Election  Petitions  Act, 
14  &  15  Vic,  ch.  1. 

The  question  is,  whether  an  action  could  be  maintained 
under  this  last  act,  or  whether  the  only  remedy  is  upon  and 
under  the  recognizance  entered  into. 

The  130th  section  says,  that  every  commissioner,  after 
the  select  committee  shall  have  made  their  final  report  on 
the  merits  of  the  said  petition,  shall  be  entitled  to  demand 
and  receive  from  the  party  or  parties  interested  or  concerned 
in  such  election  petition,  upon  whose  application  such  com- 
missioner shall  have  been  appointed,  certain  fees  enumerated. 
The  183rd  section  provides  that  the  commissioners,  &c., 
shall  have  the  like  remedy  upon  the  recognizance  required 
to  be  entered  into  for  their  services  in  the  execution  of  such 
commission  as  is  given  to  any  persons  summoned  as  witnesses 
by  such  petitioner.  I  do  not  think,  however,  it  is  compul- 
sory upon  the  judge  to  take  this  method,  for  I  look  upon 
that  provision  as  an  additional  remedy  to  the  liability  of  the 
party  under  the  130th  section.  The  139th  section  shews 
how  a  witness  may  procure  his  fees  to  be  taxed,  and  under 
the  subsequent  sections  it  appears  how  the  payment  may  be 
enforced.  I  apprehend  it  never  could  be  sustained  that  a 
witness  must  attend  without  being  paid  in  the  first  instance, 
and  take  his  chance  and  all  the  trouble  and  inconvenience 
of  collecting  his  proper  expenses  by  that  mode,  unless  indeed 
he  were  ordered  to  attend  by  the  house. 

A  witness  may  refuse,  I  take  it,  to  leave  home  without  his 
expenses  being  paid,  where  required  by  a  party,  as  in  any 
other  case ;  and  I  see  nothing  to  prevent  his  suing  the  party 
causing  him  to  appear,  unless  indeed  the  order  proceeded 
from  the  House  of  Assembly.  In  such  latter  case,  the  recog- 
nizance affords  the  house  the  means  of  remunerating  witnesses 
or  reimbursing  the  contingent  expenses.  I  see  no  reason, 
where  the  contest  going  on  is  between  a  petitioning  body 
on  the  one  side  and  a  defendant  on  the  other,  that  there 
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should  be  any  difference  between  proceedings  of  this  nature 
and  in  the  ordinary  cases  Jn  court.  The  recognizance  is 
not  a  substituted  liability  for  that  of  the  party  interested  or 
concerned  in  the  election  petition,  but  an  additional  security 
for  protection  to  all  concerned.  The  condition  of  the  recog- 
nizance in  this  case  shews  that,  I  think,  to  be  so,  for  it  is 
that  these  very  defendants,  naming  them,  shall  well  and 
truly  pay  all  sums  of  money,  costs  and  expenses,  which  shall 
become  payable  by  them  in  respect  of  the  election  petition 
signed  by  them,  under  the  Election  Petitions  Act  of  1851,  or 
under  any  other  act. 

Looking  at  the  139th,  140th,  141st,  142nd  and  144th 
sections,  the  true  meaning,  I  think,  with  respect  to  taxing 
costs,  giving  certificates  to  the  persons  entitled  to  be  paid 
the  different  amounts,  the  estreating  of  the  recognizance  in 
case  the  parties  liable  thereon  do  not  pay,  all  contemplate 
where  the  steps  taken  and  ordered  are  done  by  the  commit- 
tee or  the  house ;  but  that  where  the  parties  themselves  set 
the  judge  in  motion  the  judge  may  claim  his  statutable 
remuneration  from  them  at  once,  and  that  he  is  not  bound 
to  wait,  or  to  look  after  his  fees  being  allowed  and  taxed, 
&c.,  as  he  might  be  if  he  acted  by  the  directions  of  the 
House  of  Assembly,  and  not  upon  the  requisition  of  the 
parties  interested. 

With  respect  to  the  liability  of  the  whole  number  of 
defendants  or  only  of  Brown,  who  alone  signed  the  requi- 
sition to  the  judge  to  take  evidence,  it  does  not  seem  to  me 
there  can  be  any  question.  I  do  not  think  that  the  notice 
to  the  judge  required  to  be  signed  by  all  the  parties  ;  one  of 
them  would  be  sufficient  for  that  purpose..  All  the  defen- 
dants signed  the  petition,  and  the  notice  to  the  sitting  mem- 
ber, and  it  appears  they  were  all  present,  at  least  part  of 
the  time,  while  the  examination  before  the  judge  was  going 
on.  Now  the  130th  section  of  the  act  speaks  of  the  com- 
missioner being  entitled  to  demand  and  receive  from  the 
party  or  parties  interested  or  concerned  in  such  election 
petition  the  fees  specified.  The  plaintiff  in  this  instance 
would  have  instituted  no  inquiry  upon  the  mere  paper 
signed  by  the  defendant  Brown.    It  was  necessary  to  filq 
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with  the  judge  a  copy  of  the  intended  petition,  as  also  a 
copy  of  the  notice  to  the  sitting  member,  as  the  ground- 
work of  his  proceedings.  In  these  documents  the  judge 
sees  that  all  the  defendants^form  the  party  interested  and 
concerned  in  the  election  petition,  and  he  did  quite  right  to 
act  upon  the  requisition  of  any  one  of  them  in  taking  the 
evidence  upon  it,  for  he  was  not  taking  the  evidence  for  that 
person  alone,  but  for  the  party  promoting  the  proceeding  on 
the  petition  and  notice. 

I  think  judgment  should  be  given  for  the  plaintiff. 
Judgment  for  defendants :  Burns,  J.,  dissenting  (a). 


Harpel  v.  The  Municipality  of  the  Township  of 
Portland. 

Arbitration  on  opening  road — Publication. — Second  award — Proof  of  by-law — 
Declaration — Arrest  of  judgment. 

Action  against  a  municipal  corporation  upon  an  award  in  favour  of  the  plain- 
tiff for  land  taken  from  him  for  a  road. 

It  appeared  that  the  plaintiff  named  one  arbitrator,  H.,  and  the  reeve 
another,  S. ;  and  they  being  unable  to  agree  upon  a  third,  the  county 
court  judge  appointed  one  B.  B.  and  H.  on  the  30th  of  June  signed  the 
award  sued  on,  giving  £40  to  the  plaintiff.  Afterwards  the  council 
called  another  meeting  of  the  arbitrators,  when  all  three  attended,  and 
B.  and  S.  afterwards  executed  another  instrument  as  their  award,  by 
which  the  plaintiff  was  to  have  only  £3  10s. 

Held,  that  the  first  award  was  good,  and  the  plaintiff  entitled  to  recover 
upon  it : — that  under  the  16  Vic,  ch.  181,  sec.  33,  it  was  sufficiently  pub- 
lished when  it  was  signed  by  the  arbitrators  ;  that  defendants  having  ap- 
pointed an  arbitrator,  it  was  unnecessary  to  prove  any  by-law  for  opening 
the  road :  that  an  action  was  clearly  maintainable  upon  such  an  award ; 
and  that  it  was  no  objection  to  the  declaration  that  it  was  upon  a  sub- 
mission to  three  arbitrators  while  two  only  executed  the  award,  for  the 
statute  authorises  two  to  act. 

Declaration  for  money  payable  by  defendants  to  plaintift 
upon  an  award  made  by  virtue  of  a  submission  between  the 
plaintiff  and  defendants,  of  and  concerning  a  road  run 
across  the  plaintiff's  land,  viz.,  lot,  &c.,  and  the  damages 
to  be  paid  by  defendants  to  plaintiff  therefor ;  and  by  virtue 
of  which  reference  two  of  the  arbitrators  named  in  the  sub- 
mission awarded  £40  damages  to  the  plaintiff. 

Pleas — 1.  Never  indebted.    2.  That  the  two  arbitrators 


{a)  This  case  has  been  appealed,  and  now  stands  for  judgment  in  the 
court  above. 
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named.  Booth  and  Harpel,  did  not  make  such  award  of  and 
concerning  the  matters  in, difference  so  referred  as  aforesaid, 
in  manner  and  form,  &c. 

At  the  trial,  at  Kingston,  before  McLean,  J.,  it  appeared 
that  on  the  10th  of  April,  1858,  Harpel,  the  plaintiff,  gave 
written  notice  to  the  reeve,  clerk,  and  municipal  council, 
that  he  had  nominated  Samuel  Harpel  (his  brother)  as  his 
arbitrator  to  arbitrate  as  to  the  damages  due  to  him  on 
opening  the  road  in  question  through  his  land. 

It  was  admitted  that  one  Spike  was  appointed  by  the 
reeve  as  the  arbitrator  on  the  part  of  the  defendants  :  that 
he  and  Samuel  Harpel  could  not  agree  on  a  third  arbitrator, 
and  on  the  14th  of  June,  1858,  the  judge  of  the  county 
court  of  Frontenac  appointed  Joshua  Booth  third  arbitrator 
(by  writing,  in  which  he  refers  to  by-law  64),  "after  hearing 
counsel  for  parties." 

Booth  and  S.  Harpel  went  and  examined  the  ground. 
Spike  did  not  attend.  It  was  not  proved  whether  he  had 
or  had  not  been  notified  of  the  meeting,  as  the  others 
were,  by  the  township  clerk.  They  signed  a  paper  by 
which  they  awarded  that  the  plaintiff  was  justly  entitled 
to  ^40  for  the  land  taken  for  the  road,  and  they  directed 
that  the  council  should  pay  to  each  of  the  two  arbitrators 
.£1  for  his  services.  This  award  was  dated  the  30th  of 
June,  1858,  drawn  up  in  form,  clearly  as  if  intended  to  be 
their  award,  and  signed  by  Booth  and  Harpel. 

Samuel  Harpel  swore  upon  the  trial  that  Booth  and  he 
made  this  award,  which  was  kept  by  Booth  :  that  afterwards 
another  meeting  of  the  arbitrators  was  called  by  the  council, 
and  all  three  attended  and  were  sworn. .  It  did  not  appear 
whether  Booth  and  Harpel  had  before  been  sworn  or  not, 
but  he  stated  that  when  he  and  Booth  made  what  he  called 
their  award,  they  had  no  agreement  about  meeting  again  : 
that  he  refused  to  give  in  any  award  different  from  the  one 
he  had  made,  but  did  not  object  to  joining  the  two  others  in 
making  an  award  like  the  former. 

One  David  swore  that  he  went  with  the  plaintiff  to  Booth 
to  get  the  award  of  the  30th  of  June,  when  Booth  said  he 
had  given  it  to  the  township  clerk  to  be  filed. 
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Booth's  account  of  the  matter  was,  that  when  he  and  Harpel 
met  and  considered  the  matter,  they  made  what  he  called  a 
memorandum  of  the  proceedings,  of  which  he  produced  a 
copy,  the  same  that  the  plaintiff  relied  upon  as  the  award 
sued  on  ;  the  original  of  this  Booth  still  kept  in  his  possession. 
He  swore  that  the  award  which  he  told  the  witness  David 
was  in  the  hands  of  the  county  clerk  was  not  this  paper  of 
the  30th  of  June,  but  another  which  he  and  Spike  afterwards 
made  :  that  all  three  met  after  the  30th  of  June  and  heard 
evidencCj  and  he  and  Spike  made  an  award,  in  which  Harpel 
did  not  join.  He  swore  that  the  paper  of  the  30th  of  June 
was  not  delivered,  but  that  another  paper  duly  executed  as 
the  award  was  made  by  him  and  Spike  as  their  award  on 
the  10th  of  July,  1858,  by  which  they  awarded  <£3  10s.  as 
the  compensation  to  be  paid. 

This  award  was  produced.  It  was  signed  and  sealed  by 
Spike  and  Booth,  and  was  drawn  up  in  due  form,  and  recited 
a  by-law'  establishing  the  road.  It  recited  that  they  had 
been  attended  by  the  parties  and  the  witnesses.  It  recited 
also  that  the  three  arbitrators  met  on  the  10th  of  July,  and 
were  sworn,  and  investigated  the  matter,  and  that  James 
Spike  and  Joshua  Booth  made  this  award,  not  stating  why 
the  other  arbitrator  did  not  execute. 

Booth  swore  that  the  first  paper  was  cancelled,  and  that 
the  arbitrators  were  to  meet  again,  and  that  he  gave  that 
answer  to  the  plaintiff  when  he  came  and  asked  for  it. 

It  was  objected  for  defendants  :  1st.  That  there  was  no 
proper  publication  of  the  award.  2ndly.  That  there  was  no 
proof  that  any  by-law  was  ever  passed  by  the  council  to  lay 
out  the  road.  3rdly.  That  there  was  no  remedy  by  action 
given  by  statute  in  the  case  of  such  awards.  4thly.  That 
the  judge  of  the  county  court  had  no  power  to  appoint  a 
third  arbitrator. 

The  learned  judge  held  that  the  paper  of  the  30th  of  June 
was  upon  the  face  of  it  a  good  award,  and  that  the  two  arbi- 
trators having  made  it,  there  could  be  no  second  award 
made  ;  and  he  told  the  jury  that  the  plaintiff  was  entitled 
to  recover  upon  it.    The  jury  found  for  the  plaintiff  £4t0. 

Smith,  Q.  C,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
58  VOL.  XVII. 
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pursuant  to  leave  reserved,  on  the  objections  taken  at  the 
trial,  or  to  arrest  the  judgment,  on  the  ground  that  the 
declaration  was  on  a  cause  of  action  founded  on  a  submission 
to  three  arbitrators,  while  only  two  made  the  award. 
Phillpotts  shewed  cause. 

KoBiNSON,  C.  J. — As  to  the  objection  that  there  was  no 
publication  of  the  award,  the  statute  16  Vic.  ch.  181,  section 
33,  under  which  this  arbitration  took  place,  gives  no  parti- 
cular direction  in  regard  either  to  publication  or  delivery. 
It  says  only  that  any  award  made  hy  a  majority  of  the 
arbitrators  shall  be  as  binding  as  if  the  three  arbitrators 
had  concurred  in  it  and  made  the  same,  and  it  subjects  the 
award  to  the  jurisdiction  of  any  of  the  superior  courts  of 
common  law,  in  the  same  manner  and  to  the  same  extent, 
for  all  purposes,  as  if  there  had  been  a  submission  by  bond 
containing  an  agreement  that  such  submission  should  be 
made  a  rule  of  either,  of  the  said  courts. 

I  think  the  award  sued  upon  was  published  when  it  was 
signed  by  the  parties,  being  such  a  document  upon  the  face 
of  it  as  determined  all  that  was  submitted  to  them.  The 
statute  9  &  10  Wm.  III.,  ch.  15,  provides  that  the  time  for 
moving  to  set  aside  an  award  shall  begin  to  run  after  the 
award  is  made  and  published  to  the  parties;  and  what 
should  be  considered  a  publication  to  the  parties,  within 
those  words  of  the  act,  has  in  many  cases  been  made  a 
question.  There  is  no  such  question  now  before  us,  for 
there  is  no  motion  before  us  for  setting  aside  this  award 
under  the  statute,  but  the  question  is  merely  whether  what 
is  sued  upon  as  an  award  was  proved'  to  have  been  an 
award  made,  (for  that  is  the  only  expression  used  in  our 
statute)  in  such  a  manner  as  to  be  binding. 

Mr.  Russell,  in  his  excellent  treatise  on  Awards,  page  243, 
states  that  "  so  far  as  the  validity  of  the  award  is  affected,  it 
will  in  general  be  considered  as  published  as  soon  as  the  arbi" 
trator  ha3  done  some  act  whereby  he  hecomes  functus  officio, 
and  has  declared  his  final  mind,  and  can  no  longer  change 
it :  that  is,  as  soon  as  he  has  made  a  complete  award." 
That  was  the  language  of  the  court  in  Brooke  v*  Mitchells 
(6  M.  &  W.  4T3.) 
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The  second  objection  is  that  there  was  no  proof  of  any 
by-law  passed  by  the  municipality  for  laying  out  the  road. 

The  defendants,  I  think,  are  in  no  situation  to  raise  such 
an  objection,  having  themselves  appointed  an  arbitrator,  and 
having  gone  before  the  judge  of  the  county  court  upon  an 
application  to  appoint  a  third  arbitrator. 

The  next  objection  is,  that  there  is  no  remedy  by  action 
against  the  municipality  for  enforcing  an  award  in  any  such 
case.  I  think  it  is  the  only  remedy,  unless  perhaps  the  end 
might  be  obtained  through  a  mandamus,  and  at  least  it  is 
the  most  obvious  and  proper  remedy,  though  it  is  true  that 
the  statute  does  not  expressly  provide  that  the  corporation 
may  be  sued  for  non-performance  of  the  award.  An  award 
legally  made  under  the  act  certainly  creates  a  debt,  and  we 
are  in  the  constant  habit  of  entertaining  actions  against 
similar  municipalities  for  the  recovery  of  legal  demands 
against  them. 

I  do  not  see  upon  what  ground  the  authority  of  the  judge 
of  the  county  court  to  appoint  a  third  arbitrator  is  denied 
by  the  defendants.  That,  however,  was  one  of  the  objections, 
and  was  the  last  on  which  the  defendants  moved  for  a  nonsuit. 

The  defendants  have  moved  besides  to  arrest  the  judg- 
ment, on  the  ground  that  the  declaration  is  upon  a  cause  of 
action  founded  on  a  submission  to  three  arbitrators,  while 
two  only  executed  the  award.  That  would  really  be  no 
ground  for  arresting  the  judgment,  for  we  are  bound  to 
notice  that  by  the  statute  the  award  may  be  made  by  a 
majority  of  the  three.  The  award  of  the  30th  of  June  was 
indeed  drawn  up  as  if  it  were  the  award  of  three,  and,  I 
suppose,  under  the  supposition  that  the  three  would  sign ;  but 
being  made  afterwards  by  two  only,  and  two  being  competent 
to  make  an  award,  there  is  nothing  fatal  in  the  circumstance 
that  two  only  executed  an  award,  which  on  the  face  of  it 
professes  to  be  the  award  of  three. 

The  case  of  White  v.  Sharp  (12  M.  &  W.  712)  was  one 
precisely  like  the  present  in  that  respect,  and  the  court 
held  that  there  was  no  ground  for  objecting  on  that  account. 
The  court  said,  "It  is  nothing  more  than  a  misrecital  of  a 
fact,  and  the  award  is  not  less  the  award  of  the  two." 
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In  my  opinion  the  court  cannot  properly  order  a  nonsuit 
to  be  entered  on  any  of  the  grounds  on  which  it  has  been 
moved,  nor  arrest  the  judgment.  But  a  new  trial  is  also 
moved  for  on  the  law  and  evidence ;  and  upon  the  evidence 
we  should  not,  I  think,  be  disinclined  to  grant  a  new  trial 
upon  any  ground  that  would  warrant  it,  especially  if  the 
award  were  for  a  large  sum.  When  I  say  this,  I  do  not 
mean  that  I  lay  much  stress  on  Mr.  Booth's  evidence,  for  I 
confess  the  manner  in  which  he  seemed  disposed  to  nullify 
his  own  act  in  making  what  I  should  think  he  must  at  the 
time  have  intended  to  be  an  award,  does  not  seem  to  me 
satisfactory.  But,  on  the  other  hand,  it  has  not  a  good 
appearance  that  the  plaintifi  appointed  his  own  brother  to 
be  his  arbitrator  ;  and  the  manner  in  which  his  brother  and 
the  third  arbitrator  proceeded  to  come  hastily  to  a  conclu- 
■  sion  before  they  had  been  sworn,  and,  for  all  that  appears, 
without  giving  to  the  third  arbitrator  a  due  opportunity  of 
being  present,  or  hearing  the  parties,  is  altogether  unsatis- 
factory. It  has  much  the  appearance  as  if  Mr.  Booth  had 
on  reflection  become  dissatisfied  with  his  own  proceedings, 
and  desired  to  remedy  it  by  cancelling  what  he  and  the 
plaintiif 's  brother  had  done,  and  beginning  anew.  But  it 
is  not  clear  that  he  and  Mr.  Spike  could  take  up  the  matter 
after  signing  the  paper  of  the  30th  of  June,  which  certainly 
has  not  the  appearance  of  being  intended  to  be  a  mere  me- 
morandum, but,  on  the  contrary,  has  every  appearance  of 
having  been  signed  with  the  intention  of  disposing  thereby 
finally  of  the  matter  referred  to  them. 

Nevertheless,  there  may  have  been  abundant  ground  for 
moving  the  court  to  set  aside  that  award  under  the  statute  ; 
yet  that  was  not  done,  and  now  we  have  to  consider,  whether, 
looking  at  the  pleadings  and  the  evidence,  we  should  hold 
that  the  action  was  not  sustained,  and  that  the  verdict  was 
contrary  to  law. 

The  statute  16  Vic,  ch.  181,  is  not  by  any  means  so  full 
as  the  late  municipal  act,  22  Vic,  ch.  99,  upon  this  subject 
of  compensation  by  arbitration  for  land  taken  for  highways. 
The  latter  act  is  much  more  precise  and  complete  in  its  pro- 
visions, but  it  has  no  application  to  this  award,  which  was 
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made  before  that  statute  was  passed.  The  action  here  is 
debt  on  the  award.  The  defendants  have  not  pleaded  spe- 
cially, setting  up  any  facts  as  rendering  the  award  void,  nor 
have  they  by  plea  traversed  the  submission.  Upon  the  plea 
of  never  indebted,  admitting  that  it  is  a  proper  plea  in  debt 
upon  award,  and  that  it  put  the  fact  of  submission  in  issue, 
I  think  the  plaintiff  was  entitled  to  succeed,  for  it  was  ad- 
mitted at  the  trial  that  the  reeve  appointed  Mr.  Spike  as 
the  arbitrator  on  the  part  of  the  corporation,  and  that  is  the 
mode  of  appointment  directed  by  the  statute.  Besides,  no 
objection  that  there  was  not  a  valid  submission  appears  to 
have  been  taken  at  the  trial.  Then  upon  the  plea  of  no 
award,  the  defendants  could  certainly  not  set  up  any  mis- 
conduct of  the  arbitrators,  such  as  not  hearing  witnesses, 
not  giving  notice  of  the  meetings,  &c.,  in  order  to  shew  the 
award  void,  and  so  to  support  their  plea  of  no  award. 
Wills  V.  Maccarmick  (2  Wils.  148)  is  express  on  that 
point. — Brazier  v.  Bryant,  10  Moore  587. 

If  therefore  the  instrument  of  the  30th  of  June,  1858, 
was  an  award  made  by  a  majority  of  the  arbitrators,  as  I 
think  it  was,  it  was  within  the  submission  ;  and  being  certain 
and  final,  and  not  revocable,  I  think  the  plaintiff  could 
recover  upon  it  at  the  trial,  and  that  we  should  not  set  aside 
the  verdict. 

Burns,  J. — I  think  the  rule  obtained  in  this  case  should 
be  discharged.  The  effect  of  the  second  provision  in  the 
33rd  section  of  the  16  Vic,  ch.  181,  is  not  to  restrict  the 
remedy  upon  an  award  to  a  summary  application  to  the 
court,  for  in  truth  there  can  be  no  summary  application  to 
compel  a  corporation  to  pay  an  award.  An  application  for 
an  attachment  cannot  be  made,  and  before  any  application 
for  a  mandamus  to  compel  the  corporation  to  pay  the  award 
can  be  maintained  it  must  clearly  appear  there  is  no  other 
legal  remedy.  The  object  of  obtaining  an  award  is,  that  it 
may  be  ascertained  what  amount  of  damages  the  corporation 
shall  pay  for  taking  the  plaintiff's  land  for  a  road.  As  soon 
as  that  be  ascertained,  I  can  see  no  reason  why  an  assumpsit 
should  not  lie  for  it  as  the  price  of  the  land  taken,  as  an 
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action  of  trespass  would  have  lain  against  them  if  they  had 
forcibly  taken  the  plaintiff's  land  without  sanction  of  law. 
The  plaintiff's  proper  remedy  was  by  an  action  on  the 
award.  The  power  intended  to  be  conferred  by  the  proviso 
over  this  description  of  awards  is  that  the  court  may  enter- 
tain applications  to  set  them  aside  as  in  ordinary  cases. 
The  appointment  of  a  third  arbitrator  by  the  judge  of  the 
county  court  is  expressly  sanctioned  by  the  same  33rd 
section,  in  case  the  two  arbitrators  failed  within  seven  days 
after  their  appointment  to  choose  a  third  person.  In  this 
instance  the  two  could  not  agree,  and  therefore  application 
was  made  to  the  judge  of  the  county  ^ourt.  There  is  no- 
thing in  the  objection  that  no  by-law  sanctioning  the  road  was 
proved,  in  order  to  base  the  right  to  choose  arbitrators  and 
appoint  a  third.  The  plaintiff  whose  land  was  taken  might 
object  to  the  want  of  such  proof,  if  necessary,  but  he  assents 
that  such  a  by-law  was  passed  and  acts  upon  it,  as  also 
did  the  defendants  act  upon  it,  and  after  that  it  cannot  be  in 
the  mouths  of  the  defendants  to  say  the  plaintiff  shall  not 
recover  because  he  does  not  prove  their  own  by-law. 

As  to  the  objection  that  the  declaration  shews  that  there 
were  three  persons  named  as  arbitrators  and  only  two  made 
the  award,  I  do  not  think  there  is  any  thing  in  that.  The 
statute  says  the  award  of  two  shall  be  binding,  and  it  suffi- 
ciently appears  upon  the  declaration  that  the  award  was 
made  of  and  concerning  a  road  taken  off  the  plaintiff's  land 
to  make  it  come  under  the  operation  of  the  statute,  that  two 
might  make  an  award.  With  regard  to  the  objection,  that 
the  first  paper  signed  by  two  of  those  named  was  not  an 
award,  or  in  fact  the  award  in  respect  of  the  matters  refer- 
red, I  think  the  learned  judge  was  right  in  his  direction 
to  the  jury.  If  that  paper  was  not  for  any  reason  properly 
an  award,  then  application  should  have  been  made  to  the 
court  to  set  it  aside,  and  the  value  of  the  provision  enabling 
the  court  to  entertain  the  question  in  a  summary  manner 
would  have  been  tested.  We  must,  upon  this  action  and 
these  pleadings,  treat  that  first  paper  as  an  award  between 
these  parties,  aud  hold  that  after  that  act  the  arbitrators 
weie  functus  officio. 

McLean,  J.,  concurred.  Rule  discharged. 
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Prince  v.  McLean. 

Difference  of  Name — Identity — Evidence  of  patent — Certified  copy. 

The  patent  for  land  issued  to  Michael  Corrigan,  and  the  name  was  so  spelt 
in  the  deed  from  him  under  which  the  plaintiff  claimed,  but  was  signed 
Michael  Corgan.    Held,  no  variance. 

A  certified  copy  of  a  patent  taken  from  the  books  in  the  provincial  regis- 
trar's office,  and  signed  by  the  deputy-registrar,  is  not  sufficient  as  pri- 
mary evidence  instead  of  an  exemplification. 

Ejectment,  for  the  east  half  of  lot  number  eighteen  in 
the  eighth  concession  of  Brock. 

At  the  trial,  at  Whitby,  before  McLean,  J.,  it  appeared 
that  the  plaintiff  claimed  through  a  patent  from  the  Crown 
to  one  Michael  Corrigan,  but  the  evidence  he  gave  of  such  a 
patent  on  the  trial  was  not  the  patent  itself,  nor  an  exem- 
plification of  it  under  the  great  seal,  but  a  certified  copy, 
authenticated  only  by  a  certificate  indorsed  upon  it  that  it 
was  a  true  copy  of  the  record  of  the  original  letters  patent 
as  entered  upon  the  records  of  the  provincial  registrar's 
office  in  a  book  and  folio  named  in  the  certificate,  signed 
by  the  deputy-registrar. 

It  was  objected  that  that  was  not  legal  evidence  of  the 
patent. 

The  plaintiff  next  proved  a  conveyance  made  by  Michael 
Corrigan,  as  the  name  was  spelt  throughout  in  the  deed,  but 
signed  Michael  Oorgan, 

It  was  objected  that  there  was  a  variance  in  the  names, 
and  no  proof  given  of  identity. 

Leave  was  given  to  move  for  a  nonsuit,  on  these  grounds, 
and  a  verdict  was  rendered  for  the  plaintiff. 

M.  Q.  Qameron  obtained  a  rule  nisi  accordingly,  to  which 
Q.  S.  Patterson  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  should  be  very  cautious  in  giving  effect  to  the  objection 
that  the  grantee  Corrigan,  or  Corgan,  did  not  spell  his  name 
in  the  same  way  in  the  deed  signed  by  him  as  it  is  spelt  in 
the  patent.  Many  uneducated  people  are  not  precise  and 
uniform  in  spelling  their  names,  and  often  add  or  leave  out 
a  letter  from  ignorance  or  want  of  care  ;  and  again,  when 
there  is  no  room  for  doubt  as  to  the  identity  of  the  person, 
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his  name  is  otherwise  spelt  in  the  patent  than  he  himself 
usually  spells  it,  either  because  the  more  common  and 
proper  method  of  spelling  the  particular  name  has  been 
adopted  in  the  patent,  without  the  knowledge  that  the  person 
intended  is  in  the  habit  of  spelling  it  differently,  or  because 
some  person  who  at  his  request  has  made  the  application  for 
him  on  which  the  patent  issued,  has  not  been  careful  to  spell 
his  name  as  he  spells  it.  We  should  hesitate  here  to  say 
that  Corrigan  and  Corgan  are  not  idem  sonans,  pronounced 
as  either  name  generally  would  be.  The  one  at  least  might 
be  easily  mistaken  for  the  other ;  and  at  all  events  the  jury, 
as  we  may  suppose,  were  satisfied  of  the  identity,  and  we 
have  heard  no  reason  suggested  for  doubting  it. 

As  to  the  other  objections.  We  always  receive  an  exem- 
plification of  a  patent  as  legal  evidence  of  the  grant  upon 
its  mere  production,  and  without  any  evidence  being  given 
to  account  for  the  non-production  of  the  letters  patent  which 
were  issued  to  the  grantee.  But  that  is  because  the  statutes 
^  3  &  4  Ed.  YI.,  ch.  4,  and  13  Eliz.,  ch.  6,  expressly  make 
the  exemplification  under  the  great  seal  evidence  of  the 
same  degree  as  the  patent  itself  would  be. 

This  is  an  attempt,  the  first  that  I  know  of,  to  rest  upon 
evidence  of  an  inferior  degree — that  is,  a  mere  certified 
copy  from  the  registrar's  book,  without  its  being  exemplified 
under  the  great  seal,  and  without  any  attempt  being  made 
to  lay  a  foundation  for  the  reception  of  parol  evidence. 
This,  we  think,  we  cannot  admit  till  legislative  authority 
has  been  given  for  it,  as  it  might  perhaps  be  without  danger 
to  any  interest,  and  the  authorising  it  would  save  some 
trouble  and  expense. 

It  certainly  is  secondary  evidence,  and  not  admissible,  we 
think,  as  the  case  now  stands  ;  that  is,  not  admissible  as  a 
matter  of  course,  if  at  all.  It  is  a  mere  copy  taken  from  a 
book  in  the  registrar's  ofiice  in  which  copies  of  the  patents 
are  entered,  and  it  is  only  certified  under  the  hand  of  the 
ofiicer  to  be  a  true  copy.  The  book  itself  if  produced  would 
not  be  evidence  on  any  principle  of  the  common  law  without 
proof  of  some  sufficient  reason  for  not  giving  better  evidence, 
and  the  9th  clause  of  our  statute  16  Yic,  ch.  19,  does  not 
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altitliorise  the  reception  of  this  certified  copy  from  the  regis- 
^  trar's  book,  because  the  book  itself  if  produced  would  not  be 
evidence  "  on  its  mere  production  from  the  proper  custody," 
and  that  is  made  a  condition  in  all  cases  of  receiving  a  certi- 
fied official  copy. 

Instead  of  ordering  a  nonsuit,  however,  we  will  grant  a 
new  trial,  the  plaintifi*  paying  the  costs  of  the  last  trial 
"tithin  a;  month,  otherwise  judgment  of  nonsuit  to  be  entered. 


BiCKLE  V.  Bbatty. 

Lease — Construction  of— Sale  of  part  of  the  land — Abatement  of  rent — Right 
to  distrain — Taxes, 

Plaintiff  leased  to  defendant  certain  land  at  a  yearly  rent  of  15s.,  and  the 
taxes,  so  that  said  taxes  should  not  exceed  £10  a  year,  any  sum  above 
that  to  be  paid  by  the  lessor,  and  it  was  provided  that  the  lessor  might 
sell  any  part  of  the  farm,  making  a  reasonable  deduction  from  the  rent 
therefor,  to  be  determined  by  arbitration  in  case  of  dispute.  The  Grand 
Trunk  R.  W.  Co.  gave  notice  to  defendant  that  they  required  a  portion 
of  the  land,  which  he  conveyed  to  them  after  an  arbitration  as  to  the 
price. 

Held,  1st — That  the  land  taken  by  the  Company  was  sold  by  defendant 
,  within  the  meaning  of  the  lease. 

2nd — That  the  abatement  from  the  rent  should  not  be  measured  by  the 
interest  of  the  money  paid  by  the  railway  company,  but  should  be  deter- 
mined by  the  jury,  upon  a  consideration  of  the  comparative  value  to  the 
tenant  of  the  land  sold,  assuming  15s  per  acre  as  the  average  value  of  the 
whole. 

3rd — That  after  the  sale  the  lessor  could  not  distrain  without  first  arranging 
or  offering  to  arbitrate  as  to  the  amount  to  be  deducted. 

4th — That  there  was  no  ground  for  claiming  any  abatement  of  the  taxes 
from  the  £10  on  account  of  the  sale. 

Declaration.    First  count,  for  money  paid. 
Second  count,  for  interest. 

Third  count,  trespass;^  quare  dausum  fregit^  to  part  of  lot 
16,  in  broken  front  concession,  township  of  Hamilton,  lying 
north  of  the  Victoria  College  grounds. 

Fourth  count,  for  making  an  excessive  distress. 

Fifth  count,  for  distraining  when  no  rent  was  due. 

Sixth  count,  for  distraining  for  more  rent  than  was  due. 

Seventh  count,  for  breach  of  covenant  in  a  lease  for  quiet 
Enjoyment  of  certain  premises  demised  by  defendant  to 
lyiaintifi". 

Eighth  count,  for  breach  of  covenant  in  not  paying  tax^s 
Oil  the  premises  demised. 
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Ninth  count,  for  breacli  of  covenant  in  not  making  a  fair 
and  reasonable  allowance  frx)m  rent  in  consequence  of  the 
defendant  having  sold  a  portion  of  the  demised  premises, 
which  by  the  lease  he  might  do,  and  in  refusing  to  leave 
the  amount  of  such  allowance  to  arbitration. 

Pleas — 1st,  To  the  first  and  second  counts,  not  indebted, 
and  2nd,  To  those  counts  payment  in  full. 

To  the  third  count — 1st,  Not  guilty.  2nd,  The  close  not 
the  plaintiff 's  ;  and  3rd,  Leave  and  license. 

To  the  fourth  count — Not  guilty,  by  statute. 

To  the  fifth  count — Not  guilty,  by  statute. 

To  the  sixth  count — Not  guilty,  by  statute. 

To  the  seventh  count — That  by  the  indenture  in  that 
count  mentioned,  it  was  agreed  between  the  plaintiff  and 
defendant,  that  the  defendant  should  at  any  and  all  times 
have  the  power  to  sell  and  dispose  of  any  part  of  the  demised 
premises,  and  in  the  exercise  of  that  power  defendant  sold  a 
portion  to  the  Grand  .Trunk  Railway  Company,  who  there- 
upon entered,  which  is  the  breach  complained  of.  2nd,  To 
that  count,  that  as  to  the  plaintiff 's  eviction  from  a  portion 
of  the  premises,  the  Grand  Trunk  Railway  Company  entered 
and  took  the  premises  by  virtue  of  their  act  of  incorporation, 
and  the  powers  given  them  by  the  Railway  Clauses  Consoli- 
dation Act ;  and  3rd,  To  that  count,  leave  and  license. 

To  the  eighth  count,  That  defendant  paid  and  satisfied 
the  taxes. 

To  the  ninth  count—lst.  That  defendant  did  make  fair 
and  reasonable  deduction  from  the  rent  in  consequence  of 
the  sale  of  the  portion  of  the  premises.  2nd,  That  no  disa- 
greement arose  between  them  as  to  the  sum  to  be  deducted ; 
and  3rd,  That  defendant  did  not  refuse  to  leave  to  arbitra- 
tion the  amount  of  rent  to  be  deducted. 

Issue  was  joined  on  all  the  pleas. 

At  the  trial,  at  Cobourg,  before  Draper,  C.  J.,  the  parties 
agreed  as  follows: — that  the  plaintiff  should  have  a  verdict 
for  nominal  damages  upon  the  first  count,  subject  to  the 
opinion  of  the  court,  whether  an  allowance  should  be  made 
from  ^10  to  be  paid  by  the  plaintiff  in  proportion  to  the  land 
sold.    That  a  verdict  should  be  entered  for  the  plaintiff 
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with  nominal  damages  on  the  fourth  count;  and  on  the 
fifth  count  for  £5  5s.  9d.,  if  the  court  should  be  of  opinion 
that  the  defendant's  right  to  distrain  had  ceased  under  the 
lease;  and  if  such  power  had  not  ceased,  then  the  verdict  to 
be  entered  for  defendant.  That  a  verdict  should  be  entered 
for  the  plaintiff  on  the  ninth  count  with  nominal  damages, 
subject  to  the  opinion  of  the  court,  whether  the  plaintiff 
should  recover  £21,  the  interest  of  the  money  paid  by  the 
Grand  Trunk  Company  for  the  land  taken  by  them,  or  ^15, 
the  value  as  stated  by  witnesses ;  but  if  the  court  should 
determine  that  the  deduction  should  be  made  per  acre,  and 
that  the  plaintiff  had  no  other  right  to  claim  deduction,  then 
a  verdict  should  be  entered  for  defendant ;  and  that  a  ver- 
dict should  be  entered  for  defendant  upon  the  second,  third, 
fourth,  and  eighth  counts. 

It  was  admitted  that  the  defendant  executed  a  deed  of 
conveyance  of  the  portion  of  the  demised  premises  to  the 
Grand  Trunk  Railway  Company,  after  notice  from  the 
company  to  the  defendant  that  the  company  intended  to  take 
the  land  under  the  compulsory  powers  of  the  act,  and  after 
an  arbitration  between  the  defendant  and  the  company 
ascertaining  the  amount  to  be  paid. 

The  litigation  between  these  parties  grew  out  of  the  terms 
of  a  lease  executed  by  the  defendant  to  the  plaintiff  for  one 
hundred  and  nineteen  acres  of  the  lot  specified  in  the  third 
count,  which  lease  was  executed  on  the  first  of  October, 

1851,  for  the  term  of  seven  years  from  the  first  of  April, 

1852.  The  material  parts  of  the  lease  to  be  considered  were 
these  :  The  habendum  was,  "  to  have  and  to  hold  the  said 
farm,  containing  about  one  hundred  and  nineteen  acres,  more 
or  less,  hereby  demised,  together  with  all  and  singular  the 
appurtenances  thereto  belonging,  as  hereinbefore  set  forth, 
unto  the  said  Thomas  Bickle,  his  executors,  administra- 
tors, or  assigns,  for  the  term  of  seven  years  from  the  first 
of  April,  1852,  yielding  and  paying  therefor  yearly  and 
every  year  the  sum  of  fifteen  shillings  currency  per  acre  for 
each  and  every  acre  as  herein  specified,  for  the  said  one 
hundred  and  nineteen  acres,  more  or  less,  and  the  taxes 
upon  the  said  farm  and  premises,  so  that  the  amount  of  taxes 
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does  not  exceed  the  sum  of  ten  pounds  currency  per  annum 
upon  the  lands  hereby  let,  any  sum  exceeding  the  said  sum 
of  ten  pounds  levied  or  rated  as  taxes  upon  the  said  farm, 
to  be  paid  by  the  said  John  Beatty,  his  administrators  or 
assigns."  A  covenant  followed  by  the  plaintiff  to  pay  the 
rent  half  yearly,  and  a  covenant  by  the  defendant  for  quiet 
enjoyment.  This  agreement  then  followed :  "And  it  is  fur- 
ther agreed  that  the  said  John  Beatty  shall  at  any  and  all 
times  have  the  power  to  sell  and  dispose  of  any  part  or 
parts  of  the  said  farm,  making  a  reasonable  and  fair  deduc- 
tion from  the  rent  in  consequence  thereof,  and  if  any  disg-- 
greement  should  arise  as  to  the  sum  to  be  deducted,  then  it 
may  be  left  to  arbitration." 

In  Easter  Term  last,  Weller  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff  pur- 
suant to  the  leave  reserved  at  the  trial. 

In  Trinity  Term,  Cameron,  Q.  G.,  shewed  cause.  He 
cited  Gilbert  on  rent,  179,  180,  181 ;  Hyde  v.  Hill,  8  T. 
E.  377 ;  Graham  v.  Wade,  16  East  29 ;  Gumming  v.  Bed- 
borough,  15  M.  &  W.  438 ;  Croker  v.  Orphen,  9  Ir.  Equ. 
Eep.  563. 

In  this  term  Cfalt,  Q.G.,  and  Weller,  supported  the  ruljg. 

EoBiNsON,  C.  J. — It  does  not  seem  that  there  is  any 
room  for  doubt  on  either  of  the  questions  raised.  The  leq,se 
states  very  clearly  what  taxes  the  plaintiff  was  to  pay  as 
tenant,  namely,  <£10  a  year»  He  could  not,  under  any  cir- 
cumstances, be  required  by  his  landlord  to  pay  more,  and 
there  is  no  proviso  in  the  lease  under  which  he  can  claim  an 
abatement  of  any  part  of  that  sum  when  the  taxes  aniQunt 
to  so  much. 

Then,  as  to  the  land  taken  by  the  railway  company.  It 
might  be  contended  with  some  show  of  reason  on  the  part 
of  the  defendant,  that  the  land  taken  by  the  company 
was  not  voluntarily  sold  by  him,  and  therefore  that  this 
was  not  a  diminution  of  the  quantity  of  land  enjoyed  by  the 
plaintiff  which,  under  the  condition  of  the  lease,  could 
entitle  him  to  an  abatement  of  the  rent ;  but  I  think,  if  that 
had  been  insisted  upon  by  the  defendant,  we  should  hg^ve 
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been  warranted  in  holding  that  the  fair  exposition  of  the 
instrument  would  entitle  the  plaintiff  to  an  abatement  of  the 
rent.  On  the  other  hand,  what  the  plaintiff  contended  for 
is  altogether  inadmissible,  namely,  that  he  should,  as  a 
matter  of  course,  have  an  amount  deducted  from  his  annual 
rent  equal  to  the  annual  interest  of  the  money  paid  for  the 
land  taken  by  the  railway  company.  According  to  that 
mode  of  estimating  the  abatement,  if  the  company  had 
required  five  acres  instead  of  one,  the  plaintiff  would  have 
had  a  right  to  the  remaining  114  acres  of  the  defendant's 
land  for  nothing;  and  if  ten  acres  had  been  parted  with  at 
the  same  rate  the  defendant  would  be  bound  to  pay  the 
plaintiff  an  annuity  for  living  rent  free  upon  100  acres  of 
the  defendant's  land. 

The  true  principle  of  estimating  the  abatement  is  that  by 
which  the  sum  of  £15  has  been  fixed  upon  by  the  jury  as 
the  value,  namely,  the  comparative  value  to  the  plaintiff  as 
tenant  of  the  acre  of  land  held  by  the  company,  taking  the 
l^s.  per  acre  as  the  average  value  of  the  tract. 

The  right  to  make  a  distress,  I  think,  did  not  necessarily 
cease  merely  because  the  rent  had  become  uncertain  on 
account  of  the  land  conveyed  to  the  company.  It  would 
have  ceased  if  there  had  been  a  wrongful  eviction  of  part  of 
the  land  by  the  landlord,  but  that  was  not  the  case  here. 
There  is,  however,  this  peculiarity  in  the  present  case,  that 
the  lease  provides  in  fact  that  in  case  of  any  of  the  land 
being  sold  by  the  landlord,  there  "  shall  be  a  reasonable  and 
fair  deduction  from  the  rent,  and  if  the  parties  cannot  agree 
as  to  the  sum  to  be  deducted,  then  it  may  be  left  to  arbi- 
tration." This  being  the  express  agreement,  the  landlord 
had  no  right  to  apportion  the  rent  for  himself,  and  to 
distrain  for  such  amount  as  he  thought  reasonable  under  the 
circumstances  ;  but  he  was  bound  first  to  propose  a  deduction 
and  see  whether  it  would  be  assented  to,  and  if  not,  then  to 
go  to  arbitration,  or  at  least  to  offer  to  do  so.  Instead  of 
that  he  assumed  the  right  to  settle  the  deduction  himself  in 
the  first  instance,  subject  to  the  control  of  a  jury,  if  he 
should  afterwards  appear  to  have  distrained  for  too  much. 
I  think  that,  whatever  he  might  have  done  if  the  lease  had 
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been  silent  as  to  the  method  of  apportionment,  he  could  not 
so  take  the  matter  into  his  own  hands  in  the  face  of  this 
provision  in  the  lease. 

My  opinion  is,  that  on  the  first  count  a  verdict  should  be 
entered  for  the  defendant,  and  also  on  the^Jfth  and  sixth 
counts,  and  a  verdict  for  the  plaintiff  for  ^15  on  the  9th 
count. 

Burns,  J. — The  first  question  is,  whether  an  allowance 
shall  be  made  to  the  plaintiff  from  the  £10  which  he  agreed 
to  pay  as  taxfes  upon  the  farm.  There  does  not  appear  any 
reason  why  such  a  deduction  should  be  made  because  the 
defendant  sold  a  part  of  the  farm.  It  is  expressly  provided 
that  he  might  at  any  time  sell  any  part  of  it,  and  in  such 
case  a  deduction  was  to  be  made  from  the  rent,  nothing  be- 
ing said  about  taxes.  The  plaintiff  was  to  pay  taxes  not  to 
exceed  ^10,  but  if  the  amount  of  taxes  exceeded  that  sum, 
then  it  was  agreed  the  defendant  should  pay  the  excess. 
What  the  whole  amount  of  taxes  was  we  are  not  informed, 
but  whatever  it  might  be,  if  £10  or  under,  the  plaintiff  was 
bound  to  pay  it.  It  is  quite  impossible  we  can  say  there 
should  be  any  thing  allowed  to  the  plaintiff  in  respect  of  any 
payment  of  taxes  without  knowing  whether  he  paid  any  thing 
beyond  .£10.  If  he  did  pay  beyond  that  amount,  of  course 
he  would  have  a  good  claim  against  the  defendant  for  it,  but 
the  probability  is  that  the  defendant  paid,  as  he  was  bound 
to  do,  beyond  that  sum  If  we  suppose  then  that  the  taxes 
exceeded  c£10,  the  question  would  be,  as  we  may  suppose, 
was  the  point  intended  to  be  submitted  to  the  couft,  whether 
the  sale  of  a  portion  of  the  farm  by  the .  defendant  would 
entitle  the  plaintiff  to  claim  that  he  should  not  pay  to  the 
extent  of  ^10,  but  should  pay  a  proportionate  sum  less. 
The  proviso  giving  the  defendant  permission  to  sell  says 
nothing  about  a  deduction  of  taxes,  and  the  other  provision 
is  express  enough,  that  the  plaintiff  shall  pay  the  taxes  up  to 
that  sum.  We  must  suppose  the  terms  of  the  lease  were  agreed 
upon  between  the  parties  before  being  reduced  to  writing, 
and  then  when  reduced  to  writing  the  terms  were  that  the 
defendant  leased  to  the  plaintiff  the  farm,  the  plaintiff  to  pay 
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taxes  to  the  extent  of  .£10,  the  plaintiff  having  the  privilege 
of  selling  without  any  deduction  of  taxes,  so  far  as  would 
appear  from  the  deed  or  lease,  so  long  as  the  plaintiff  was  not 
called  upon  to  pay  more  than  £10.  The  verdict  should 
therefore  be  entered  for  defendants  upon  the  first  count. 

I  think  a  verdict  should  be  entered  for  the  plaintiff  upon 
the  fifth  count.  It  is  very  true  the  parties  have  stipulated 
that  the  defendant  may  at  any  time  sell  any  part  of  the 
demised  premises,  but  they  have  stipulated  also,  that  if  he 
does  so  a  fair  and  reasonable  deduction  shall  be  made  from 
the  rent.  Before  the  defendant  sold  the  rent  was  fixed 
and  ascertained  by  the  lease,  but  when  he  exercised  the 
privilege  there  was  then  no  fixed  or  ascertained  amount  of 
rent. 

The  fixing  the  rent  at  so  much  per  acre  does  not  indi- 
vidualise the  rent  at  15s.  per  acre  for  any  or  every  distinct 
acre.  Each  and  every  and  all  the  number  of  acres  were 
liable  for  the  whole  rent,  and  not  each  acre  for  its  15s. 
The  landlord  had  no  right  himself  to  apportion  the  rent  to 
be  paid  after  he  disposed  of  a  part  of  the  farm,  and  he 
could  not  say  the  amount  of  rent  should  be  reduced  by  so 
much  as  the  quantity  sold  would  amount  to  at  15s.  per  acre. 
The  agreement  is,  that  a  fair  and  reasonable  deduction  shall 
be  made.  What  that  deduction  shall  be  has  never  been 
settled,  and  in  fact  this  suit  is  brought  to  determine  the 
point,  as  the  parties  did  not  agree,  and  the  matter  was  not 
left  to  arbitration.  The  defendant  in  that  state  of  matters 
was  reduced  to  bring  his  action  for  use  and  occupation,  and 
his  right  to  distrain  was  gone  until  at  least  an  attempt  to 
arbitrate  had  been  made.  The  amount  of  rent  to  be  paid 
had  become  uncertain. 

As  to  the  ninth  count,  it  seems  the  dispute  between  the 
parties  is  this ;  the  plaintiff  claims  a  declaration  of  £21 
upon  the  rent,  that  sum  being  the  simple  interest  of  the 
sum  of  money  the  defendant  received  as  the  price  of  that 
portion  of  the  farm  he  sold,  and  the  defendant  contends 
that  the  deduction  which  should  be  made  should  be  after 
the  rate  of  15s.  per  acre  according  to  the  quantity  sold, 
as  that  sum  is  fixed  by  the  lease  as  the  amount  of  rent. 
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Both  of  the  parties  are  wrong.  It  cannot  be  of  any  conse- 
quence to  the  plaintiff  at  what  price  the  defendant  sold  the 
land,  whether  he  made  a  good  or  bad  bargain  by  the  sale. 
If  the  defendant  had  received  a  sum,  which  he  might  have 
have  done  if  he  desired  to  sell  cheap  or  make  a  present  of 
it,  which  would  have  produced  a  very  trifling  sum  2lb  in- 
terest, in  that  case  the  plaintiff  would  scarcely  have  beeii 
willing  to  be  content  with  such  a  deduction  On  the 
other  hand,  the  defendant  has  no  right  to  say  the  de- 
duction shall  be  at  any  particular  sum  per  acre  for  the 
land  sold.  He  may  have  sold  the  portion  which  enabled  the 
plaintiff  to  make  the  greatest  part  of  the  whole  rent  from, 
though  he  did  stipulate  to  pay  at  the  rate  of  so  much  per 
acre  for  the  whole.  In  the  agreement  the  parties  have 
agreed  that  the  deduction  shall  be  a  fair  and  reasonable  one. 
The  only  way  to  arrive  at  that  is  to  know  what  the  land  sold 
was  worth  in  comparison  with  what  remained,  and  what  ad- 
vantages it  had  afforded  the  plaintiff,  and  what  disadvantages 
he  would  sustain  by  being  deprived  of  it.  The  sum  fixed  by 
witnesses,  as  stated,  in  consequence  of  not  having  it  is  £15. 
For  what  period  of  time  that  is  does  not  appear,  nor  is  it  of 
any  consequence ;  it  would  be  for  the  period  he  was  deprived 
of  the  land  to  such  time  as  agreed  upon  between  themselves. 

I  think  the  verdict  should  be  entered  upon  this  count  for 
£15  for  the  plaintiff. 

McLean,  J.,  concurred. 

Rule  accordingly. 


Hankey  v.  The  Gtrand  Trunk  Railway  Company 
Canada. 

Certiorari — Practice — Appearance — Waiver. 

Where  a  cause  is  removed  from  the  County  Court  by  certiorari  aftei^  is'siie 
joined,  semhle,  that  the  plaintiff  should  declare  de  novo  in  the  court  above. 

In  this  case  the  plaintiff  did  so  declare,  and  signed  judgment  in  this  court, 
though  the  defendants  had  not  appeared.  Defendant  moved  in  Chambers 
to  set  aside  the  judgment  on  other  grounds,  but  made  no  objection  for  the 
want  of  appearance.  Held,  that  lie  was  precluded  from  afterwards 
objecting  on  that  point. 

J.  Bell  (of  Belleville)  obtained  a  rule  nisi  on  the  plain- 
tiff to  shew  cause  why  the  declaration  and  subsequent 
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proceedings  should  not  be  set  aside  for  irregularity,  because 
no  appearance  was  filed  for  defendants,  and  the  defendants 
did  not  appear  ;  or  why  the  order  made  by  the  Chief  Justice 
of  the  Common  Pleas  should  not  be  rescinded,  and  the 
declaration  and  subsequent  proceeding  set  aside  for  irregu- 
larity, on  the  grounds  that  the  County  Court  of  the  County  of 
Oxford  being  a  court  of  record,  and  the  cause  being  at  issue 
in  that  court,  the  trial  should  be  of  the  issues  that  had  been 
so  joined  in  the  court  below ;  that  the  venue  in  the  cause 
brought  up  w^as  in  the  County  of  Oxford,  and  could  not  be 
changed  without  an  order,  wherefore  the  venue  in  the  cause 
in  this  court  should  also  have  been  in  the  County  of  Oxford  ; 
that  the  declaration  served  was  not  founded  on  any  writ,  and 
that  for  the  same  cause  of  action  another  cause  was  at  issue. 

On  the  8th  of  September,  1858,  the  cause  was  at  issue  in 
the  County  Court  of  Oxford.  On  the  11th  of  September 
the  certiorari  issued.  Afterwards  the  plaintiff's  attorney 
sent  to  the  defendants'  attorney  a  declaration  in  the  cause 
in  this  court,  who  returned  it  with  the  remark  that  issue  had 
been  already  joined  in  the  cause  in  the  court  below,  and 
that  if  compelled  to  plead  de  novo  he  should  plead  that 
another  action  was  pending.  The  defendants'  attorney 
made  oath  that  he  was  afterwards  served  with  an  issue  book 
made  up  on  a  declaration  in  the  Queen's  Bench,  laying  the 
venue  in  the  County  of  Middlesex,  and  stating  the  same 
cause  of  action  as  had  been  set  forth  in  the  declaration  in 
the  County  Court.  Judgment  by  default  was  signed  upon 
that  declaration,  and  notice  of  assessment  given  on  the  23rd 
of  October. 

It  was  sworn  further  that  no  appearance  had  ever  been 
entered  for  the  defendants,  except  in  the  court  below  ;  that 
the  cause  of  action  arose  in  the  County  of  Perth ;  that  the 
attorney  was  informed  the  defendants  had  a  good  defence  to 
the  action ;  and  that  no  process  had  issued  in  this  case  from  the 
Queen's  Bench,  but  only  the  summons  on  which  the  plaintiff 
had  declared  in  the  County  Court. 

On  the  29th  of  October  the  defendants  moved  in  Chambers 
to  set  aside  the  interlocutory  judgment  on  the  same  grounds 
60  VOL.  XVII. 
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that  were  stated  in  the  application  to  this  court,  which  sum- 
mons was  discharged. 

The  plaintiff's  attorney  filed  an  affidavit  to  the  efi'ect 
that  the  declaration  in  the  County  Court  was  for  the  same 
cause  of  action  as  that  declared  upon  in  the  cause  in  this 
court ;  that  the  certiorari  issued  at  the  instance  of  the 
defendants ;  that  the  defendants'  attorney  did  not  give  any 
notice,  or  take  any  exception  until  during  this  term  (Michael- 
mas) on  account  of  the  want  of  appearance  by  defen- 
dants ;  and  that  in  the  application  made  at  Chambers  to 
set  aside  the  interlocutory  judgment  no  objection  was  taken 
on  the  ground  of  want  of  appearance,  nor  was  any  intima- 
tion given  of  such  an  objection,  or  that  any  attempt  would 
be  made  to  set  aside  the  proceedings  subsequent  to  the  sum- 
mons if  the  plaintiff  should  proceed  to  assess  damages. 

I),  Gf.  Miller  shewed  cause,  citing  Turner  v.  Bean,  Barnes 
345  ;  Ch.  Arch.  Prac.  1268. 

Head,  contra,  cited  Clack  v.  Dixon,  3  M.  &  S.  93  ;  Clark 
V.  The  Mayor,  &c.,  of  Berwick,  4  B.  &  C.  649 ;  Landens  v. 
Sheil,  3  Dowl.  90. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  not  aware  of  any  legislative  provision  in  this 
province  respecting  removal  of  cases  from  county  courts  by 
certiorari.  They  have  been  granted,  we  assume,  upon  the 
principles  of  the  common  law ;  and  we  have  nothing  to 
govern  us  in  regard  to  the  subsequent  proceedings  upon  the 
return  of  the  writ  but  the  practice  pursued  in  England  in 
like  cases.  In  Fazacharly  v.  Baldo  (1  Salk.  352)  a  distinc- 
tion appears  to  be  drawn  between  cases  removed  by  a  habeas 
corpus  cum  causd  and  those  returned  upon  a  certiorari; 
the  former  does  not  remove  the  record,  but  that  remains 
below,  and  the  return  is  only  an  account  or  history  of  the 
proceedings  ;  and  for  this  reason,  it  is  said  in  that  case,  if  a 
cause  be  removed  by  haheas  corpus  the  plaintiflf  in  the 
superior  court  must  begin  de  novo.  This  we  take  to  be 
equivalent  to  saying,  that  when  the  record  is  removed  by 
certiorari  the  plaintiff  need  not  begin  de  novo,  otherwise 
there  would  be  no  such  difference.  In  Woodcraft  v.  Kinaston 
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(2  Atk.  317),  the  same  doctrine  has  the  high  authority  of 
Lord  Hardwicke,  who  says,  "  There  is  a  difference  between 
a  habeas  corpus  and  a  certiorari.  That  removes  the  body 
cum  causd,  and  then  you  must  begin  in  the  superior  court 
and  decLire  de  novo  ;  but  on  a  certiorari  you  must  proceed 
on  the  record  as  it  stands  when  removed." 

This  is  very  distinct,  and  the  law  as  thus  laid  down  seems 
reasonable  and  convenient,  for  when  the  parties  have  been 
content  to  rest  the  matter  in  controversy  between  them 
upon  a  certain  issue,  it  seems  needless  to  incur  the  delay 
and  expense  of  going  over  the  same  ground  again  after  the 
removal  of  the  cause  ;  yet  the  practice  in  England  after  all 
seems  not  to  be  in  accordance  with  this  doctrine  of  Lord 
Hardwicke,  for  in  the  case  cited  of  Turner  v.  Bean  (Barnes 
345),  about  the  same  time  that  the  case  of  Woodcraft  v. 
Kinaston  was  before  Lord  Hardwicke,  the  Common  Pleas 
held  that  when  proceedings  from  an  inferior  court  of  record 
were  returned  upon  a  certiorari  into  their  court,  and  it 
appeared  that  the  parties  were  at  issue  in  the  court  below, 
the  plaintiff  must  nevertheless  declare  de  novo. 

In  Chitty's  Archbold,  1247,  this  is  recognised  as  the 
practice ;  and  in  Tidd's  Practice,  5th  ed.,  vol,  I.,  p.  470, 
the  same  thing  is  stated  more  at  length,  and  the  reasons 
given  for  it  from  Lord  Chief  Baron  Gilbert's  Treatise  on 
Executions,  144,  200. 

We  cannot  hold  that  the  plaintiff  was  wrong  in  declaring 
de  novo  when  there  is  so  much  to  support  his  proceeding, 
though  we  cannot  but  say  that,  considering  the  respectable 
footing  on  which  our  county  courts  are,  we  think  it  would  be 
well  if  we  were  allowed  to  take  up  their  proceedings  in  the 
stage  at  which  they  had  arrived  before  the  removal,  for  the 
reason  given  by  Chief  Baron  Gilbert  for  the  contrary 
practice  no  longer  applies. 

When  the  pleadings  were  ore  tenus  the  certiorari  could 
remove  nothing  but  the  writ,  and  the  parties  had  of  necessity 
to  make  their  statements  anew,  since  there  existed  no 
written  pleadings  to  be  removed  with  the  writ.  It  does 
appear,  however,  that  the  current  of  authority  sustains  the 
plaintiff  in  having  declared  de  novo  in  this  court  after  the 
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removal  of  the  cause,  althougli  the  parties  had  pleaded  to 
issue  in  the  court  below.  It  is  said  that  the  plaintiff  in 
such  a  case  cannot  claim  more  damages  than  he  had 
claimed  in  the  other  court,  but  there  is  no  complaint  of  that 
having  been  done  here. 

We  do  not  think  that  the  defendants  can  be  allowed,  at 
this  late  stage  of  the  proceedings  in  this  court,  to  object  that 
the  plaintiff  could  not  declare  after  the  removal  until  he, 
the  defendant,  had  appeared  in  this  court,  for  he  has  acted 
in  the  cause  in  this  court  by  the  application  he  has  made, 
and  when  he  moved  to  set  aside  the  interlocutory  judgment 
he  made  no  objection  on  the  ground  of  defendants  not 
having  entered  an  appearance,  but  relied  only  on  other 
irregularities. 

If  the  defendants  did  not  enter  an  appearance  in  this 
court  after  the  removal  of  the  cause,  the  plaintiff  should 
have  served  him  with  a  rule  for  a  'procedendo  to  issue  unless 
he  appeared  within  four  days,  because  the  plaintiff  could  not 
regularly  declare  against  him  till  he  had  appeared.  If 
within  the  time  he  had  entered  an  appearance,  then  the 
plaintiff  could  properly  declare.  If  the  defendant  failed  to 
appear,  then  the  procedendo  would  have  gone,  and  the  cause 
being  sent  back  to  the  court  below  could  never  afterwards  be 
removed.  This  would  have  been  the  regular  mode  of  pro- 
ceeding. 

But  we  think  the  defendants,  by  their  delay,  and  by  the 
course  they  took  in  complaining  of  other  irregularities,  and 
omittting  to  object  to  want  of  appearance  when  they 
moved  on  other  grounds,  have  precluded  themselves  from 
objecting  on  that  ground  now. 

Rule  discharged. 
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The  Great  Western  Railway  Company  v.  The  Preston 
AND  Berlin  Railway  Company. 

Great  Western  R.  W.  Co. —  WorTc  performed  beyond  their  charter — Right  to 
recover — Agreement  ivith  Preston  and  Berlin  R.  W.  Co. —  Want  of  corporate 
seal — Partnership. 

The  defendants  being  unable  to  finish  their  railway,  and  the  plaintiffs 
desiring  to  have  it  in  operation  as  a  feeder  to  their  line,  a  correspondence 
was  had  between  the  two  companies,  and  resolutions  passed  by  the  plain- 
tiffs, and  communicated  to  defendants,  authorising  an  arrangement  by 
which  the  plaintiffs  should  work  the  road  for  a  certain  period  and  share 
the  profits  with  defendants.  No  formal  agreement  was  made,  and  the 
terms  were  not  definitely  settled,  but  the  plaintiffs  went  on  and  completed 
defendants'  line,  and  ran  it  for  some  time  at  a  loss.  They  then  sued  de- 
fendants for  the  work  done,  and  for  the  money  expended  above  the 
receipts. 

Held,  that  they  could  not  recover,  for  as  to  the  first  demand,  the  con- 
structing defendants'  road  was  a  matte^ without  the  scope  of  their 
charter ;  and  as  to  the  second,  the  agreement  relied  upon,  being  special 
in  its  terms,  was  invalid  for  want  of  the  corporate  seal. 

Semble,  that  defendants  under  the  circumstances  should  have  been  held  to 
have  accepted  the  work  done,  if  there  were  not  the  other  objection  to  the 
plaintiffs'  recovery. 

Semble,  also,  that  a  valid  agreement  in  the  terms  of  the  resolution  would  not 
have  created  a  partnership  between  the  parties. 

The  plaintiffs  sued  upon  common  counts,  for  goods  sold 
and  delivered ;  for  work  done  and  materials  found ;  money 
lent;  money  paid;  money  received;  for  hire  of  locomotives 
and  cars  by  plaintiffs  to  the  defendants  from  the  2nd  of  No-' 
vember,  1857,  to  the  31st  of  January,  1858 ;  for  fuel  provided 
by  plaintiffs  at  defendants'  request  for  the  locomotives  during 
that  period;  for  conveyance  of  goods  and  passengers  by 
plaintiffs  for  the  defendants ;  for  wharfage  and  warehouse 
room  of  goods  kept  by  the  plaintiffs  upon  their  wharves,  and 
in  their  warehouses,  for  defendants ;  for  tolls  payable  by 
defendants  to  plaintiffs  for  the  passage  of  loaded  wagons  and 
goods  of  defendants  over  the  plaintiffs'  railway ;  for  salaries 
and  wages  of  station  masters,  clerks,  porters,  &c.,  employed 
and  paid  by  plaintiffs  for  the  defendants ;  and  on  account 
stated. 

JPlea — Never  indebted. 

The  plaintiffs  in  the  particulars  claimed  ^£365  2s,  5d., 
(including  interest,)  as  being  due  to  them  for  the  expense 
they  had  been  at  in  working  the  line  between  Preston  and 
Berlin,  after  giving  credit  to  defendants  for  all  sums  received 
for  carrying  passengers,  mails  and  freight.    And  they 
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claimed  .£1996  15s.  lid.,  with  interest,  for  work  done  by 
them  on  the  defendants'  line, of  railway,  between  the  19th  of 
September,  1857,  and  31st  of  January,  1858. 

At  the  trial,  at  Berlin,  before  Rohinson^Q,  J".,  the  witnesses 
were  George  L.  Read,  the  chief  engineer  of  the  plaintiffs, 
and  William  Powis,  who  was  the  secretary  of  the  defendants. 
Both  these  witnesses  gave  a  very  clear  account  of  the  cir- 
cumstances upon  which  the  plaintiffs  founded  their  claim, 
and  it  was  agreed  that  it  should  be  submitted  to  this  court 
to  determine  upon  the  evidence  whether  the  plaintiffs  could 
legally  claim  upon  either  of  their  two  alleged  causes  of 
action.  There  was  no  dispute  as  to  the  amount  to  which  the 
plaintiffs  would  be  entitled  under  either  head  of  claim,  if  they 
could  legally  recover  for  either. 

The  plaintiffs  advanced  a  claim  against  the  defendants  at 
the  trial  to  the  amount  of  $1418  30  cts,.,  for  the  expense  the 
plaintiffs  had  incurred  in  working  the  defendants'  line  of 
railway,  from  the  second  of  November,  1857,  to  the  31st  of 
January,  1858,  after  '  allowing  credit  for  what  they  had 
received  for  passengers  and  freight ;  and  another  claim  for 
$5364  45  cts.  for  work  done  by  them  upon  the  defendants' 
railway  before  they  began  to  work  it,  and  while  they  were 
using  it. 

The  facts  were  these  :  the  defendants  were  incorporated 
by  statute  20  Vic,  ch.  147,  for  making  a  railway  from 
Preston  to  Berlin.  On  the  2nd  of  November,  1857,  they 
had  an  estimate  made  by  their  engineer  of  the  work  then 
remaining  to  be  done  on  their  line,  and  it  was  certified  that 
it  would  cost  £6152  3s.  3d.  to  complete  it. 

The  defendants  probably  not  being  in  funds,  some  pro- 
position was  made  verbally  by  Mr.  Stephens,  managing 
director  of  the  Great  Western  Railway,  to  the  president  of 
the  Preston  and  Berlin  Railway  Company,  which  being 
afterwards  discussed  at  the  board,  the  defendants'  secretary, 
Powis,  on  the  3rd  of  September,  1857,  wrote  this  letter  to 
Mr.  Stephens. 

"  I  am  instructed  to  notify  you  of  the  willingness  of  this 
board  to  make  an  arrangement  on  the  basis  suggested  by  you 
yesterday  to  our  president,  namely,  that  your  company 
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should  work  the  Preston  and  Berlin  line  for  the  first  year, 
paying  this  company  all  earnings  thereon,  on  the  principle 
of  a  mileage  appointment,  less  only  the  unavoidable  expense 
of  working  the  line.  You  will  therefore  much  oblige  the 
directors  of  the  P.  and  B.  Railway  Company  by  bringing 
the  subject  before  your  board  previously  to  your  departure 
for  Europe,  as  it  is  confidently  expected  that  the  road  will 
be  ready  for  traffic  in  October.  Without  wishing  to  give 
needless  trouble,  it  would  be  very  satisfactory  if  this  com- 
pany were  furnished  with  some  statement  shewing  the  nature 
of  those  charges  which  will  necessarily  apply  to  the  effective 
working  of  the  line.  The  directors  would  also  feel  gratified 
in  receiving  any  other  information  bearing  on  the  subject 
with  which  you  may  be  willing  to  favour  them." 

.(Signed,)  William  Powis, 

Secretary. 

On  the  next  day,  5th  of  September,  1857,  the  board  of 
directors  of  the  Great  Western  Railway  Company  (the 
plaintiffs)  made  this  entry  in  their  minutes. 

"  Read  a  letter  from  Mr.  Powis,  secretary  of  the  Preston 
and  Berlin  Railway  Campany,  of  the  3rd  inst.,  referring  to 
the  approaching  completion  of  that  line,  and  suggesting  that 
arrangements  be  made  for  the  working  of  that  line  by  the 
Great  Western  Railway  Company,  and, 

''Resolved — That  in  view  of  the  increased  traffic  which  the 
Preston  and  Berlin  Railway  will  bring  upon  the  Gait  Branch 
and  main  line  of  this  railway,  it  is  desirable  to  enter  into  an 
arrangement  for  the  working  of  that  line.  That  the  neces- 
sary rolling  stock  be  supplied  for  the  working  of  that  branch, 
amd  that  an  accurate  account  be  kept  of  the  cost  of  working 
the  branch,  the  actual  outlay  for  which  will  be  charged  to 
the  Preston  and  Berlin  Railway  Company.  That  all  ap- 
pointments of  clerks,  servants,  &c.,  be  made  to  the  Preston 
and  Berlin  Railway  by  this  company,  and  all  rates  of  fares, 
both  for  passengers  and  freight,  to  be  fixed  by  this  company, 
and  to  be  divided  according  to  a  mileage  proportion  of  the 
whole  fare.  That  the  arrangement  be  made  to  run  from 
the  opening  of  the  line  to  the  31st  of  January,  1859." 

On  the  17th  of  September,  1857,  Mr.  Powis  having 
learned  that  the  directors  of  the  Great  Western  Railway 
Company  had  come  to  certain  resolutions  upon  the  subject 
of  his  letter  of  the  3rd  of  September,  applied  for  a  copy  of 
them,  and  received  them  from  the  secretary  of  the  Great 
Western  Railway  Company,  and  on  the  23rd  of  September, 
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1857,  Mr.  Powis,  as  secretary  to  the  defendants,  wrote  as 
follows  to  the  secretary  of  the  Great  Western  Kailway 
Company. 

"  Your  letter  of  the  17th  of  September,  together  with  a 
copy  of  resolution  passed  by  your  board  on  the  5th  instant, 
was  this  day  laid  before  the  directors  of  this  company,  and  I 
am  instructed  to  express  to  you  the  satisfaction  of  our  board 
with  such  resolution,  and  hope  shortly  to  be  able  to  notify 
the  completion  of  the  line." 

(Signed,)  William  Powis, 

Secretary. 

The  Board  of  the  P.  &  B.  Railway  Company  on  the  same 
day,  it  appeared,  had  entered  this  minute  in  their  proceedings : 

"  A  letter  was  read  from  Mr.  Stephens,  Secretary  to  the 
Great  Western  Railway  Company,  enclosing  an  extract  from 
the  minutes  of  the  board  as  to  working  the  line.  The 
board  expressed  their  satisfaction  with  the  arrangement 
proposed,  and  instructed  the  Secretary  to  notify  the  Great 
Western  Railway  Company  to  that  eifect." 

There  was  also  put  in  evidence  at  the  trial  a  letter  from 
Mr.  Powis,  defendants'  Secretary,  to  the  Managing  Direc- 
tors of  the  Great  Western  Railway  Company,  dated  the 
16th  of  January,  1858,  as  follows  : 

"  I  beg  to  acknowledge  the  receipt  of  your  favour  of 
yesterday,  enclosing  account  against  this  company  for 
X536  12s.,  and  embracing  various  matters  of  importance  in 
reference  to  this  line.  This  letter  will  be  laid  before  the 
Directors  at  a  special  meeting  of  the  board,  which  will  be 
convened  early  in  the  ensuing  week,  when  I  shall  be  proba- 
bly instructed  to  address  you  fully  on  all  the  points  set 
forth  in  your  communication." 

On  the  13th  of  October,  1858,  the  following  resolution 
was  passed  by  the  Directors  of  the  Preston  &  Berlin  Railway 
Company : 

'^Resolved — That  the  debentures  of  the  Municipality  of 
Berlin  to  the  extent  of  X5000  be  paid  to  the  contractors  on 
account  of  the  amount  of  the  amended  or  supplemental  con- 
tract of  £10,200,  upon  the  understanding  assented  to  by 
the  contractors,  that  on  the  company  receiving  the  additional 
.£5000,  they  will  indemnify  this  company  against  any  claims 
for  compensation  preferred  by  the  Great  Western  Railway 
Company,  and  carry  out  to  completion  their  said  contract  of 
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£10,200,  receiving  payment  in  such  debentures  in  the  terms 
of  the  contract." 

Mr.  Read,  the  chief  engineer  of  the  Great  Western 
Railway  Company,  who  was  called  in  support  of  this 
action  at  the  trial,  had,  as  partner  with  one  Riley,  taken 
the  contract  from  the  defendants  for  constructiug  their 
railway,  hut  before  he  became  the  Great  Western  Railway 
Company's  civil  engineer  he  retired  from  the  contract  by  an 
arrangement  made  with  Riley.  On  the  2nd  of  November, 
1857,  it  was  estimated  by  the  defendants'  engineer,  Mr. 
Booth,  that  it  would  take  £6152  to  complete  the  road  a.c- 
cording  to  the  contract. 

But  the  plaintiffs,  in  consequence  of  the  understanding  last 
come  to  in  September  between  them  and  the  defendants,  had 
gone  at  once  to  work,  and  put  the  road  in  that  state  that  it 
was  capable  of  being  used,  though  much  yet  remained  to 
be  done  in  order  to  complete  it.  They  had  advertised  that 
it  w^ould  be  opened  on  the  2nd  of  November,  1857,  and  it 
was  in  fact  opened  a  few  days  before  that,  and  trains  for  the 
conveyance  of  passengers  and  goods  commenced  to  run 
upon  it  under  the  management  of  the  plaintiffs  until  about 
the  20th  of  January  following,  when  the  bridge  over  the 
Grand  River  at  Doon  was  carried  away,  or  so  much  injured 
that  it  could  not  be  passed  by  the  railway  trains,  and  from 
that  time  the  railway  had  ceased  to  be  used.  The  traffic 
upon  it  while  it  was  open  had  been  unremunerative,  and  had 
come  short  of  the  working  expenses  by  upwards  of  $1,400. 

The  Secretary  of  the  defendants  swore  that  there  had 
never  been  any  agreement  under  the  seal  of  either  company 
in  respect  to  the  working  of  the  road — nothing  but  the 
resolutions  passed  by  the  plaintiffs,  and  communicated  to  and 
concurred  in  by  resolution  passed  by  the  defendants ;  and 
that  while  the  railway  was  in  use  it  was  w^orked  by  the 
plaintiffs  upon  the  principles  then  agreed  upon.  There  had 
been  no  settlement  of  accounts  of  the  earnings  and  ex- 
penses of  the  railway.  The  defendants  had  never  in  any 
manner  bound  themselves  to  pay  the  plaintiffs  for  the  work 
done  by  them  upon  the  railway,  and  nothing  had  passed  in 
any  shape  authorising  them  to  do  the  work  preparatory  to 
61  VOL.  XVII, 
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the  opening  of  the  railway  for  which  they  were  claiming 
$5364  45  from  the  defendants. 

Mr.  Powis,  the  defendants'  Secretary,  whom  the  plaintiffs 
called  as  their  witness,  swore  further  that  the  first  he  had 
heard  particularly  of  any  charge  being  intended  to  be 
made  by  the  plaintiffs  for  constructing  the  work  was  in 
August,  1858,  not  long  before  the  trial,  but  he  added  that  it 
was  well  known  the  defendants  had  no  funds,  and  that  on 
that  account  probably  no  demand  had  been  made  before. 

Mr.  Read,  the  plaintiffs'  engineer,  who  was  also  called  as 
their  witness,  stated  that  in  October,  1857,  the  work  on  the 
Preston  and  Berlin  line  was  stopped,  and  on  the  27th  of  that 
month  the  line  was  inspected  by  the  government  inspector, 
and  was  reported  to  be  incomplete,  as  the  defendants  well 
knew  it  to  be.  The  track  had  been  all  laid,  but  had  not 
yet  been  ballasted.  There  was  fencing  to  be  done,  station 
houses  to  be  completed,  and  other  work  to  be  finished 
about  the  stations,  which  was  all  work  that  was  necessary 
to  be  done  in  the  common  course  before  the  line  could  be 
opened.  Mr.  Read  stated  that  he  reported  verbally  to  the 
Directors  of  the  Preston  and  Berlin  Railway  Company  at 
their  meetings  at  Hamilton  from  time  to  time  that  this  work 
was  done,  or  being  done,  and  that  he  made  such  reports  as 
the  engineer  of  the  plaintiffs,  and  that  the  work  charged 
for  was  chiefly  done  before  the  line  was  opened,  such  as 
ballasting,  making  water  tanks,  &c.  He  produced  accounts 
and  vouchers  for  the  work  done  between  the  19th  of  Sep- 
tember and  the  end  of  December,  1857,  the  amount  of 
which  the  defendants  did  not  at  all  question  either  in  term  or 
at  the  trial  and  he  stated  that  they  made  ho  objection  when 
he  exhibited  the  statements  of  work  done,  but  expressed  no 
opinion,  and  said  nothing  about  paying  for  the  work. 

The  witness  said  that  he  had  nothing  to  do  in  regard  to 
obtaining  payment,  but  only  to  report  what  was  done. 
The  work,  he  stated,  was  done  under  the  orders  and  at  the 
expense  of  the  plaintiffs,  and  all  he  did  was  to  report 
verbally  to  the  defendants  at  their  board  that  such  works 
were  done,  or  being  done ;  and  he  added  that  this  was  not 
done  by  him  officially  as  any  act  of  duty,  or  with  any 
reference  to  payment,  and  that  all  he  could  say  was  that 
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the  work  was  done  on  the  defendants'  railway,  and  that  all 
was  still  there  as  it  was  placed  by  the  plaintiffs. 

The  difference  between  the  plaintiffs'  charge  for  the  work 
done,  $5364,  and  the  £6152,  which  was  estimated  by  Mr. 
Booth  as  being  necessary  for  finishing  the  contract,  arose 
from  the  fact  that  there  was  a  great  deal  of  work  not  yet 
completed. 

When  the  government  inspector  surveyed  the  line  in 
October,  1857,  he  exacted  many  things  to  be  done  before  the 
line  should  be  opened,  such  as  fencing,  ditching,  ballasting, 
dressing  off  the  sleepers,  cuttings,  &c.  This  was  done  by 
the  plaintiffs,  and  was  part  of  the  work  for  which  they 
charged. 

All  the  rolling  stock  used  in  working  the  line  belonged  to 
the  plaintiffs.  They  were  to  find  that  and  employ  the 
necessary  clerks  and  servants,  &c.,  the  defendants  providing 
only  the  road.  They  all  expected  there  would  be  a  profit 
from  working  the  line,  and  had  no  idea  of  its  resulting,  as 
it  did,  in  a  loss. 

The  plaintiffs  received  all  the  earnings  and  kept  all  the 
accounts. 

Mr.  Eead  disclaimed  having  any  particular  knowledge  of 
the  agreeement  between  the  parties,  having  nothing  to  do 
with  it,  as  he  said. 

A  verdict  was  taken  for  the  plaintiffs  for  $6782  75  cts., 
the  aggregate  of  the  two  sums  claimed,  with  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  or  to  confine  the  ver- 
dict to  one  or  the  other  of  the  two  heads  of  claim;  and 
defendants  were  to  be  at  liberty  to  raise  all  legal  objections 
to  the  plaintiffs'  recovery  upon  the  evidence  given. 

Irving  obtained  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  on  the  ground  that  there  was  no  proof  of  a 
binding  contract  between  the  parties,  nor  any  evidence  of 
an  acceptance  or  use  of  the  road  by  the  defendants,  and  be- 
cause the  plaintiffs  and  defendants  were  either  partners  in  the 
transactions  in  question,  or  the  plaintiffs  vrere  in  the  position 
of  trustees  or  agents  for  the  defendants,  and  no  account  had 
ever  been  stated  or  settled  between  them :  or  why  the  ver- 
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diet  should  not  be  reduced  to  the  amount  of  the  claim  for 
working  the  road,  on  the  ground  that  if  there  was  any 
contract  for  the  construction  of  defendants'  road,  it  was  a 
contract  for  a  matter  out  of  the  scope  of  the  plaintiffs'  busi- 
ness as  an  incorporated  company,  and  so  not  binding. 

Burton  shewed.  The  following  cases  were  cited — Hen- 
derson V.  Australian  Steam  Nav.  Co.,  5  E.  &  B.  409; 
Diggle  V.  London  and  Blackwall  R.  W.  Co.,  5  Ex.  442; 
Homersham  v.  Wolverhampton  Waterworks  Co.,  6  Ex.  137; 
Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815  ;  Bartlett  v. 
Dimond,  14  M.  &  W.  49  ;  Pardee  v.  Price,  16  M.  &  W.  451 ; 
Cope  V.  Thames  Haven  R.  W.  Co.,  3  Ex.  841;  Finlay  v. 
Bristol  &c.,  R.  W.  Co.,  7  Ex.  409;  Edwards  v.  Lowndes,a6 
Eng.  Rep.  204 ;  Williams  v.  Chester,  &c.,  R.  W.  Co.,  15  Jur. 
828 ;  East  Anglian  R.  W.  Co.  v.  Eastern  Counties  R.  W.  Co., 
21  L.  J.  (C  P.)  23 ;  Murnt  v.  Shrewsbury,  &c.,  R.  W.  Co.,  3 
Eng.  Rep.  144;  McGregor  v.  Dover,  &c.,  R.W.  Co.,  17  Jur.  21. 

The  statutes  cited  are  referred  to  in  the  judgments. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs  were  evidently  desirous,  on  their  own  account, 
of  havino;  the  defendants'  line  of  railway  brought  as  speedily  as 
possible  into  use,  as  it  might  prove  a  valuable  feeder  to  their 
own  railway ;  and  the  defendants  having  no  present  means 
of  their  own,  and  hoping  that  their  line  would  be  worked 
by  the  plaintiffs  at  profit,  of  which  they  would  partake,  and 
so  perhaps  be  enabled  to  carry  their  work  through  to  its 
completion,  willingly  availed  themselves  of  the  plaintiffs' 
proposition.  But  unfortunately  nothing  was  done  in  that 
manner  which  the  law  contemplates  as  necessary  for  making 
a  corporation  liable,  and  in  regard  to  the  footing  on  which 
the  plaintiffs  were  to  do  the  work  necessary  for  bringing  the 
railway  into  use  there  seems  to  have  been  nothing  settled. 

First,  as  to  the  principal  cause  of  action,  the  charge  for 
work  done  on  the  defendants'  railway.  It  is  not  disputed 
by  the  defendants  that  the  work  charged  for  has  been  done 
upon  their  railway  by  the  plaintiffs,  and  they  do  not  resist 
the  plaintiffs'  claim  upon  any  objection  either  as  to  the 
amount  charged  or  as  to  the  quality  of  the  work. 
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If  therefore  the  work  were  done  at  the  request  of  the 
defendants,  and  they  had  accepted  and  availed  themselves 
of  it,  there  would  be  no  difficulty  in  the  way  of  the  plaintiffs' 
recovery  on  the  mere  ground  that  there  was  ro  contract 
under  the  coi'porate  seal  of  the  defendants,  whereby  they 
bound  themselves  to  pay  for  ifc  as  much  as  in  the  opinion  of 
a  jury  it  might  be  work,  because  it  was  clearly  within  the 
scope  of  their  charter  to  procure  the  work  to  be  done,  and 
not  foreign  to  the  purpose  for  which  they  were  incorporated. 
The  case  of  Diggle  v.  London  and  Blackwall  Railway  Com- 
pany (5  Ex.  442),  and  of  Lamprell  v.  The  Billericay 
Railway  Compay  (3  Ex.  283),  and  a  few  modern  decisions  in 
accordance  with  them,  would  indeed  have  seemed  to  create  a 
difficulty  in  the  way  of  the  plaintiffs'  recovery  for  the  value 
of  their  labour  and  materials,  e^en  under  such  circumstan- 
ces as  we  ha 76  stated.  But  those  cases  alvvays  seemed  to 
us  to  be  an  unwise  and  unwarranted  departure  from  the 
current  of  previous  authorities,  which  from  a  very  early 
time  had  admitted  of  a  distinction  in  regard  to  liability  in 
such  cases  between  executed  and  executory  contracts,  and 
we  have  therefore  never  conformed  to  them.  And  it  is 
satisfactory  to  find  from  the  case  of  Henderson  v.  The 
Australian  Steam  Navigation  Company  (5  E.  &  B.  409), 
and  of  the  same  company  v.  Marzetti  et  al.  (11  Ex.  228), 
and  Lowe  v.  London  and  North  Western  Rai%ay  Company 
(18  Q.  B.  632),  and  other  late  cases,  that  the  courts  in 
England  have  returned  to  the  just  and  reasonable  doctrine 
from  which  they  had  departed,  and  hav^e  sustained  the 
principles  laid  down  in  Beverley  v.  The  Lincoln  Gas  Light 
Company  (6  A.  &  E.  829),  which  recognised  an  established 
distinction  between  executed  and  executory  contracts  that 
can  be  traced  back  to  the  year  books. 

There  seems  now  indeed  to  be  some  appearance  of  a 
disposition  in  the  courts  in  England  to  depart  from  the  old 
current  of  authority  in  the  very  opposite  direction,  and  to  hold 
that  a  corporation,  as  long  as  they  keep  themselves  within 
the  proper  sphere  of  their  business,  may  without  any  ex- 
press legislative  provision  make  themselves  liable  as  upon 
special  executory  contracts,  and  that  without  regard  to 
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importance  or  amount,  in  the  same  manner  as  individuals 
may  :  that  is,  by  correspondence  conducted  by  their  officers, 
or  by  resolutions  entered  on  their  minutes,  and  without 
binding  themselves  under  their  corporate  seal.  Upon  that 
point  the  language  of  several  late  judgments  in  England 
shews  a  tendency  to  relax  from  the  well  settled  principles  of 
former  times,  though  the  opinion  of  the  judges  upon  it 
seems  unsettled  and  inconsistent,  so  that  there  is  some 
reason  to  fear  the  same  inconvenience  from  fluctuating 
decisions  on  that  branch  of  the  question  that  has  been  felt 
for  some  years  past  from  the  conflict  of  authorities  upon 
the  other  point. 

We  may,  however,  take  it  to  be  clear  that  in  case  the  work 
for  which  the  plaintiff's  are  seeking  to  recover  was  done 
upon  the  defendants'  railway  at  their  request,  and  had  been 
accepted  and  used  by  them,  they  would  be  bound  to  pay  for 
it  according  to  its  value,  notwithstanding  the  want  of  any 
undertaking  by  them  under  their  corporate  seal  to  pay  for  it. 
But  there  are  other  grounds  besides  the  mere  want  of  a 
sealed  contract  upon  which  the  defendants'  liability  is 
disputed. 

They  object  that  to  construct  a  railway  between  Preston 
and  Berlin  was  foreign  to  the  purpose  for  which  the  plain- 
tiffs were  incorporated ;  that  they  could  not  legally  engage 
in  a  work  out  of  the  scope  of  their  charter,  and  cannot 
therefore  claim  compensation  for  their  labour  and  materials 
so  applied. 

That  objection  appears  to  be  well  founded  in  fact,  for  the 
statute  18  Vic,  ch.  70,  sec.  5,  though  it  did  give  power  to 
the  Great  Western  Bailway  Company  to  build  and  finish 
the  road  and  works  of  the  Gait  and  Guelph  Railway, 
expressly  confined  their  permission  to  that  work,  and  in 
terms  withheld  it  from  the  extension  of  the  railway  from 
Preston  to  Berlin.  And  the  statute  20  Vic,  ch.  147, 
sees.  7,  8,  though  it  does  make  it  lawful  for  the  Great 
Western  Railway  Company  to  contract  with  the  defendants 
for  working  or  using  their  railway,  or  to  lease  it  from  them, 
does  not  give  them  authority  to  construct  the  defendants' 
railway  either  wholly  or  in  part. 
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The  principles  of  the  common  law  which  prevent  a  corpor- 
ation constituted  for  a  particular  purpose  from  conducting 
business  foreign  to  that  purpose,  are  strengthened  in  their 
application  to  this  case  by  the  provision  in  the  5th  section  of 
18  Yic,  ch.  70,  which  expressly  withholds  any  legislative 
sanction  for  the  plaintiffs  doing  the  work  which  they  are 
now  charging  for. 

In  the  absence  of  any  power  given  to  the  plaintiffs  to  con- 
struct a  railway  between  Preston  and  Berlin,  they  could  not 
legally  employ  the  funds  of  the  shareholders  in  applying 
labour  and  materials  to  that  line  of  railway  any  more  than 
they  could  to  making  a  railway,  or  a  canal,  or  turnpike  road 
in  any  other  part  of  the  country.  And  this  being  so,  the 
plaintiffs  cannot,  in  our  opinion,  enforce  payment  by  the 
defendants  for  the  work  so  done,  first,  because  it  is  contrary 
to  the  general  policy  of  the  law,  and  inconsistent  with  the 
protection  due  to  the  shareholders  in  the  Great  Western 
Railway,  that  the  Directors  should  apply  the  powers  of  their 
charter  to,  and  expend  the  funds  of  the  Company  on  an  object 
not  within  the  scope  of  their  charter ;  and,  secondly, 
because  the  plaintifis  have  not  the  privilege  of  suing  in  a 
corporate  capacity  except  for  causes  of  action  arising  out 
of  their  legitimate  business.  It  may  seem  in  such  cases  hard 
that  the  party  which  has  received  the  advantages  of  the 
labour  or  materials  of  the  Company  should  be  allowed  to 
avoid  paying  for  them  by  setting  up  such  a  defence ;  but  the 
argument  has  received  this  obvious  answer,  that  it  is  not  for 
the  sake  of  the  defendant  in  such  cases  that  the  defence  is 
allowed,  but  from  necessity,  in  order  to  confine  corporations 
to  the  legitimate  use  of  their  powers,  for  if  they  could 
enforce  their  demand  in  such  cases  there  would  be  no  value 
or  force  in  the  legal  principle  which  declares  that  they  shall 
have  no  power  to  act  out  of  the  proper  scope  of  their 
charter. 

We  think,  therefore,  that  for  this  reason  the  plaintiffs 
cannot  recover  for  the  work  done,  and  it  is  of  no  moment  to 
consider  what  has  been  further  objected  by  the  defendants, 
that  they  have  never  accepted  and  used  the  work. 

That  would  be  rather  a  nice  question  to  pronounce  upon. 
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The  defendants,  it  is  true,  have  never  used  the  work  for 
which  the  plaintiffs  are  charging,  neither  did  they  request  it 
to  be  done,  but  so  far  thej  have  accepted  the  work,  and  in 
one  sense  used  it,  that  they  made  an  arrangement  by  which 
they  were  to  have  received  a  certain  share  of  the  profits 
made  by  the  use  of  the  road,  the  road  itself  being  all  that 
they  contribated  ;  and  they  were  also  using  the  road  in  the 
same  sense  as  a  man  is  held  to  be  in  possession  of  land 
which  he  is  occupying  by  his  tenants. 

We  think  the  defendants  should  be  held  to  have  accepted 
the  work  and  m.aterials  of  the  plaintiffs,  when  they  saw 
and  approved  of  the  work  going  on,  and  expected  to  derive 
a  profit  from  the  use  of  it ;  and  besides,  it  is  permanently 
upon  their  land.  But  this  is  all  of  no  consequence  in  the 
view  which  we  have  taken  of  the  first  objection. 

Then  as  to  the  other  head  of  claim,  namely,  for  the 
plaintiffs'  expenditure  in  working  the  road,  or  rather  for  the 
amount  which  they  laid  out  in  wages  and  other  working 
expenses  beyond  the  freight  and  passage  money  which  they 
received.  The  statute  20  Vic,  ch.  147,  sec.  7,  allowed  the 
two  companies  to  enter  into  such  arrangements  as  they 
might  think  fit  for  the  working  by  the  Great  Western 
Railway  Company  of  the  defendants'  line  of  railway,  but 
the  first  objection  is,  that  the  agreement  under  which  the 
plaintiffs  are  seeking  to  recover  is  special  in  its  nature  or 
terms,  not  one  of  a  kind  which  the  law  could  imply  from 
any  facts  proved,  and  that  no  such  agreement  has  been 
entered  into  by  these  two  corporate  bodies  under  their  corpo- 
rate seals,  and  there  is  therefore  no  such  proof  as  we  can 
by  law  receive  of  the  alleged  special  contract. 

We  are  asked  to  act  upon  a  resolution  of  the  plaintiffs, 
coupled  with  a  correspondence,  and  with  verbal  evidence  of 
the  acquiescence  of  the  defendants  in  the  terms  proposed  in 
that  resolution. 

There  is  nothing  to  bind  either  party  to  an  agreement  of 
that  special  nature.  If  we  could  act  upon  what  is  before  us 
as  forming  a  contract  binding  upon  the  parties,  we  think  at 
present  that  the  terms  of  the  plaintiffs'  resolution  of  the  5th 
of  September,  1857,  would  make  the  working  expenses  of  the 
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Preston  and  Berlin  line  a  cliarge  in  the  first  instance  against 
the  Company,  from  which  must  have  been  deducted  their 
share,  according  to  mileage,  of  the  fares  paid  for  passen- 
gers and  freight  carried  over  their  road,  and  that  the  de- 
fendants would  be  liable  for  any  excess  of  working  expenses 
above  their  proportion  of  the  receipts. 

The  plaintiffs  were  to  find  the  rolling  stock  and  the 
defendants  gave  the  use  of  their  road,  this,  as  we  suppose, 
being  accepted  as  an  equivalent  for  the  other ;  and  as  they 
were  to  receive  all  the  moneys  paid  in  the  first  instance  to 
the  plaintiffs  for  passengers  and  freight,  it  is  reasonable  to 
suppose  that  before  any  money  could  be  received  by  them  the 
cost  of  receiving  that  money  must  first  be  deducted.  And  this 
is  what  the  resolution  imports,  and  what  the  letter  of  the  de- 
fendants' secretary  of  the  3rd  September,  1857,  also  imports. 

We  do  not  think  that  a  partnership  would  have  been  consti- 
tuted between  the  parties  by  a  valid  agreement  in  the  terms  of 
that  resolution,  for  they  were  not  upon  any  terms  of  sharing 
profits  and  loss,  but  defendants  were  to  have  all  that  was 
earned  upon  their  road,  and  were  to  pay  all  the  expense  of 
working  it. 

Whether  an  action  would  have  lain  upon  a  sealed  contract 
in  those  terms,  before  any  balance  had  been  struck  of  the 
working  expenses  above  the  earnings,  and  an  account  settled 
by  both  parties,  may  be  more  doubtful,  but  my  opinion  at 
present  is,  that  taking  the  7th  section  of  20  Vic,  ch.  149,  and 
a  contract  in  those  terms  together,  the  plaintiffs  could  have 
sued  at  law  for  the  expenses,  giving  credit  for  the  receipts. 

But,  as  we  have  already  stated,  the  plaintiffs'  action  in 
our  opinion  fails  as  to  the  claim  for  work  done  on  the  line, 
because  it  was  out  of  the  scope  of  the  plaintiffs'  charter  to 
construct  a  railway  between  Preston  and  Berlin,  or  to  assist 
in  it,  and  therefore  they  cannot  in  their  corporate  capacity 
sue  for  payment  for  such  work.  And  we  think  the  action 
fails  under  the  other  head  of  claim,  because  they  are  suing 
upon  an  agreement  special  in  its  terms,  and  such  as  cannot 
be  implied,  and  they  produce  no  such  contract  as  we  can 
hold  binding  upon  the  defendants. 

We  think  therefore  that  a  nonsuit  must  be  entered. 
62  VOL.  XVIL 
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Greenwood  v.  Farrell. 

Insolvent  debtor — Promissory  note — Uffect  of  discharge. 

The  plaintiff  having  made  advances  for  defendant,  took  his  note  for  the 
amount,  £366,  on  the  18th  of  March,  payable  in  three  months.  On  the 
19th  defendant  obtained  his  final  order  for  discharge  under  the  8  Vic, 
eh.  48,  the  plaintiff  being  mentioned  in  his  schedule  as  a  creditor  for 
£150. 

Held,  that  the  order  was  no  bar  to  recovery  on  the  note,  even  as  to  the 
£150,  if  included  in  it. 

The  plaintiff  declared  on  a  promissory  note  made  by  the 
defendant  on  the  18th  of  March,  1857,  payable  to  the 
plaintiff  in  three  months,  for  £366  4s.  6d.  The  defendant 
pleaded — 1.  Payment.  2.  Set  off.  3.  That  he  made  the 
note  for  the  plaintiff's  accommodation.  4.  A  special  plea, 
amounting  to  an  allegation  that  the  plaintiff  received  the 
note  for  a  special  purpose,  and  held  it  without  consideration. 

5.  That  the  defendant  being  indebted  to  the  plaintiff  in 
£150,  and  to  others,  applied  by  petition  to  be  discharged  un- 
der the  insolvent  act  of  19  &  20  Yic,  ch.  93,  and  inserted  his 
debt  to  the  plaintiff  in  the  schedule  annexed  to  his  petition : 
that  the  plaintiff  threatened  to  oppose  his  discharge,  and 
that  it  was  thereupon  agreed  between  them  that  the  plaintiff 
should  forbear  to  do  so  in  consideration  that  the  defendant 
would  make  the  promissory  note  sued  on  ;  that  the  plaintiff 
did  not  oppose,  &c.;  and  that  after  this  note  was  made  and 
delivered  upon  such  agreement,  namely,  on  the  19th  of 
March,  1857,  an  order  for  the  defendant's  discharge  was 
made  by  the  judge  of  the  County  Court  of  Frontenac, 
Lennox,  and  Addington,  whereby  the  defendant  was  duly 
discharged  according  to  the  said  statute  from  the  said  debt, 
and  in  respect  whereof  the  defendant  had  made  and  delivered 
the  said  promissory  note,  and  the  said  discharge  still  remains 
in  full  force  and  effect. 

6.  That  under  the  statute  8  Vic,  ch.  48,  the  defendant, 
on  the  16th  of  January,  1857,  petitioned  for  relief  as  an  in- 
solvent debtor,  and  on  the  19th  of  March,  1857,  after  all 
necessary  proceedings,  a  final  order  was  granted  for  protec- 
tion and  distribution,  &c.,  "  and  that  the  debt  for  which  the 
note  in  the  declaration  mentioned  was  given,  was  a  debt 
contracted  before  the  filing  of  the  defendant's  petition,  and 
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was  mentioned  in  the  schedule  attached  to  his  petition,  and 
the  plaintiff  had  due  notice  thereof." 

The  plaintiff  took  issue  on  all  the  pleas. 

At  the  trial,  at  Kingston,  before  Braver ^  C.  J.,  it  appeared 
by  the  evidence  that  the  plaintiff  having  made  advances 
for  the  defendant  to  different  persons,  took  the  note  now 
sued  on  for  the  amount  of  those  advances.  He  had  paid  on 
the  defendant's  account  all  the  sums  included  in  the  note, 
except  one  for  which  he  had  given  his  note  to  a  third  party, 
which  was  due,  and  judgment  had  been  obtained  upon  it. 
The  note  was  made  on  the  18th  of  March,  1857,  the  day 
before  the  defendant  obtained  his  final  order  as  an  insolvent 
debtor.  The  plaintiff's  name  as  a  creditor  for  X150  was 
inserted  in  the  schedule  annexed  to  the  defendant's  petition 
applying  for  the  benefit  of  the  insolvent  act.  Whether  that 
debt  of  £150  formed  any  part  of  the  larger  amount  for  which 
the  note  sued  on  was  taken  did  not  appear  clearly  upon  the 
evidence.  The  defendant  was  examined  as  a  witness  upon 
the  trial,  and  swore  that  he  knew  nothing  of  his  name  being 
upon  the  schedule,  though  he  did  know  when  he  took  the 
note  that  the  defendant  had  petitioned  and  was  applying  for 
his  certificate.  He  denied  that  the  note  was  given  to  the 
plaintiff  upon  any  agreement  that  he  should  not  oppose  the 
defendant's  discharge,  but  admitted  that  he  had  spoken  to 
a  person  about  opposing  the  defendant's  discharge. 

A  verdict  was  given  for  the  plaintiff  for  .£386  9s.  6d. 
damages. 

Draper  obtained  a  rule  nisi  to  enter  a  nonsuit  pursuant  to 
leave  reserved,  on  the  ground  that  the  debt  for  which  this 
note  was  given  was  contracted  before  the  granting  to  the 
defendant  of  the  final  order  under  the  8th  Vic,  ch.  48,  that 
was  set  up  as  a  defence  under  the  sixth  plea.  He  cited 
Davis  V.  Holding,  1  M.  &  W.  159 ;  Cockshott  v.  Bennett, 
2  T.  R.  763  ;  Parslow  v.  Dearlove,  4  East  438 ;  Ashley  v. 
Killick,  5  M.  &  W.  509. 

Richards^  Q.  C,  shewed  cause,  and  cited  Evans  v.  Wil- 
liams, 1  Cr.  &  M.  30;  Sweenie  v.  Sharpe,  4  Bing.  37;  Leonard 
V.  Baker,  15  M.  &  W.  202 ;  Robins  v.  Viscount  Maidstone, 
4  Q.  B.  811 ;  Earle  v.  Oliver,  2  Ex.  71 :  Kirkpatrick  v. 
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Tattersall,  13  M.  &  W.  766 ;  Fleming  v.  Hane,  1  Stark.  3T0 ; 
Chitty  on  Contracts,  180.  . 

The  statutes  referred  to  are  cited  in  the  judgments. 

Robinson,  C.  J. — It  is  quite  clear  to  me  that  the  evidence 
did  not  prove  the  fifth  plea,  on  the  contrary,  that  plea  was 
disproved. 

We  are  to  determine  the  question  that  has  been  raised  in 
this  case  on  the  sixth  plea  upon  a  state  of  the  law  respecting 
insolvent  debtors  such  as  existed  in  England  when  the  cases 
of  Sweenie  v.  Sharpe  (4  Bing.  37),  and  Evans  v.  Williams 
(1  Or.  &  M.  30),  were  decided.  The  statute  of  the  7th  Geo. 
lY.,  ch.  57,  sec.  61,  had  not  then  been  passed,  under  which 
the  subsequent  cases  of  Ashley  v,  Killick  (5  M.  &  W.  509), 
and  Denne  v.  Knott  (7  M.  &  W.  143),  were  disposed  of. 
Our  statute,  8  Vic,  ch.  48,  contains  no  provision  similar  to 
that  which  I  have  referred  to  in  the  British  act,  7  Geo.  IV., 
ch.  57,  and  therefore  v,^e  must  hold,  as  was  held  in  Evans  v. 
Williams,  that  the  note  now  sued  upon,  whether  made  before 
or  after  the  certificate,  was  a  new  promise  upon  good  con- 
sideration, and  would  be  binding  upon  the  defendant  not- 
withstanding any  thing  in  our  statute  8  Vic,  ch.  48,  even  in 
respect  to  such  portion  of  the  amount  as  constituted  the  old 
debt,  and  of  course  in  respect  to  that  larger  portion  of  it 
which  was  a  new  debt  in  fact,  as  well  as  the  subject  of  a 
new  contract.  In  my  opinion  the  rule  for  nonsuit  must  be 
discharged. 

Burns,  J — The  defendant  made  his  application  to  the 
judge  of  the  County  Court  for  discharge  as  an  insolvent 
under  the  statute  19  &  20  Vic,  ch.  93.  After  he  presented 
and  filed  his  petition,  in  which  the  plaintiff  is  represented  as 
a  creditor  of  his,  he  gave  the  plaintiff  a  promissory  note  for 
a  very  much  larger  sum  than  stated  in  his  schedule  annexed 
to  the  petition  for  discharge,  and  after  giving  the  note  he 
obtained  his  final  order,  before  the  statute  20  Vic,  ch.  1, 
was  passed.  The  evidence  does  not  establish  that  the  giving 
of  this  note  was  for  the  purpose  of  buying  the  plaintiff  off 
from  opposing  the  final  order  being  obtained  by  the  defen- 


GREENWOOD  V.  FARRELL. 


493 


dant,  as  he  has  set  up  in  his  defence.  Possibly  it  may  have 
been  so,  but  the  only  evidence  which  the  defendant  seems  to 
to  have  of  that  being  so  was  to  examine  the  plaintiff  him- 
self, which  right  he  exercised,  and  the  plaintiff  swears  that 
it  was  not  so. 

The  only  remaining  question  then  is,  what  is  the  effect  of 
the  final  order  obtained  by  the  defendant,  and  will  it  bar  the 
plaintiff  from  suing  the  defendant  upon  the  note  so  given  to 
the  plaintiff.  I  do  not  think  there  can  be  any  question  upon 
the  point.  In  bankruptcy  the  effect  of  the  certificate  is  to 
bar  not  only  debts  due  and  owing  at  the  time  of  the  commis- 
sion issuing,  but  also  all  debts  proveable  under  the  commission 
up  to  the  time  of  the  granting  of  the  certificate.  A  new 
promise,  however,  to  pay  the  debt  before  the  certificate  was 
granted,  making  the  debt  payable  at  a  future  time,  might  be 
enforced  after  the  certificate  was  obtained — Kirkpatrick  v. 
Tattersall  (13  M.  &  W.  766),  and  Earle  v.  Oliver  (2  Ex.  71). 
The  59th  section  of  the  Bankrupt  Act  in  this  province,  7 
Vic,  ch.  10,  was  in  conformity  with  the  Bankrupt  Acts 
in  England,  6  Geo.  lY.,  ch.  16,  section  12,  and  5  &  6 
Vic,  ch.  122,  section  37,  and  the  65th  section  of  our 
act  was  in  conformity  with  sections  131  and  43  respec- 
tively of  the  other  acts.  In  fact  the  same  question  in 
this  case  cannot  arise,  for  the  legislature  has  specifically 
enacted  to  what  time  the  final  order  shall  have  effect.  The 
defendant  claimed  to  be  a  trader  within  the  meaning  of  the 
Bankrupt  Act,  but  had  become  insolvent  since  the  expiration 
of  it,  and  claimed  to  have  the  benefit  of  the  Insolvent  Act, 
8  Vic,  ch.  48.  The  third  clause  of  the  19  &  20  Vic,  ch. 
93,  enacts  that  the  final  order  to  be  obtained  by  this  class  of 
persons,  in  addition  to  the  effect  given  by  the  fourth  section 
of  8  Vic,  ch.  48,  shall  operate  as  a  discharge  of  all  debts  or 
liabilities  due  or  contracted  up  to  the  time  of  the  present- 
ment of  the  petition,  as  fully  and  completely,  and  to  the 
same  extent,  as  if  it  had  been  a  certificate  obtained  under 
the  59th  section  of  the  Bankrupt  Act.  Here  the  promissory 
note  was  given  after  the  presentment  of  the  petition,  and 
the  only  argument  which  can  at  all  avail  the  defendant  is, 
that  it  was  given  for  a  pre-existing  debt,  and  should  be  looked 
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at  and  considered  in  that  light,  and  therefore  the  final  order 
should  be  held  to  bar  it.  The  answer  to  that  is,  if  the  de- 
fendant will  give  a  promise  to  pay  a  pre-existing  debt  from 
which  the  law  has  freed  him,  he  will  again  be  liable  on  the 
new  promise. 

Judgment  should  be  given  for  the  plaintiff. 

McLean,  J.,  concurred. 

Rule  discharged. 


Rolston  v.  Lawson. 

Replevin — Part  of  the  goods  not  replevied — Right  to  damages. 

In  replevin  for  a  cow  and  calf  it  appeared  that  the  calf  only  had  been 
replevied  under  the  writ,  as  the  cow  could  not  be  found,  but  the  plain- 
tiff proved  his  right  to  both. 

Held,  that  he  was  entitled  to  recover  -the  value  of  the  cow. 

Replevin  for  a  cow  and  calf. 

Plea. — Denial  of  plaintiff's  property. 

The  trial  took  place  at  Milton  before  Draper^  C.  J.,  and 
resulted  in  a  verdict  for  the  plaintiff  for  20s.,  the  usual 
expense  of  the  replevin  bond.  It  was  proved  that  the  calf 
only  was  replevied  upon  the  writ ;  the  cow  could  not  be 
found  to  be  delivered  to  the  plaintiff  by  the  bailiff  who  exe- 
cuted the  writ.  It  was  proved  that  the  cow  as  well  as  the 
calf  had  been  in  the  possession  of  the  plaintiff  and  taken 
away  by  the  defendant.  The  plaintiff  claimed  to  have 
damages  assessed  for  the  value  of  the  cow,  and  that  it 
should  be  included  with  the  expenses.  The  Chief  Justice 
was  inclined  against  the  plaintiff  being  entitled  to  these 
damages,  but  directed  the  jury  to  assess  the  value  of  the 
cow,  which  they  did  at  £10,  and  reserved  leave  to  the 
plaintiff  to  move  to  increase  the  verdict  by  adding  that  sum. 

Read,  Q.  C,  obtained  a  rule  nisi  according  to  the  leave 
reserved.  M.  0.  Cameron,  during  last  term,  shewed  cause. 
Mayne  on  damages,  228  ;  Ch.  Arch.  1030 ;  Gilbert  on 
Replevin  160 ;  Wilkinson  on  Replevin  85,  were  cited. 

Robinson,  C.  J. — The  plaintiff's  right  to  the  cow  seems 
to  have  been  made  out  upon  the  evidence  at  the  trial,  and 
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we  think  it  clear,  both  in  reason  and  upon  authority,  that 
the  cow  not  being  forthcoming,  so  that  she  could  be  delivered 
to  the  plaintiff  under  the  writ  of  replevin,  he  can  recover  in 
this  form  of  action  substantial  damages  for  her  value.  This 
is  so  laid  down  in  the  most  modern  book  of  practice,  Chitty's 
Archbold,  1031,  and  is  supported  by  the  authority  of  Chief 
Baron  Gilbert.  We  see  nothing  in  our  replevin  act  that 
should  lead  to  a  different  practice. 

Burns,  J. — It  is  stated  by  Mr.  Wilkinson  in  his  treatise 
upon  replevin,  that  where  the  goods  have  not  been  delivered 
on  the  replevin,  damages  are  recovered  for  the  plaintiff  as 
well  for  the  value  of  the  goods  as  for  the  detention ;  but 
where  the  goods  are  delivered,  which  is  the  case  in  general, 
then  damages  are  only  given  for  the  detention. 

The  declaration  in  this  case  charges  the  defendant  with 
taking  the  goods  and  unjustly  detaining  them. 

The  rule  should  be  absolute  to  add  £10  to  the  verdict. 

McLean,  J.,  concurred. 

Rule  absolute. 


Thompson  et  al.  v.  McLean  et  al. 

Sureties  for  sherif  of  united  counties — Disolution  of  union,  effect  of — Duration 
of  covenant— ^  W.  IV.,  ch.  8,  4  ^  5  Vic,  ch.  91,  12  Vic,  ch.  78. 

Held,  BuKNs,  J.,  dissenting,  that  the  sureties  for  a  sheriff  as  sheriff  of  the 
United  Counties  of  Middlesex  and  Elgin,  were  not  liable  for  him  as  sheriff 
of  Middlesex  only  after  the  union  had  been  dissolved. 

Held,  also,  that  under  3  W.  IV.,  ch.  8,  and  4  &  5  Vic,  ch.  91,  taken  together, 
the  covenants  given  by  such  sureties  are  not  necessarily  limited  in  dura- 
tion to  four  years. 

The  plaintiff  sued  on  a  covenant  dated  19th  May,  1852, 
made  under  an  act  passed  in  the  year  1833,  3  Wm.  IV.,  ch., 
8,  to  make  certain  regulations  relating  to  the  office  of  sheriff, 
and  to  require  the  several  sheriffs  to  give  security  for  the 
due  fulfilment  of  the  duties  of  their  office.  The  declaration 
alleged  that  defendants  covenanted,  each  in  the  sum  of  <£250, 
"that  James  Hamilton,  since  deceased,  as  sheriff  of  the  United 
Counties  of  Middlesex  and  Elgin,  should  well  and  truly  pay 
over  to  the  persons  entitled  to  the  same  all  such  moneys  as 
he  should  receive  by  virtue  of  his  oiOfice  of  sheriff  from  the 
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date  of  the  said  covenant,  and  that  neither  he  nor  his  deputy 
should  within  that  period  wilfully  misconduct  themselves  in 
the  said  office  to  the  damage  of  any  person  being  a  party  in 
any  legal  proceedings.  The  declaration  then  set  out  that 
after  the  making  of  the  deed  of  covenant  the  Counties  of 
Elgin  and  Middlesex  continued  united  until  the  30th  day  of 
September,  1853,  when  the  union  was  dissolved  by  law,  and 
the  County  of  Elgin  became  from  thenceforth  a  separate 
county:  that  the  said  James  Hamilton  was  sheriff  of  the 
united  counties  up  to  the  time  of  the  dissolution  of  the  union 
between  them,  and  that  from  thenceforth  he  continued  to  be 
sheriff  of  the  County  of  Middlesex.  That  while  the  said 
James  Hamilton  continued  to  be  sheriff  of  the  County  of 
Midlesex,  the  plaintiff,  on  the  21st  day  of  December,  1857, 
sued  out  a  writ  of  capias  against  one  Charles  W.  Robertson, 
in  respect  of  certain  causes  of  action  before  then  accrued  to 
the  said  plaintiff  against  him,  which  writ  was  endorsed  for 
bail  for  .£500,  and  delivered  to  the  said  sheriff  to  be  executed: 
that  the  said  sheriff  did  within  six  months  from  the  date 
thereof  duly  execute  the  said  writ,  and  took  and  arrested 
the  said  Charles  W.  Robertson  by  his  body,  and  detained  him 
in  his  custody  for  the  cause  aforesaid ;  that  the  said  James 
Hamilton  not  regarding  the  duties  of  his  office,  afterwards, 
to  wit,  on  the  23rd  day  of  December,  1857,  without  the  leave 
or  license,  and  against  the  will  of  the  plaintiff,  voluntarily 
and  negligently  suffered  the  said  Charles  W.  Robertson  to 
escape  and  go  at  large  wheresoever  he  would  out  of  the 
custody  of  him,  the  said  sheriff,  the  said  debt  being  wholly 
unpaid :  that  the  said  Charles  W.  Robertson  did  not  put  in 
special  bail  according  to  the  exigency  of  the  writ  of  capias, 
by  reason  whereof  the  plaintiffs  had  been  delayed  in  the 
recovery  of  their  said  debt,  and  were  likely  to  lose  the  same 
and  their  costs  of  suit  against  him  ;  and  so  the  plaintiffs 
said  that  the  defendants  had  not  kept  the  said  covenant  so 
by  them  made  as  aforesaid,  that  the  said  James  Hamilton 
should  not  after  the  date  of  the  said  covenant,  and  while  he 
remained  as  such  sheriff  as  aforesaid,  wilfully  misconduct 
himself  in  the  said  office  as  sheriff,  to  the  damage  of  any 
person  being  a  party  to  any  legal  proceedings,  but  had  broken 
the  same ;  and  the  plaintiffs  claimed  £500. 
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The  defendants  demurred,  on  the  grounds :  1.  That  the 
covenant  declared  on  became  inapplicable,  and  of  no  longer 
validity,  when  the  sheriff  ceased  to  be  sheriff  of  the  united 
counties. 

2.  That  the  covenant  at  most  only  extended  over  a  period 
of  four  years,  which  had  expired  before  the  misconduct 
complained  of. 

Eccles,  Q.  C,  for  the  demurrer.  M.  0.  Cameron^  contra, 
cited  Ross  v.  Farewell,  5  C.  P.  29. 

The  statutes  bearing  upon  the  case  are  noticed  in  the 
judgments. 

Robinson,  C.  J. — The  defendants  have  taken  two  objec- 
tions to  this  declaration.  The  first  is,  that  the  covenant 
which  the  defendants  entered  into  became  inapplicable, 
and  ceased  to  be  binding,  when  the  sheriff  was  no  longer 
sheriff  of  the  United  Counties  of  Middlesex  and  Elgin. 

The  second  objection  is,  that  at  any  rate  the  covenant  only 
covered  a  period  of  four  years,  which  period  had  expired 
before  the  default  or  misconduct  which  is  complained  of  as 
being  a  breach  of  the  covenant. 

As  to  the  first  objection,  the  law  is  strict  in  not  holding 
securities  to  be  liable  for  any  thing  not  coming  within  the 
express  terms  of  their  undertaking,  and  there  are  many 
cases  in  wkich  sureties  have  been  held  to  be  discharged 
by  reason  of  some  change  having  taken  place  which  would 
vary,  though  in  a  slight  degree,  the  nature  of  their  responsi- 
bility.   Pitman  on  Principal  and  Surety,  34  to  54. 

The  covenant  set  out  in  this  case  was  made  on  the  19th 
of  September,  1852,  and  it  is  to  the  effect  that  J.  H., 
eheriff  of  the  United  Counties  of  Middlesex  and  Ulgin, 
should  pay  over  to  the  persons  entitled  to  the  same  all  such 
moneys  as  he  should  receive  hi/  virtue  of  his  said  office  of 
sheriff,  and  that  neither  he  nor  his  deputy  should  miscon- 
duct themselves  in  the  said  office  to  the  damage  of  any 
person  being  a  party  in  any  legal  proceedings.  And  the 
plaintiff  avers  that  after  this  covenant  was  entered  into  for 
such  due  performance  of  his  ofiice  by  J.  H.,  as  sheriff  of  the 
United  Counties  of  Middlesex  and  Elgin,  namely,  on  the 
63  VOL.  XVII. 
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SOth  of  September^  1853,  the  union  between  these  counties 
was  dissolved,  the  said  J.  H.  having  continued  up  to  that 
time  to  be  sheriff  of  the  united  counties ;  that  when  the  union 
was  dissolved  he  continued  and  was  sheriff  of  the  County  of 
Middlesex,  and  that  all  acts  in  force  relating  to  the  office  of 
sheriff  of  the  united  counties  continued  in  full  force  in  re- 
spect to  the  office  of  sheriff  of  the  County  of  Middlesex ;  and 
that  after  the  making  of  the  covenant,  and  while  the  said 
J.  H.  continued  to  fill  the  office  of  sheriff  of  the  County  of 
Middlesex,  the  writ  mentioned  in  the  declaration  came  to 
him  to  be  executed,  &c. 

Now,  independently  of  any  statutory  provision,  if  the 
alteration  made  in  the  office  held  by  the  sheriff,  J.  H.,  had 
been  one  that  increased  his  sphere  of  duty,  and  consequently 
his  responsibility,  I  should  have  no  doubt  that  the  covenant 
■given  in  such  a  case  would  not  apply  under  the  altered  cir- 
cumstances, and  that  the  securities  would  be  discharged. 
The  alteration  made  ■  here  was  of  an  opposite  character  ;  it 
diminished  the  sheriff 's  bailiwick,  and  consequently  left  him 
less  duty  to  perform,  and  his  securities  less  to  be  answerable 
for.    Still  it  was  not  the  same  office  ;  the  emoluments  would 
be  diminished  as  well  as  the  duty,  and  especially  as  regards 
the  paying  over  of  moneys  there  might  be  temptations  from 
straitened  circumstances  in  the  one  case  which  there  would 
not  be  in  the  other ;  and  at  any  rate,  as  the  offices  were  not 
identical,  no  one  has  a  right  to  judge  for  the  securities,  and 
to  determine  that  they  ought  to  be  content  to  be  bound  in 
the  one  case  as  in  the  other.    If  left  to  the  principles  of  the 
common  law,  my  opinion  is  that  the  securities  would  not 
continue  bound  after  such  a  change  in  the  office  as  was  made 
in  the  present  case. 

Then  what  statutory  provision  is  there  applicable  to  the 
case  ?  If  the  effect  of  any  such  change  would  be  to  enlarge 
the  sheriff's  bailiwick,  we  would  hardly  expect  to  find  that 
the  legislature  had  by  an  act  provided  that  the  covenant  of 
the  securities  should  still  remain  in  force.  Where  the  change 
was  to  have  an  opposite  effect,  there  would  be  less  scruple  in 
doing  so,  and  in  either  case,  if  the  statute  containing  any 
such  provision  for  continuing  the  security  in  case  of  a  change 
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of  territory  were  in  force  when  the  covenant  was  entered 
into,  there  would  be  no  reason  to  complain  of  the  effect  upon 
the  securities,  since  they  would  know  beforehand  what  might 
be  the  effect  of  their  undertaking  under  any  such  change 
of  circumstances ;  and  at  any  rate,  whatever  provision  the 
legislature  might  have  made  upon  the  subject  we  should  be 
bound  to  carry  into  effect. 

In  the  argument  we  were  not  referred  to  any  express 
provision  contained  in  any  statute  that  meets  this  case ;  but 
it  was  assumed  that  the  Territorial  Division  Act,  12  Vic, 
ch.  78,  has  the  effect  of  keeping  the  defendants'  covenant  in 
force,  though  J.  H.,  for  whom  the  defendants  were  bound, 
had  ceased  to  be  sheriff  of  the  United  Counties  of  Middlesex 
and  Elgin. 

If  the  covenant  had  been  entered  into  while  the  division 
of  the  province  was  into  districts,  and  J.  H.  had  been  sheriff 
ex.  gr.  of  the  district  of  London,  then  if  he  afterwards  be- 
came sheriff  of  the  same  territory  formed  into  a  union  of 
counties,  or  into  one  county,  I  think  the  12th  Yic,  ch.  78, 
sections  3  and  8,  might  have  warranted  our  holding  that  the 
covenant  continued  to  bind,  for  the  change  would  not  be  one 
of  substance,  but  only  of  name. 

But  this  is  not  such  a  case.  Then  does  the  37th  clause 
of  the  12  Yic,  ch.  78,  meet  this  difficulty?  I  do  not  think 
it  does,  nor  any  other  clause  that  I  can  see  in  that  statute. 
I  can  find  nothing  in  any  other  act  affecting  the  question, 
and  so  I  conclude  that  the  defendants'  undertaking  for  the 
due  performance  of  the  duties  of  the  office  of  sheriff  of  the 
United  Counties  of  Middlesex  and  Elgin  does  not  extend  to 
the  performance  of  the  duties  of  sheriff  of  the  County  of 
Middlesex  after  the  dissolution  of  the  union. 

The  sheriff  of  the  united  counties  in  all  such  cases,  I 
believe,  has  been  considered  as  continuing  in  office  for  the 
senior  county  without  any  new  appointment,  but  I  do  not 
see  that  either  section  18  or  37  of  the  12  Yic,  ch.  78,  or 
any  other  statute,  clearly  makes  a  provision  to  that  effect, 
though  such  may,  I  suppose,  be  taken  to  be  the  intention 
and  effect  of  the  18th  clause.  Allowing  however  that  the 
sheriff  of  Middlesex  and  Elgin  continued  to  be  sheriff  of 
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Middlesex  alone  without  any  new  commission  after  the  sepa- 
ration, still  the  difficulty  is,  that  the  defendants  did  not 
become  sureties  for  Mr.  Hamilton  as  sheriff  of  Middlesex 
alone,  hut  as  holding  the  office  of  sheriff  of  Middlesex 
and  Elgin.  The  legislature  may  have  assumed  that  the 
covenant  would  continue  binding  notwithstanding  this  change 
in  the  office,  for  it  seems  they  made  no  provision  to 
that  effect.  But  without  such  provision  I  think  the  common 
law  compels  us  to  say  that  the  undertaking  of  the  sureties 
being  one  strictissimi  juris ^  and  the  defendants  not  having 
bound  themselves  to  answer  for  the  due  performance  of  the 
duties  of  the  office  of  sheriff  of  Middlesex,  but  of  the  office  of 
sheriff  of  the  two  Counties  of  Middlesex  and  Elgin,  they 
cannot  be  held  liable  for  that  which  they  did  not  undertake. 
The  cases  are  very  numerous  upon  this  subject,  and  in  many 
of  them  the  change  was  less  substantial  than  in  the  present 
case.  I  refer  to  Stoughton  v.  Day,  Alleyn  10 ;  Bartlett 
V.  The  Attorney-General,  Parker's  Rep.  27T,  2  Saunders 
411 ;  Dance  v.  Girdler,  1  New  Rep.  34 ;  Bacon  v.  Ches- 
ney,l  Stark.  192;  Wright  v.  Russell,  3Wils.  530;  Bellairs 
V.  Ebsworth,  3  Camp.  53 ;  Stratton  v.  Rastall,  2  T.  R. 
370 ;  Barker  v.  Parker,  1  T.  R.  28T;  Myers  v.  Edge,  T  T. 
R.  254 ;  The  Wardens  of  St.  Saviour's  v.  Bostock,  2  New 
Rep.  175 ;  Simpson  v.  Cooke,  1  Bing.  452 ;  Phillips  v. 
Astling,  2  Taunt.  206 ;  Weston  v.  Barton,  4  Taunt.  673 ; 
Glyn  V.  Hertel,  8  Taunt.  225 ;  Evans  v.  Whyle,  5  Bing.  485 ; 
Strange  v.  Lee,  3  East  484 ;  Metcalf  v.  Bruin,  12  East  400 ; 
Pemberton  v.  Oakes,  4  Russell  154;  Bamford  v.  lies,  3 
Ex.  380  ;  Whitcher  v.  Hall,  5  B.  &  C.  269 ;  Leigh  v.  Taylor, 
7  B.  &  C.  491 ;  Barclay  v.  Lucas,  3  Doug.  321 ;  Chapman 
V.  Beckinton,  3  Q,  B.  703,  722 ;  London  Assurance  Co. 
V.  Bold,  6  Q.  B.  514 ;  Mayor  of  Berwick,  &c.  v.  Oswald,  3 
Ell.  k  Bl.  653;  Kitson  v.  Julian,  4  Ell.  &  Bl.  854. 

As  to  the  other  objection  taken,  if  necessary  to  determine 
it,  that  seems  to  turn  upon  the  two  statutes  3  Wm.  IV., 
oh.  8,  and  4  &  5  Vic,  ch.  91,  section  12.  We  have  not 
been  referred  to  any  other  enactment.  These  leave  it  on 
no  clear  footing. 

I  suppose  the  repeal  of  the  6th  and  19th  clauses  of 
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the  3  AVm.  IV.,  ch.  8,  was  intended  to  put  an  end  to  the 
limitation  of  four  years  in  the  covenant,  and  yet  the 
schedule  B.  and  the  section  2  are  left  unchanged,  which  only 
authorise  a  covenant  for  four  years.  If  that  limitation  is 
yet  in  force,  the  defendants  could  not  sue  on  a  covenant  not 
made  to  themselves,  unless  it  be  such  a  covenant  as  the 
statute  has  enabled  them  to  sue  upon. 

The  9th  section,  perhaps,  taken  in  conjunction  with  the 
12th  clause  of  the  4  &  5  Vie,  ch.  91,  will  bear  the  plaintiffs 
out,  and  so  also  the  11th  section  and  22nd  section  of  the 
.3  Wm.  IV. 

The  questions  are,  could  the  covenant  be  properly  taken 
in  1852  in  a  different  form  from  that  given  in  schedule  B., 
in  the  3  Wm.  IV.,  ch.  8 — i.e.^  without  limitation  as  to  time  ? 
I  incline  to  think  it  could,  and  that  in  that  respect  the 
declaration  does  not  shew  the  covenant  to  be  bad.  If  that 
limitation  as  to  time  is  not  dispensed  with,  nor  the  form 
virtually  changed  by  the  repeal  of  the  sixth  clause,  then  I 
should  say  the  declaration  would  undoubtedly  be  bad,  for  not 
shewing  that  the  breach  complained  of  was  within  the  four 
years,  or  setting  out  such  facts  as  could  shew  that  if  not 
within  the  four  years  the  defendants  were  yet  liable  for  it  by 
reason  of  no  new  covenants  having  been  given  by  the  sheriff, 
for  the  3  Wm.  IV.  keeps  up  the  liability  of  the  covenantors 
till  a  new  covenant  has  been  filed.  But  on  this  latter  ground 
my  opinion,  as  I  have  already  stated,  is  in  favour  of  the 
plaintiff. 

On  the  first  point  I  regret  that  I  do  not  see  my  way  clear 
in  holding  the  covenant  in  force  upon  the  change  of  office. 
The  sheriff  should  have  been  called  upon,  I  think,  to  give 
new  securities,  and  if  he  had  been,  then  I  conceive  these 
defendants  would,  under  the  provisions  of  the  statute,  have 
continued  bound  for  any  defaults  that  occurred  before  the 
new  covenant  was  entered  into. 

I  think  there  should  be  judgment  for  the  defendants. 

McLean,  J. — The  objection  taken  to  the  validity  of  the 
covenant  declared  on  appears  to  me  to  be  well  founded.  It 
was  given  on  the  19th  of  May,  1852,  as  alleged  in  the  de- 
claration, but  it  could  not  then  have  been  given  under  the 
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act  3  Wm.  lY.,  ch.  8,  as  the  declaration  alleges.  If 
executed  under  that  act  it  could  only  be  in  force  for  a  period 
of  four  years  from  its  date,  which  time  would  expire  on  the 
19th  of  May,  1856,  and  the  plaintiff's  writ  for  the  arrest  of 
Charles  W.  Robertson,  for  whose  escape  as  an  act  of  miscon- 
ductthe  action  is  brought,  was  not  issued  till  the  21st  day  of 
December,  1857.  The  defendants  could  not  therefore  be 
liable  as  sureties  for  any  act  of  misconduct  committed  after 
their  bond  had  expired.  The  security  given  in  1852,  must 
have  been  in  pursuance  of  the  act  4  &  5  Yic,  ch.  91,  by  the 
12th  section  of  which  the  6th  section  of  the  3rd  "Wm.  lY., 
ch.  8,  which  required  the  bonds  and  covenants  of  sheriffs  to 
be  renewed  every  four  years,  was  repealed.  The  covenant 
declared  on  is  alleged  to  bear  date  on  the  19th  day  of  May, 

1852,  and  continued  in  force  until  the  dissolution  of  the  union 
between  the  Counties  of  Middlesex  and  Elgin,  in  September, 

1853.  It  is  alleged  that  from  thenceforth  James  Hamilton 
continued  to  be  sheriff  of  the  County  of  Middlesex,  but  there 
is  no  allegation  that  the  covenant  entered  into  for  the  per- 
formance of  the  duties'  of  sheriff  within  the  united  counties 
continued  in  force  for  the  same  purpose  within  the  County 
of  Middlesex  alone.  It  is  left  to  be  inferred  that  the  security 
having  been  given  for  the  united  counties  necessarily  con- 
tinued good  by  reason  of  the  sheriff  continuing  to  hold  the 
office  in  one  of  those  counties.  Upon  this  inference  the 
breach  of  covenant  assigned  is,  that  the  defendants  have  not 
Jcept  the  said  covenant  so  by  them  made  as  aforesaid,  that 
the  said  James  Hamilton  should  not  after  the  date  of  the 
said  covenant,  and  while  he  remained  as  such  sheriff  as 
aforesaid,  wilfully  misconduct  himself  in  the  said  office 
as  sheriff.  Now  the  covenant  is  that  James  Hamilton 
shall  not  wilfully  misconduct  himself  while  he  remained  as 
sheriff  of  the  united  counties,  not  that  he  should  not  wilfully 
misconduct  himself  while  he  remained  sheriff  of  Middlesex. 
If  the  sureties  only  became  responsible  for  the  sheriff  while 
he  remained  sheriff  of  the  united  counties,  and  that  seems  to 
be  the  extent  of  their  liability,  then  it  follows  that  as  soon  as 
he  ceased  to  be  sheriff  of  the  united  counties  the  sureties 
ceased  to  be  responsible  upon  their  covenant,  and  it  would 
become  necessary  to  furnish  other  security  under  the  act 
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4  &  5  Vic,  ch.  91,  It  may  have  been,  and  most  probably 
has  been  considered,  that  the  sheriff  having  given  security 
for  the  performance  of  his  duties  in  the  united  counties,  was 
under  no  necessity  to  renew  his  covenant  by  reason  of  the 
union  between  these  counties  being  dissolved,  but  such  disso- 
lution would  cliange  the  office  for  which  security  was  given, 
and  the  officer  would  no  longer  hold  the  same  office,  but  a 
more  limited  one,  with  the  same  duties  to  be  performed 
within  a  different  and  more  contracted  boundary. 

By  the  covenant  as  set  out  in  the  declaration  the  defen- 
dants were  sureties  for  the  late  sheriff  while  he  filled  that 
office  in  the  united  counties,  but  their  responsibility  is  sought 
to  be  extended  to  a  period  and  to  misconduct  which  did  not 
occur  till  four  years  and  upwards  after  he  ceased  to  be  sherifi' 
of  the  united  counties. 

I  am  not  aware  of  any  enactment  which  declares  that 
upon  the  dissolution  of  the  union  between  any  two  counties 
the  sureties  of  the  sheriff  shall  still  continue  liable  when  he 
becomes  the  sheriff  of  one  only  of  these  counties,  and  his 
position  and  the  duties  to  be  performed  are  materially 
affected  and  interfered  with.  No  such  enactment  has  been 
pointed  out,  and  I  believe  that  none  such  exists,  and  without 
such  a  provision  I  think  the  sureties  are  relieved  from 
liability  by  reason  of  the  change  in  the  office,  as  well  as  by 
the  terms  of  the  covenant  itself,  which  apply  only  to  the  time 
during  which  the  late  sheriff  continued  to  be  sheriff  of  the 
united  counties. 

Burns,  J. — I  think  that  judgment  upon  the  demurrer 
should  be  given  for  the  plaintiffs. 

First,  with  respect  to  the  effect  of  the  disunion  of  Elgin 
from  the  County  of  Middlesex.  When  the  legislature  abolished 
the  divisions  of  districts  and  substituted  the  territorial 
division  of  counties,  by  statute  12  Vic,  ch.  78,  it  was  enacted 
by  the  third  section  of  the  act,  after  declaring  that  the  offices 
and  officers  of  the  district  shall  have  the  denomination  of 
offices  and  officers  for  the  county,  as  follows :  "  ayid  all  laivs 
at  present  in  fojxe,  or  during  the  present  session  of  parlia- 
ment made  or  to  be  made  applicable  to  the  said  division  of 
territory  by  the  name  of  districts^  or  the  courts,  offices,  or 
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other  institutions  thereof,  shall  he  applied  to,  and  have  the 
same  operation  and  effect  upon  the  said  counties  and  their 
respective  courts,  offices,  and  other  institutions  as  counties  J" 
Under  this  provision  I  apprehend  the  sureties  of  the  sheriff, 
taken  under  3  Wm.  IV.,  ch.  8,  continued  in  respect  of  the 
office.  No  alteration  or  change  was  made  in  the  office  or 
duties  of  sheriff,  and  the  extent  of  territorial  jurisdiction 
remained  the  same.  The  legislature  had  this  statute  present 
to  their  mind  when  passing  the  other,  for  the  17th  section 
provides  for  a  sheriff  appointed  to  a  junior  county  when  set 
off,  not  being  obliged  to  give  his  sureties  before  receiving  the 
appointment,  but  giving  him  six  months  after  his  commission 
for  the  purpose.  Under  ch.  78,  the  district  of  London  was 
constituted  the  county  of  Middlesex,  and  by  14  and  15  Vic, 
ch.  5,  Middlesex  was  divided  into  two  counties,  Middlesex 
and  Elgin,  but  remained  united  for  judicial  purposes.  For 
the  purpose  of  deciding  this  case,  we  must  take  it  as  if  the 
sheriff  (Hamilton)  had  been  appointed  sheriff  of  the  United 
Counties  of  Middlesex  and  Elgin,  for  it  was  as  such  the 
covenant  sued  upon  was  given.  Of  these  counties,  Middlesex 
was  the  senior,  and  Elgin  as  the  junior  was  disunited  from 
it.  We  find  in  both  of  the  Territorial  Divisions  Acts  that 
appointments  of  judge,  surrogate,  sheriff,  &c.,  were  to  be  made 
for  the  junior  counties  when  they  should  be  disunited  from 
the  senior  county,  but  not  a  word  is  said  about  any  new 
appointments  to  be  made  for  the  senior  county,  which  remains 
entitled  to  the  court  house,  courts,  &c.  I  apprehend,  there- 
fore, no  new  appointment  was  required  for  the  offices  and 
institutions  of  the  senior  county,  when  the  other  declared 
off.  Then,  when  we  look  at  the  provisions  of  the  3  Wm.  IV., 
ch.  8,  we  find  the  obligation  of  the  sheriff  and  his  sureties  is 
attached  to  the  office  of  sheriff,  and  it  is  by  virtue  of  the 
office  they  become  liable  for  moneys  not  paid  over  or  for 
misconduct  of  the  sheriff.  It  must  be  taken  for  granted  that 
when  the  defendants  entered  into  the  bond  sued  on  they 
knew  the  law  was  that  Elgin,  the  junior  county,  might  be 
disunited  by  the  provisions  enabling  it  to  do  so,  at  any  period 
over  which  their  obligation  might  extend,  and  that,  when  it 
did,  the  provisions  of  the  18th  section  of  ch.  78,  would  be  in 
force,  namely,  "  none  of  the  courts  or  officers  of  the  senior 
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county^  or  of  the  imion,  shall  as  such  have  any  jurisdiction 
or  authority  ivhatsoever  iii  or  over  the  said  county  so  dis- 
united from  such  icnion  as  aforesaid.'"  Kow  it  seems  to 
me  that  defendants'  covenant  being  connected  with  the  office, 
and  not  with  territory,  as  I  take  it,  it  is  subject  to  such 
changes  with  respect  to  territory  as  the  legislature  enabled 
the  union  of  counties  to  effect.  This  is  not  the  case  of  the 
legislature  adding  a  portion  of  territory  to  the  office  of  sheriff, 
thereby  increasing  his  duties  and  responsibility  after  the 
covenant  was  entered  into  without  the  consent  of  the  sureties, 
neither  is  it  the  diminishing  by  the  legislature  of  the  terri- 
tory without  the  consent  of  the  sureties.  The  power  to  dis- 
unite existed  at  the  time  the  defendants  entered  into  the 
bond,  and  that  power  was  vested  in  the  junior  county ;  and 
the  defendants  must,  I  think,  be  supposed  to  have  entered 
into  the  covenant  subject  to  that  contingency,  and  when 
that  contingency  did  happen  their  security  for  the  sheriff 
followed  the  office,  and  remained  with  the  senior  county. 

In  Pybus  v.  Gibb,  (6  E.  &  B.  902,)  Lord  Campbell  says  : 
"  It  may  be  considered  settled  law  that  where  there  is  a  bond 
of  suretyship  for  an  officer,  and  by  the  act  of  the  parties,  or 
by  act  of  parliament,  the  nature  of  the  office  is  so  changed 
that  the  duties  are  materially  altered,  so  as  to  affect  the  peril 
of  the  sureties,  the  bond  is  avoided."  This  proposition  is 
laid  down  as  the  result  of  the  case  of  the  Mayor,  Aldermen, 
and  Burgesses  of  Berwick-upon-Tweed  v.  Oswald  (1  E.  &  B, 
295  ;  3  E.  &  B.  653,  and  5  H.  L.  Cas.  856.)  If  the  nature 
and  functions  of  the  office  be  changed,  then  it  is  not  the 
same  office  within  the  meaning  of  the  covenant ;  but  if  notj 
and  if  the  tenure  only  be  changed,  the  sureties  will  continue 
liable. 

In  the  case  before  us  the  facts  are  not  like  either  of  those 
quoted.  The  legislature  neither  added  to  nor  diminished 
the  territory  over  which  the  sheriff's  jurisdiction  extended 
after  the  defendants  entered  into  this  covenant.  The  law 
then  stood  that  the  sheriff's  duties,  and  consequently  his 
liabilities,  might  be  diminished  whenever  the  county  of  JElgin 
desired  to  separate  from  the  other,  and  so  far  the  risk  to  the 
sureties  was,  I  think,  lessened,  and  it  might  be  considered 
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an  advantage  to  them.  The  question,  however,  is  this  :  did 
the  separation  of  Elgin  from  Middlesex  effect  a  change  in 
the  nature,  functions  and  employment  of  the  sheriff  (Hamil- 
ton) which  might  effect  the  sureties  ?  The  name  was 
changed,  undoubtedly,  from  sheriff  of  those  united  counties 
to  that  of  sheriff  of  Middlesex,  but  the  changing  of  the  name 
would  not  of  itself  have  had  the  effect  of  discharging  the 
sureties.  Something  more  than  mere  change  of  name  would 
be  required.  The  functions  and  duties  to  be  performed  were 
not  increased ;  on  the  other  hand,  they  must  have  been 
diminished.  Will  the  diminishing  of  the  sheriff's  duties  by 
an  act  done  after  the  sureties  entered  into  -the  covenant  with 
full  knowledge  that  such  was  the  law,  and  that  it  might  be 
done,  have  the  effect  of  discharging  them  ?  If  this  altera- 
tion had  been  by  the  legislature  after  the  covenant  made, 
not  a  matter  contemplated  by  the  sureties,  perhaps  it  might 
have  discharged  the  sureties.  I  am  not  prepared  to  say  it 
would,  but  this  covenant  was  entered  into  by  the  defendants, 
knowing  that  the  territorial  bailiwick  might  be  diminished, 
and  the  risk  they  ran  lessened.  I  do  not  think  that  is  such  a 
varying  or  altering  of  the  office,  as  to  make  it  a  different  office. 
In  the  case  of  the  Mayor,  &c.,  of  Berwick  v.  Oswald  (3  E.  &  B. 
678),  Pollock,  Chief  Baron,  says  this,  "  I  think  every  contract 
(which  does  not  ex'pressly  provide  to  the  contrary)  must  be 
considered  as  made  with  reference  to  the  existing  state  of 
the  law ;  and  if  by  the  intervention  of  the  legislature  a 
change  is  made  in  the  law,  which  in  ,any  degree  affects  the 
contract,  such  contract,  made  without  some  clear  and  distinct 
reference  to  the  prospect  or  possibility  of  a  change,  does  not 
hold  with  reference  to  the  state  of  things  as  altered  by  the 
new  law.'' 

One  thing  which  should,  I  think,  be  borne  in  mind,  in 
applying  all  the  cases  which  may  be  cited  to  the  present,  is 
that  the  plaintiffs  who  sue  upon  the  covenant  in  question 
are  not  parties  to  it,  and  had  nothing  whatever  to  do  with 
making  or  seeing  that  it  was  done.  Therefore,  there  was  no 
alteration  of  it  by  any  dealing  between  the  parties  which 
would  make  it  afterwards  not  such  a  contract  as  the  sureties 
entered  into,  and  there  was  no  dealing  with  the  office  by  the 
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sheriff  himself,  which  brought  about  or  made  any  alteration 
or  variation  of  his  duties  and  functions.  The  legislature  has 
done  nothing  since  the  covenant  was  made  ;  whatever  might 
affect  the  office  existed  at  the  time,  and  in  mj  judgment 
the  taking  away  of  the  County  of  Elgin  from  the  sheriff's 
jurisdiction  did  not  change  the  office,  so  as  to  avoid  the 
covenant  then  existing,  which  covenant  was  directed  by  act 
of  parliament  to  be  given,  and  the  right  to  sue  on  it  confer- 
red by  the  legislature. 

Secondly,  with  regard  to  the  objection  that  the  security 
was  limited  only  to  four  years,  there  is  nothing  in  the  declar- 
ation to  shew  that  there  is  any  limitation  in  respect  to  time. 
The  6th  section  of  3  W.  lY.,  ch.  8,  obliged  all  sheriffs  to 
reneT>r  their  covenants  with  sureties  every  four  years,  and 
the  19th  section  provided  for  their  removal  from  office  if  they 
did  not  do  so.  Both  of  these  sections  were  repealed  by  the 
12th  section  of  4  &  5  Vic,  ch.  91,  though  the  schedule 
containing  the  form  of  the  covenant  has  not  been  altered, 
and  in  that  form  the  expression  still  appears,  that  the  cove- 
nant is  to  be  to  the  expiration  of  four  years  from  the  date. 
The  second  section  of  the  act,  however,  says  that  the  cove- 
nant is  to  be  in  that  form,  or  in  words  to  the  same  effect,  and 
when  the  legislature  expressly  repealed  the  clause  obliging 
the  sheriffs  to  renew  the  covenant  every  four  years,  the 
obvious  effect  was,  I  think,  to  say  the  covenant  might  then  be 
silent  as  to  time,  and  in  that  case  the  one  set  of  sureties 
would  remain  liable  until  another  set  were  obtained  and 
approved  of,  in  case  of  any  change,  and  that,  I  think,  with- 
out reference  to  time.  The  case  of  the  Mayor,  &c.,  of  Bir- 
mingham V.  Wright  (16  Q.  B.  623),  supports  holding  that 
the  covenant  no  longer  was  from  four  years  to  four  years, 
unless  it  had  been  so  on  the  face  of  it. 

Thirdly,  no  doubt,  to  enable  a  person  to  maintain  an 
action  on  the  sheriff's  covenant,  the  declaration  should  shew 
that  the  sheriff  wilfully  misconducted  himself  in  his  said 
office,  to  the  damage  of  the  person  complaining.  What  is 
charged  in  this  declaration  is  that  to  delay  and  hinder  the 
plaintiffs  iu  and  from  the  recovery  of  their  debt,  and  without 
the  leave  and  license,  and  against  the  will  of  the  plaintiffs. 
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the  sheriff  voluntarily  and  negligently  suffered  and  permitted 
the  debtor  to  escape  and  go  at  large,  without  doing  what  was 
required,  or  obeying  the  writ.  I  cannot  draw  any  distinc- 
tion between  a  thing  done  voluntarily  and  done  wilfully. 
They  both  comprehend  that  which  is  done  designedly,  and 
if  the  sheriff  voluntarily  suffer  and  permit  an  escape  from 
design,  he  must  be  said  to  have  allowed  it  by  his  express 
consent,  or,  in  another  word,  wilfully. 

The  defendants  have  pleas  enough  upon  which  to  test 
their  liability,  and  some  of  them  embracing  the  points  made 
by  this  demurrer,  and  if  the  sheriff  did  not  act  wilfully,  and 
that  can  be  established,  the  defendants  may  be  in  no  danger 
of  being  made  to  pay,  where  the  law  would  excuse  them. 

Judgment  for  defendants  on  demurrer. 
•    Burns,  J.,  dissenting. 


EOBERTSON  V.  BaNNERMAN. 

UJectment — Landlord  and  tenant — Estoppel. 

The  land  in  question  had  been  granted  to  the  plaintiff's  wife,  and  during 
her  lifetime  he  had  allowed  defendant  to  occupy.  She  afterwards  died 
without  having  had  children,  and  the  plaintiff  brought  ejectment. 

Held,  that  he  could  not  recover,  for  defendant  was  not  estopped  from 
shewing  that  the  plaintiff's  title  had  expired. 

This  was  an  action  of  ejectment  to  recover  the  west  half 
of  lot  17,  in  the  sixth  conceosion  of  the  township  of  Eamsay. 

The  defendant  only  defended  for  all  that  part  of  the  land 
lying  to  the  east  of  a  certain  creek  which  ran  through  the 
land  mentioned. 

The  plaintiff,  by  his  notice  of  claim  attached  to  the  record, 
claimed  title  by  devise  from  Christian  Robertson,  widow  of 
one  Crawford  Gunn,  also  by  right  acquired  by  his  inter- 
marriage with  the  said  Christian,  now  deceased ;  and  that 
the  plaintiff  and  Christian  in  her  lifetime,  permitted  the 
defendant  to  occupy  the  premises  under  the  plaintiff  as 
tenant  at  will,  which  was  put  an  end  to  before  the  com- 
mencement of  the  suit. 

The  defendant  by  his  notice  denied  the  plaintiff's  title, 
and  claimed  title  in  himself  by  descent  from  Christian 
Robertson. 
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The  trial  took  place  before  Richards^  J.,  at  Perth,  and 
the  facts  proved  were  as  follows  :  on  the  part  of  the  plamtilF 
it  was  shewn,  that  the  defendant  came  to  live  with  the  plain- 
tiff about  fourteen  or  fifteen  years  ago,  and  that  the  plaintiff 
caused  to  be  erected  a  log  house  on  the  north-east  corner  of 
the  lot,  to  which  house  the  defendant  removed,  and  there  had 
continued  ever  since.  He  occupied  this  by  the  plaintiff's 
permission,  and  in  May,  1856,  the  defendant  stated  that  he 
had  no  claim  on  the  lot :  that  the  plaintiff  had  allowed  him 
to  occupy  until  he  could  get  a  better  place.  On  the  22nd  of 
April,  1857,  the  plaintiff  demanded  possession.  On  the  part 
of  the  defendant  it  was  proved  by  the  defendant  examining 
the  plaintiff,  that  the  land  was  granted  to  his  wife,  who  was 
formerly  Mrs,  Gunn  :  that  she  was  in  possession  when  he 
married  her :  that  she  had  never  had  any  children  by  her 
first  husband,  Gunn,  nor  any  by  the  plaintiff,  and  that  she 
died  about  four  years  ago.  Mrs.  R-obertson's  father  and 
mother  died  long  before  her  death.  There  were  five  brothers 
and  one  sister  of  Mrs.  Kobertson.  The  defendant  was.  a  son 
of  that  sister,  and  she  died,  as  also  two  of  her  brothers,  be- 
fore the  death  of  Mrs.  Robertson.  One  of  the  brothers 
died  leaving  five  children. 

On  this  state  of  facts  the  learned  judge  directed  a  verdict 
to  be  entered  for  the  plaintiff,  and  reserved  leave  to  the 
defendant  to  enter  a  verdict  in  his  favour  if  the  court  should 
be  of  opinion  that  the  defendant  could  set  up  as  a  defence 
that  he  was  entitled  to  remain  in  possession  as  one  of  the 
co-heirs  of  Mrs.  Robertson,  though  he  had  said  in  his 
notice  of  claim  that  he  claimed  by  descent  from  Christian 
Robertson,  and  also  if  the  plaintiff's  claim  to  the  possession 
was  put  an  end  to  by  the  death  of  his  wife  under  the 
circumstances. 

Richards^  Q.  C,  obtained  a  rule  to  enter  a  verdict  for 
defendant  according  to  the  leave  reserved. 

Prince  shewed  cause,  and  cited  Doe  Knight  v.  Smythe, 
4  M.  &  S.  347 ;  Doe  Bullen  v.  Mills,  2  A.  &  E.  17 ;  Doe 
Johnson  v.  Baytup,  3  A.  &  E.  188 ;  Doe  Bord  v.  Burton,  16 
Q.  B.  807. 
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Burns,  J.,  delivered  the  judgment  of  the  court. 

This  case  does  not  come  within  the  rule  established  by  the 
class  of  cases  cited  by  the  plaintiff's  counsel,  namely,  that 
a  tenant  shall  not  be  allowed  to  dispute  his  landlord's  title. 
The  defendant  no  doubt  was  tenant  at  will  to  the  plaintiff  at 
the  time  he  was  first  let  into  possession  of  the  premises,  but 
since  that  time  the  plaintiff  has  himself  ceased  to  have  title. 
His  title  was  only  in  right  of  his  wife,  and  as  he  did  not 
become  tenant  by  the  curtesy,  his  right  to  the  possession 
became  extinct  at  her  death.  The  case  therefore  comes 
within  that  class  of  cases  which  establish  that  the  tenant, 
though  he  cannot  dispute  his  landlord's  title,  yet  may  shew 
that  it  has  terminated. — England  dem  Syburn  v.  Slade  (4 
T.  E.  682),  Doe  dem.  Jackson  v.  Ramsbotham  (3  M.  &  S. 
516),  Hopcraft  v.  Keys  (9  Bing.  613),  Doe  v.  Barton  (11 
A.  &  E.  314),  Mountnoy  v.  Collier  (1  E.  &  B.  630.) 

The  defendant  clearly  was  at  liberty  to  shew  this  fact 
under  his  notice,  even  supposing  that  he  ought  to  give  one, 
for  he  has  denied  the  plaintiff's  title  to  the  premises.  It 
appears  the  defendant  is  entitled  to  a  portion  of  the  premises 
as  yet  undivided,  but  that  is  of  no  consequence,  for  the  plain- 
tiff fails  to  establish  his  own  title  at  the  commencement  of 
the  action,  for  though  the  parties  stood  in  the  relation  of 
landlord  and  tenant  as  long  as  the  wife  of  the  plaintiff  lived, 
yet  that  relation  ceased  at  her  death.  The  rule  must  be 
made  absolute  to  enter  the  verdict  for  defendant. 

Rule  absolute. 


WiSMER  V.  The  Great  Western  Railway  Company. 

Bridge  over  the  Twenty  Mile  Creek— 18  Vic,  ch,  176 — Former  recovery — Limi- 
tation of  action. 

Held,  that  after  the  18  Vic,  ch.  176,  the  plaintiff  could  not  maintain  an 
action  against  defendants  for  unlawfully  and  wrongfully  erecting  a  bridge 
across  the  Twenty  Mile  Creek,  and  impeding  the  navigation,  for  the 
statute. expressly  authorises  such  erection,  and  gives  only  aright  to  com- 
pensation for  damage  sustained. 

Per  Burns,  J,,  a  prior  recovery  for  injury  sustained  by  the  erection  of  the 
bridge  was  a  bar  to  this  action. 

Declaration — first  count:  That  long  before,  and  at, 
and  ever  since  the  grievances  complained  of,  the  plaintiff  was 
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possessed  of  a  certain  portion  of  lot  No.  19,  in  the  3rd  con- 
cession of  the  township  of  Louth,  and  of  certain  warehouses 
situate  thereon,  and  of  certain  wharves  leading  therefrom  of 
right  to  and  into  the  Twenty  Mile  Creek,  flowing  through 
and  from  the  said  lot,  and  the  part  thereof  so  possessed  bj  the 
plaintiff,  into  lake  Ontario :  that  up  to  the  time  of  the  said 
grievances  by  the  defendants,  the  said  stream  of  water  had 
been  and  was  navigable,  and  used  for  purposes  of  com- 
merce by  vessels  and  boats  from  lake  Ontario  up  to  and 
beyond  the  said  land,  store-houses,  and  wharves,  and  from 
thence  down  again  to  the  said  lake,  and  had  been  used  to  run 
and  flow,  and  during  all  that  time  of  right  ought  to  have 
run  and  flowed,  and  still  of  right  ought  to  run  and  flow, 
and  but  for  the  committing  by  the  defendants  of  the  said 
grievances  would  have  continued  to  run  and  flow,  and  would 
still  run  and  flow  through  the  said  parcel  of  land  of  the 
plaintiff,  and  from,  by,  and  past  the  said  store-houses  and 
wharves,  in  its  natural  course  and  channel,  free  from  any 
interruption  or  obstruction  that  would  in  any  way  impair  or 
interfere  with  the  use  and  navigation  thereof  by  vessels  of 
any  description  capable  or  fit  for  navigating  or  using  the 
same :  that  the  plaintiff  carried  on  at  the  said  wharves  and 
store-houses  the  business  of  a  wharfinger,  and  vessels  and 
steamboats,  &c.,  were  daily  accustomed,  and  of  right,  to 
navigate  the  said  stream,  laden  with  goods,  &c.,  and  to  stop 
at  the  said  wharves,  and  land  such  goods  there,  under  the 
charge  of  the  plaintiff,  as  such  wharfinger,  &c.,  and  to  carry 
and  take  away  from  the  said  wharves  divers  goods,  &c. :  that 
the  said  plaintiff  had  been  doing,  and  but  for  such  grievances 
would  have  continued  to  do,  a  large  and  profitable  business 
as  such  wharfinger  ;  and  although  the  plaintiff  had  erected 
and  maintained  the  said  store-houses  and  wharves  for  the 
purposes  of  such  business,  and  still  retained  the  same,  yet 
the  defendants  well  knowing,  &c.,  but  contriving,  &c.,  here- 
tofore, to  wit,  on  the  1st  of  June,  1852,  wrongfully  and  " 
unlawfully  erected,  put  and  placed,  on,  over  and  across  the 
said  stream,  between  the  said  land,  wharves  and  store-houses 
of  the  plaintiff  and  the  lake,  and  have  thence  hitherto  wrong- 
fully and  unlawfully  continued  so  erected,  a  certain  bridge 
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between  the  banks  of  the  said  stream,  in  such  a  position  that 
thereby  the  navigation  of  tKe  said  stream  was  then,  and  has 
ever  since  been  interrupted  and  impeded,  and  to  such  an  ex- 
tent that  vessels  such  as  had  as  aforesaid  been  theretofore 
accustomed  to  navigate  the  said  stream,  and  pass  and  repass 
thereon  between  the  said  lake  and  the  said  parcel  of 
land,  store-houses  and  wharves  of  the  plaintiff,  have  from 
thence  hitherto  been  prevented  thereby  from  so  passing  or 
repassing,  and  by  means  thereof  all  communication  along  the 
said  stream,  between  the  said  wharves  and  the  said  parcel  of 
land  of  the  plaintiff,  and  the  said  lake,  has  been  stopped, 
whereby,  and  by  means  of  which,  the  plaintiff  has  not  only 
been  deprived  of  the  profits  of  his  business,  and  of  the 
advantage  of  the  navigation  of  the  said  stream,  but  the  said 
store-houses  and  wharves  had  become  of  no  value,  and  the 
said  parcel  of  land  had  become  deteriorated  in  value. 

First  plea:  That  the  defendants  are  the  company  mentioned 
in  the  4  W.  ly.,  ch.  29,  8  Vic,  ch.  86,  9  Vic,  ch.  81,  and  16 
Vic,  ch.  98 ;  that  before  the  passing  of  the  said  last  mention- 
ed act,  and  after  the  passing  of  the  said  three  firstly  mentioned 
acts,  and  in  the  month  of  June,  1852,  in  the  plaintifi''s  decla- 
ration mentioned,  it  became  necessary  for  the  defendants,  in 
the  exercise  of  the  powers  in  them  vested  by  the  said  three 
firstly  mentioned  acts,  to  carry  and  construct  their  railway 
across  the  stream  of  water  in  the  plaintiff 's  declaration  called 
the  Twenty  Mile  Creek,  and  therefore,  they,  the  defendants,  at 
the  time  in  the  plaintiff's  declaration  in  that  behalf  mentioned, 
did  erect,  put,  and  place  the  bridge  in  the  plaintiff's  declara- 
tion mentioned,  at  the  place  in  such  declaration  mentioned,  and 
below  the  lands  of  the  plaintiff  in  his  said  declaration  men- 
tioned, doing  no  unnecessary  damage  thereby,  and  the 
defendants  have  since  used  and  maintained  the  said  bridge, 
as  and  for  the  road  bed  of  the  defendants'  railway,  across 
the  said  stream ;  and  the  defendants  then  constructed  the 
said  bridge  as  a  permanent  structure,  without  any  draw  or 
swing  therein,  under  the  belief  that  the  said  stream  at  the 
place  where  it  was  so  crossed  by  the  said  bridge  was  not  a 
navigable  stream,  and  the  defendants  obstructed  the  passage 
of  masted  vessels  only,  to  and  fro  on  the  said  stream,  between 
Lake  Ontario  and  the  lands  and  premises  of  the  plaintiff  in 
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his  said  declaration  mentioned  ;  and  the  defendants  say  that 
the  said  stream,  at  the  place  where  it  was  so  crossed  by  the 
said  bridge,  was  made  navigable  for,  and  capable  of  being 
traversed  by,  such  masted  vessels  from  and  to  the  said  Lake 
Ontario  solely  by  the  works  of  a  certain  company,  incor- 
porated under  the  name  and  style  of  the  President,  Directors 
and  Company  of  the  Louth  Harbor,  under  the  3  Wm.  IV., 
oh.  22 ;  that  after  the  erection  of  such  bridge  by  the  defen- 
dants, by  the  18  Vic,  ch.  176,  after  reciting  among  other 
things  that,  "  whereas  the  said  company  (being  the  defen- 
dants) have  caused  a  permanent  bridge  to  be  erected  for 
their  road  across  the  stream  known  as  the  Twenty  Mile 
Creek  in  the  township  of  Louth,  not  considering  the  said 
stream  at  the  place  to  be  a  navigable  stream,  and  doubts 
have  been  raised  as  to  their  authority  at  law  so  to  do  ;  and 
whereas  the  municipality  of  the  said  township  have  petitioned 
parliament  to  confirm  the  right  on  the  part  of  the  said  com- 
pany to  build  and  maintain  such  permanent  bridge,"  it  was 
enacted  and  declared  that  the  said  company,  being  the  de- 
fendants, were  and  are  fully  authorised  and  empowered  to 
build  and  erect  such  permanent  bridge,  and  to  maintain, 
rebuild,  renew  and  keep  in  repair  such  permanent  bridge  in 
all  time  to  come ;  but  that  nevertheless  it  shall  be  the  duty 
of  the  said  company  in  such  case  from  time  to  time  to  in- 
demnify all  parties  whose  private  rights  shall  hereafter  be, 
or  may  have  been  injured  thereby,  if  any  there  be,  for  such 
actual  damage,  if  any,  as  they  shall  have  sustained  by  reason 
of  the  erection  and  maintenance  of  such  permanent  bridge, 
to  be  recovered  by  action  at  law :  that  after  the  passing  of 
the  said  last  mentioned  act,  in  a  certain  action  theretofore 
brought  by  the  plaintiif  against  the  now  defendants  in  this 
court,  wherein  the  said  plaintiff  declared  against  the  now 
defendants  for  the  erection  and  maintenance  of  the  same 
identical  bridge  as  in  the  plaintiff's  declaration  is  mentioned, 
and  in,  which  declaration  in  the  said  former  action  it  was 
alleged,  &c.,  &c.,  setting  out  the  allegations  there,  being  the 
same  in  effect  as  in  this  case,  he,  the  said  plaintiff,  on  the 
eighth  day  of  March,  1856,  by  the  judgment  of  the  said  court, 
recovered  in  the  said  former  action  against  the  now  defend- 
65  VOL.  XVII. 
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ants  the  sum  of  .£105,  for  all  the  damages  sustained  by  the 
plaintiff  in  respect  of  his  said  parcel  of  land,  storehouses, 
wharves  and  business,  by  reason  of  the  erection  of  the  said 
bridge  by  the  defendants,  and  of  the  several  grievances  in 
the  plaintiff's  declaration  in  the  said  former  action  mentioned, 
and  of  the  injury  which  the  said  plaintiff's  private  rights  had 
sustained  by  reason  of  the  erection  of  the  said  bridge,  toge- 
ther with  the  sum  of  <£58  13s.  lid.,  for  the  plaintiff's  costs 
of  the  said  action,  amounting  to  ^6163  13s.  lid.  as  by  the 
record,  &;c.,  will  appear.  That  after  the  recovery  by  the 
said  plaintiff  of  the  said  judgment,  they,  the  defendants,  paid 
to  the  plaintiff  the  said  sum  of  ^£163  13s.  lid.,  in  full  satis- 
faction and  discharge  of  the  said  judgment,  and  of  the 
amount  thereby  recovered,  and  of  the  damages  by  the  said 
plaintiff  sustained  by  reason  of  the  erection  of  the  said 
bridge.  That  the  said  bridge  in  the  former  action  mentioned, 
the  erection  of  which  is  therein  complained  of,  is  the  same 
identical  bridge  as  the  bridge  in  the  plaintiff's  declaration 
in  this  present  action  now  pleaded  unto,  and  in  the  said  act 
of  parliament,  18  Vic,  ch.  176,  mentioned,  and  that  the  erec- 
tion thereof,  in  the  plaintiff's  declaration  in  the  said  former 
action  mentioned  and  therein  complained  of,  is  the  same 
erection  in  the  plaintiff 's  declaration  in  the  present  action 
now  pleaded  unto,  and  in  the  said  act  mentioned ;  and  that 
the  land,  store-houses,  wharves  and  premises  respectively,  are 
the  same. 

Third  plea,  that  the  bridge  and  the  erection  thereof  by 
the  plaintiff  in  his  said  declaration  complained  of,  is  the 
same  bridge  and  erection  thereof  as  the  bridge  and  the  erec- 
tion thereof  in  the  second  plea  hereinbefore  mentioned,  and 
as  the  bridge  and  the  erection  thereof  in  the  said  act,  18 
Vic,  and  that  the  said  bridge  was  erected  by  the  defendants 
for  the  purposes  of  their  railway  as  in  the  said  second  plea  is 
mentioned,  and  in  the  exercise  of  the  powers  in  the  defend- 
ants vested  by  the  several  acts  of  parliament  in  the  said 
second  plea  recited ;  and  the  defendants  say  that  the  plain- 
tiff's  present  action  was  not  brought  or  commenced  within 
six  calendar  months  next  after  the  passing  of  the  said  act  of 
parliament. 
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Replication  to  the  first  plea,  that  it  is  true  that  the  said 
former  action  was  so  commenced  and  prosecuted  as  in  that 
plea  alleged,  and  the  bridge,  &c.,  in  that  plea  and  in  the  said 
former  action  referred  to,  are  the  same  as  those  referred  to 
in  this  cause ;  nevertheless,  that  the  damages  sought  to  he 
recovered  in  this  action  are  other  and  different  than  those 
recovered  in  the  said  former  action — that  is  to  say,  damages 
which  have  accrued  since  the  said  recovery — and  have  been 
occasioned  by  the  wrongful,  unlawful  and  negligent  continu- 
ing by  the  defendants  of  the  same  bridge  and  erection  for  a 
period  of  time  subsequent  to  the  day  to  which  the  damages  in 
the  said  former  action  were  computed. 

To  the  third  plea,  that  though  this  action  was  not  brought 
or  commenced  within  six  calendar  months  next  after  the 
passing  of  the  said  act  of  parliament,  that  it  was  commenced 
within  six  calendar  months  next  after  the  defendants  main- 
tained and  continued  to  maintain  the  said  bridge,  and  to 
cause  a  continuance  of  the  damages  in  the  declaration  com- 
plained of. 

Demurrer,  to  both  replications,  on  the  grounds,  as  to  the 
replication  to  the  first  plea,  that  it  contains  no  answer  to  the 
matters  of  justification  in  the  said  plea  pleaded ;  that  it  ad- 
mits the  matter  of  justification  pleaded  by  the  defendants 
in  their  said  plea,  which  matter  is  a  complete  bar  to  the 
plaintiff 's  action  ;  that  the  said  replication  treats  as  unlawful 
and  wrongful  that  which  by  the  plea  is  alleged  and  shown  to 
have  been,  and  by  the  replication  is  admitted  to  have  been, 
lawful  and  rightful. 

As  to  the  replication  to  the  second  plea,  that  the  act 
complained  of  is  by  the  third  plea  of  defendants  alleged 
and  shewn  to  have  been  lawful,  and  the  continuance  of 
what  is  lawful  gives  to  the  plaintiff  no  cause  of  action  ; 
that  the  continuance  by  the  defendants  of  the  structure 
complained  of  does  not  not  give  to  the  plaintiff  a  continu- 
ing cause  of  action  :  that  the  matters  alleged  by  the  third 
plea,  and  admitted  by  the  replication  thereto,  constitute  a 
complete  bar  to  the  plaintiff's  present  action. 

G-wynne^  Q,  C,  and  Irving^  for  the  demurrer,  cited  Nicklin 
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V.Williams,  10  Ex.  259 ;  Patterson  v.  Great  Western  R.  W.  Co., 
8  C.  P.  89 ;  Jarvis  v.  Great  Western  R.  W.  Co.,  8  C.  P.  115. 
Eccles,  Q.  C,  contra. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgments. 

Robinson,  C.  J. — The  statute  18  Vic,  ch.  176,  was  passed 
after  the  actions  were  brought  of  Snure  v.  the  Great  Western 
Railway  Company  (13  U.C.R.  376),  and  of  this  same  plaintiff, 
Wismer,  against  the  same  defendants  {Ih.  383),  and  it  is  pro- 
bable, as  it  was  said  on  the  argument  of  this  case,  that  it  was 
passed  in  consequence  of  those  actions. 

The  25th  clause  of  that  act  creates  a  peculiar  state  of 
things  as  respects  the  cause  of  action  which  the  plaintiff  is 
declaring  upon  in  this  suit.  It  enacts  and  declares  that 
these  defendants  ^'  were  and  are  fully  authorised  and  em- 
powered to  build  and  erect  the  permanent  bridge  over  the 
Twenty  Mile  Cree.k^  in  the  Township  of  Louth^''  which  is 
now  complained  of,  and  to  maintain,  rebuild,  renew,  and 
keep  in  repair  such  permanent  bridge  in  all  time  to  come : 
but  that  nevertheless  it  shall  be  the  duty  of  the  said 
company  in  such  case  from  time  to  time  to  indemnify 
all  parties  whose  private  rights  shall  hereafter  be  or  may 
have  been  injured  thereby,  if  any  there  be,  for  such  actual 
damage,  if  any,  as  they  shall  have  sustained  by  reason  of 
the  erection  and.  maintenance  of  such  permanent  bridge,  to 
be  recovered  by  action  at  law ;  and  that  it  shall  also  be  in 
the  option  of  the  said  company  at  any  time,  if  the  directors 
shall  think  lit,  to  construct,  keep  and  .maintain  a  draw  or 
swing  in  such  bridge,  so  as  to  admit  the  free  passage  up  and 
down  the  said  stream  of  such  vessels  and  craft  as  may  have 
been  accustomed  to  navigate  the  same ;  and  thenceforward, 
and  so  long  as  the  said  company  shall  keep  up  and  maintain 
such  draw  or  swing,  they  shall  not  be  liable  to  any  claim  or 
demand  for  damages  by  reason  of  the  erection  and  mainten- 
ance of  such  bridge  across  the  said  stream." 

This  is  a  provision  in  a  public  act  of  parliament  particularly 
relating  to  the  bridge  whose  erection  and  continuance  is  the 
subject  of  this  action,  and  we  should  be  bound  to  pay  atten- 
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tion  to  its  provisions  even  if  they  had  not  been  spread  out 
upon  the  record,  as  they  are  in  the  first  of  the  pleas  demurred 
to.  I  do  not  think  that  we  can,  in  the  face  of  the  enactment, 
allow  the  plaintiff  to  recover  upon  a  declaration  which  com- 
plains of  this  bridge  as  having  been  unlawfully  and  wrong- 
fully erected  and  continued,  when  the  statute  expressly 
enacts  and  declares  that  the  company  were  and  are  fully 
authorised  to  erect  and  maintain  it ;  and  in  which  declaration 
it  is  also  averred,  contrary  to  the  plain  words  of  this  statute, 
that  the  plaintiff  had  and  still  has  a  right  to  have  the 
water  of  the  said  stream  run  and  flow  through  his  land  with- 
out any  such  obstruction  to  the  navigation  thereof  by  vessels 
as  is  occasioned  by  the  bridge  complained  of. 

The  statute  makes  that  lawful  which  the  plaintiff  complains 
of  as  unlawful,  and  though  the  plaintiff  may  have  a  right  of 
action  against  the  defendants,  it  can  only  be  a  right  of 
action  under  the  statute  for  not  making  compensation  for 
any  injury  the  plaintiff  may  have  suffered,  he  cannot  treat 
the  defendants  as  wrong-doers  in  putting  up  or  continuing 
the  bridge,  and  we  cannot  consistently  with  the  act  adjudge 
them  to  be  wrong-doers  in  that  respect. 

The  only  wrong  the  defendants  can  have  committed  in  the 
matter  is  the  not  compensating  for  any  injury  which  the 
bridge  may  have  occasioned  to  the  plaintiff,  and  that  should 
have  been  the  only  wrong  complained  of.  The  action  should 
have  been  put  upon  its  proper  footing. 

In  my  opinion  the  judgment  should  be  given  against  the 
plaintiff  upon  both  the  demurrers,  on  the  ground  that  it  ap- 
pears to  us  upon  the  record  that  the  action  in  its  present 
form  cannot  be  sustained  consistently  with  the  statute. 

Whether  after  the  recovery  in  the  former  action  the  plain- 
tiff can  sustain  this  second  action  for  a  further  injury  alleged 
to  be  suffered  by  him  from  the  continuance  of  the  bridge, 
and  whether  he  is  barred  by  lapse  of  time  from  sueing  for 
such  further  injury,  are,  as  it  seems  to  me,  in  effect  the  same 
question,  although  in  different  forms,  and  I  will  only  say  now 
that  I  have  not  at  present  come  to  any  conclusion  against 
the  plaintiff  upon  those  points. 
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Burns,  J. — Whether,  if  .the  statute  18  Vic,  ch.  176,  had 
not  been  passed,  the  erection  of  this  bridge  in  question  over 
the  Twenty  Mile  Creek  would  have  been  considered  to  be  a 
nuisance,  and  as  such  it  could  be  considered  of  a  continuing 
character,  so  that  at  whatever  time  the  plaintiff  could  shew 
that  he  had  sustained  a  consequential  injury,  within  six 
months  before  the  commencement  of  his  action,  he  could 
recover,  we  need  not  enquire.  The  25th  section  of  the  act, 
legalises  the  placing  of  the  structure  over  the  stream.  The 
proviso  preserves  to  parties  whose  private  rights  then  were 
injured,  or  thereafter  might  be,  the  right  to  compensation  or 
to  be  indemnified,  by  reason  of  the  erection  of  such  perma- 
nent bridge. 

The  plaintiff  brings  the  action  on  the  ground  that  keeping 
the  bridge  in  the  same  state  as  when  erected  is  a  continuing 
injury  to  him,  and  that  he  can  maintain  an  action  every  time 
he  can  shew  a  consequential  damage  to  him  arising  from  it. 

On  the  other  hand,  the  defendants  rely  upon  two  grounds 
as  an  answer  to  the  action.  1.  That  the  plaintiff  brought  an 
action  for  the  same  thing,  and  recovered  damages,  which  the 
defendants  paid,  and  that  one  recovery  is  a  bar  to  any  other 
in  a  case  like  this ;  and,  2nd.  That  it  is  several  years  since 
the  bridge  was  erected,  and  that  the  limitation  of  the  action 
commences  to  run  from  the  time  of  the  erection  of  the  bridge, 
w^hich  has  been  rendered  a  lawful  act,  and  cannot  be  treated 
as  a  nuisance,  and  not  from  the  time  that  the  plaintiff  may 
have  sustained  a  damage. 

I  am  of  opinion  the  defendants  are  right  in  the  view  they 
take  of  their  liability.  We  see  by  the  declaration  the  plain- 
tiff complains  that  the  defendants,  in  June,  1852,  obstructed 
the  navigation  of  the  stream  by  means  of  the  bridge,  and 
have  continued  to  do  so  ever  since,  and  thereby  prevented 
vessels  navigating  from  and  to  his  wharves  and  premises, 
situated  higher  up  the  stream  than  the  bridge,  from  Lake 
Ontario.  He  states  that  vessels  were  accustomed  to  ascend 
to  the  wharves  and  descend  again,  and  that  he  was  accus- 
tomed to  receive  wharfage  fees  and  dues,  w^hich  he  has  been 
prevented  from  taking  because  vessels  cannot  get  to  his  pre- 
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mises.  The  whole  narrative  of  the  plaintiff  shews  that  he 
considers  his  right  to  use  the  stream  as  impeded  bj  the  first 
act  of  the  defendants,  but  he  now  seeks  compensation  for 
consequential  injury  arising  from  that  act,  subsequent  to  the 
time  the  act  has  been  legalised  bv  the  legislature.  He  can- 
not complain  of  the  erection  of  the  bridge  as  being  a  wrong- 
ful act  per  se.  It  only  becomes  wrongful,  as  he  sajs,  because 
it  prevents  him  from  making  the  gains  he  was  wont  to  do 
from  the  wharfage  at  his  premises.  Is  this  not  an  injury  to 
a  right  to  be  compensated  for  by  one  recovery  ?  I  think  it 
must  be  so  considered.  It  comes  within  the  rule  of  Fetter 
v.  Beale  (1  Salk.  11,  1  Ld.  Eaymond  339),  and  as  affirmed 
in  Nicklin  v.  Williams  (10  Ex.  259.)  Baron  Parke,  in  deli- 
vering the  judgment  of  the  court,  says,  "  The  plaintiffs 
would  have  a  right  to  recover  a  full  compensation,  including 
the  probable  damage  to  the  fabric  ;  and  if  they  had  already 
obtained  a  verdict  with  damages,  they  must  be  presumed  to 
be  satisfied  for  all  the  consequences  of  tlie  VrTong,''  The 
case  of  Nicklin  v.  "Williams  has  recently  received  confirma- 
tion from  the  Queen's  Bench,  in  Bonomi  and  wife  v.  Back- 
house (32  Law  Times  156).  It  is  true  Mr.  Justice  Wightman 
dissented  from  the  judgment  in  the  Queen's  Bench,  and  is 
reported  to  have  said  that  he  was  not  satisfied  with  the  judg- 
ment of  the  Court  of  Exchequer ;  but  the  rest  of  the  court 
take  a  different  view  and  affirm  that  decision,  and  held  that 
one  recovery  for  damages  sustained  by  reason  of  an  injury 
to  a  right,  must  be  taken  to  be  a  satisfaction  in  full,  and  that 
the  plaintiff  cannot  treat  the  injury  as  a  continuing  one, 
giving  him  an  action  de  die  in  dierd.  Where  the  question  is 
as  to  a  nuisance,  then  every  continuance  of  the  nuisance  is  a 
fresh  nuisance,  but  that  proceeds  upon  the  act  being  wrong- 
ful in  the  first  instance,  and  continuing  so.  Here,  the  con- 
tinuance of  this  bridge  is  lawful,  and  v/hatever  injury  the 
plaintiff  may  sustain  from  it  must  be  taken  to  arise  from  its 
erection,  and  therefore  one  compensation  must  be  for  all  time 
to  come,  just  as  much  as  if  the  defendants  had  injured  the 
plaintiff's  farm  by  depriving  him  of  something  in  the  con- 
struction of  the  railway  which  was  an  adjunct  of  the  farm. 
Besides  this,  if  the  plaintiff  be  entitled  to  maintain  any 
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action,  I  apprehend  it  would  not  be  an  action  as  for  a  nuisance 
in  continuing  the  bridge,  but  it  would,  I  apprehend,  be  an 
action  for  not  making  him  compensation,  and  treating  the 
matter  as  the  interference  with  a  right,  one  recovery  must 
be  taken  to  be  a  compensation  for  his  right.  I  apprehend 
the  legislature,  in  imposing  the  duty  upon  the  company  from 
time  to  time  to  indemnify  all  parties  whose  private  rights 
should  have  been  or  might  thereafter  be  injured  in  conse- 
quence of  the  bridge,  did  not  mean  to  preserve  a  right  to  the 
parties  to  treat  this  bridge  as  a  nuisance,  but  simply  to  give 
those  who  had  a  right  to  complain  of  the  first  erection,  or 
those  whose  rights  might  from  time  to  time  be  discovered  to 
be  injured,  as  those  rights  might  be  called  into  existence,  by 
the  erection  or  maintenance  of  the  bridge,  a  right  to  call 
upon  the  company  for  compensation  for  the  actual  damage 
sustained, 

McLean,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 


Harris  v.  Stratton. 

Dower — Non-tenure. 

Since  the  13  &  14  Vic,  ch.  58,  the  same  persons  are  liable  to  an  action  of 
dower  as  before,  and  non-tenure  is  therefore  still  a  good  defence. 

.  Action  for  dower.  Plea — That  the  said  0.  S.  cannot  render 
to  the  said  demandant  her  dower  in  the  said  lands  mentioned 
in  the  said  declaration  or  plaint,  because  he  says  that  he,  the 
said  0.  S.,  is  not,  nor  was  at  the  time  of  the  commencement 
of  this  suit,  nor  has  he  at  any  time  since,  been  the  tenant 
thereof,  or  of  any  part  thereof  as  of  freehold. 
Demurrer,  on  the  following  grounds  : 

1.  That  there  are  by  the  13  &  14  Yic,  ch.,  58,  two  classes 
of  tenants  against  whom  actions  of  dower  may  be  had,  namely, 
tenants  of  the  freehold  and  tenants  of  the  land,  and  the 
said  tenant  does  not  deny  but  that  he  is  tenant  of  the  land. 

2.  That  the  said  tenant  does  not  deny  by  his  said  plea 
but  that  he  is  tenant  of  the  land,  and  the  tenant  of  the  free- 
hold out  of  the  jurisdiction  of  this  honourable  court. 
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3.  That  said  plea  only  denies  that  said  tenant  is  tenant 
thereof  as  of  freehold,  or  of  any  part  thereof  as  of  freehold, 
■which  is  not  an  answer  to  the  action,  because  he  may  be 
tenant  of  the  land  as  occupier  thereof. 

4.  That  he  does  not  deny  but  that  he  is  the  occupier  of 
the  land,  if  not  the  terre  tenant. 

iHf.  72.  VanJcoughnet,  for  the  demurrer. 
Oamphell,  Q.  C,  contra. 

EoBiNSON,  C.  J. — The  demandant  in  this  case  has  demurred 
to  the  ordinary  plea  of  non-tenure,  assuming  that  since  our 
statute  13  &  14  Vic,  ch.  58,  it  can  no  longer  be  a  sufficient 
plea  in  an  action  of  dower,  for  that  statute,  it  is  contended 
by  the  demandant,  gives  her  a  right  to  bring  her  action 
against  any  mere  occupant  of  the  land  out  of  which  she 
claims  dower,  and  therefore  a  plea  by  the  tenant  or  defendant 
disclaiming  to  be  tenant  of  the  freehold  can  be  no  defence. 

I  think  it  clear  that  this  is  taking  an  erroneous  view  of 
the  intention  and  effect  of  the  statute,  which  meant  nothing 
more  in  this  respect,  than  that  the  declaration  in  dower, 
which  must  be  against  the  tenant  of  the  freehold,  as  before, 
may  be  served  upon  any  tenant  or  occupant  of  the  land,  in 
case  the  tenant  of  the  freehold  shall  be  out  of  the  jurisdiction 
of  the  court.  It  does  not  authorise  the  action  being  main- 
tained against  any  but  the  tenant  of  the  freehold,  who  alone 
can  assign  dower.  The  provision  respecting  notice  shews 
that  clearly  enough,  for  most  certainly  no  mere  occupant, 
having  no  freehold  interest  in  the  land,  is  competent  to  assign 
dower,  and  it  would  therefore  be  most  unjust  to  subject  him 
to  costs  because  he  did  not  comply  with  the  notice,  and  offer 
to  do  that  which  he  had  no  power  to  do. 

The  second  clause  of  the  act  is  not  accurately  expressed, 
instead  of,  "  and  if  such  tenant  do  not  plead  agreeably  to  the 
notice,"  it  should  have  been,  "and  if  such  tenant  of  the 
freehold  do  not  plead  agreeably  to  the  notice,"  for  no  doubt 
it  was  meant  that  the  action  should  be  against  him ;  but  the 
word  "  tenant,"  as  it  stands  there  in  the  clause,  may  naturally 
be  referred  to  the  tenant  of  the  land  upon  whom  the  decla- 
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ration  has  been  served  in  consequence  of  the  absence  of  the 
tenant  of  the  freehold.  The  following  clauses  of  the  act,  and 
especially  the  3rd  and  6th,  shew  clearly  that  the  legislature 
were  not  making  such  a  change  in  the  law  of  dower  as  to  allow 
the  suit  to  be  maintained  against  any  one  who  is  not  a  tenant 
of  the  freehold. 

I  am  of  opinion  that  the  tenant  must  have  judgment  upon 
this  demurrer,  for  that  his  plea  of  non-tenure  is  sufficient. 

Burns,  J. — The  statute  13  &  14  Vie,  ch.  58,  has  not  been 
guardedly  worded,  but  still  I  think  it  sufficiently  appears 
what  the  legislature  meant.  They  only  intended  to  alter 
the  practice  of  the  law  in  actions  of  dower,  as  the  title  of  the 
act  says,  and  not  to  alter  the  law  of  dower.  It  is  only  the 
tenant  of  the  freehold  who  can  effectually  assign  dower,  and 
the  last  section  of  the  act  makes  the  recovery  of  dower  against 
an  occupier  of  the  land  of  no  more  effect  than  a  recovery  in 
ejectment  would  be.  As  the  law  stood  at  the  time  of  the 
passing  of  the  act,  a  mere  occcupier  or  tenant  of  the  land 
could  not  be  called  on  to  assign  dower,  and  if  the  writ  were 
directed  to,  and  served  upon,  a  person  in  such  a  position,  a 
plea  in  abatement  of  non-tenure  was  a  good  defence,  if  true. 
In  this  case  the  demandant  has  named  the  defendant  as  the 
person  who  is  liable  to  her  for  an  assignment  of  dower,  and 
in  doing  so  she  assumes  that  the  defendant,  whether  tenant 
of  the  freehold  or  of  the  land,  is  liable  to  assign  the  dower. 
If  he  were,  that  would  be  an  alteration  of  the  law  itself,  and 
not  the  practice.  If  the  dowress  could  not  ascertain  who 
was  the  tenant  of  the  freehold,  her  course  was  to  file  a  bill  of 
discovery,  and  thus  find  the  person  against  whom  she  should 
brii]g  her  writ.  Our  act  altered  the  practice,  and  allowed 
her  to  serve  her  declaration,  which  included  the  writ,  upon 
the  tenant  of  the  land,  or  if  the  land  were  vacant,  and  the 
tenant  of  the  freehold  could  not  be  personally  served,  she 
might  then  proceed  as  in  ejectment,  to  recover  upon  a  vacant 
possession.  The  tenant  of  the  freehold,  if  within  the  juris- 
diction of  the  court,  must  be  served,  but  if  not  within  the 
jurisdiction  then  service  of  the  declaration  upon  the  tenant 
of  the  land  will  be  sufficient.    The  demandant  treats  this 
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as  authorising  her  to  make  the  tenant  of  the  land  the  defen- 
dant, or  as  in  the  position  of  terre  tenant.  I  do  not  think 
such  was  the  meaning,  for  if  so,  then  the  plea  of  non-tenure 
in  abatement  would  be  abolished,  and  every  tenant,  though 
having  no  interest  whatever  in  the  freehold,  would  be  subject 
to  the  action,  and  would  be  subject  to  costs,  for  he  never 
could  comply  with  the  demand  to  assign  within  a  month. 

What  the  leo;islature  meant,  I  think,  was  undoubtedly  this — 
that  if  the  dowress  could  not  serve  the  tenant  of  the  free- 
hold with  the  declaration,  then  that  the  declaration  might  be 
served  upon  the  tenant  of  the  land,  but  still  the  declaration 
would  be  against  the  person  who  in  law  would  assign  the 
dower.  The  words  of  the  fourth  section  are  those  which  may 
be  supposed  to  create  the  inconsistency,  but  upon  a  careful  ex- 
amination I  do  not  think  they  do,  and  I  look  upon  that  section 
as  being  still  a  provision  carrying  out  those  of  the  third  section : 
namely,  where  there  may  be  a  vacant  possession.  The  expres- 
sion "  whenever  the  tenant  of  the  land  shall  not  be  personally 
served,"  has  reference  to  what  precedes  ;  that  is,  where  land 
is  occupied  the  dowress  proceeds  against  the  tenant  of  the 
freehold,  but  may,  in  case  the  tenant  of  the  freehold  be 
without  the  jurisdiction,  serve  her  declaration  upon  tenant 
occupier  of  the  land,  and  if  neither  of  these  be  done,  then, 
proceeding  upon  a  vacant  possession,  at  the  trial  she  shall  be 
obliged  to  prove  what  the  fourth  section  declares  shall  be 
proved.  If  she  can  serve  the  tenant  of  the  freehold  she 
must  do  so,  and  if  she  cannot,  but  serves  the  declaration  on 
the  occupier,  then  she  proceeds  as  in  personal  actions.  We 
must  presume,  however,  that  whoever  she  has  named  in  the 
declaration  as  the  person  who  should  assign  the  dower,  he  is 
tenant  of  the  freehold,  for  if  we  do  not  assume  that  to  be 
so,  it  would  follow  that  if  a  square  of  a  city,  for  instance, 
were  all  built  over  and  leased  to  hundreds  of  tenants,  though 
the  whole  belonged  to  one  person  as  tenant  of  the  freehold, 
yet  each  tenant  of  every  sub-division  of  it  would  be  liable 
to  the  action  of  dower. 

The  plea  is  a  good  answer  in  abatement  of  the  action 
against  the  demandant. 

McLean,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 
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Langel  V.  The  Mutual  Insurance  Company  of 
Prescott. 

Insurance — Affidavit  of  loss  and  magistrate's  certificate. 

Held,  that  the  affidavit  of  loss,  and  the  justice's  certificate,  set  out  below, 
were  clearly  not  in  compliance  with  the  conditions  indorsed  on  the  policy, 
•and  that  the  plaintiff  therefore  could  not  recover. 

Held,  also,  that  Mutual  Insurance  Companies  are  not  precluded  from  making 
such  conditions. 

Action  upon  a  policy  of  insurance  dated  9th  November, 
1857,  commencing  the  risk  on  the  6th  of  November,  and 
continuing  to  the  6th  of  November,  1858,  covering  <£75, 
on  a  stock  of  millinery  goods,  furniture,  clothing  and  pro- 
visions, contained  in  a  wooden  building  occupied  by  the 
plaintiff  as  a  milliner's  shop  and  dwelling,  and  owned  by 
Robert  Augur  ;  and  also  £15  on  certain  other  goods  and 
property  described  in  the  policy  as  ready-made  clothing, 
furnishing  goods  and  furniture,  also  contained  in  the  same 
building.  In  case  of  loss,  the  company  to  be  liable  to  pay 
two-thirds.  The  premises  were  situate  on  Rideau  street  in 
the  city  of  Ottawa,  and  alleged  to  have  been  destroyed  by 
fire  on  the  14th  of  March,  1858. 

Pleas — 1.  Won  est  factum. 

2.  That  the  policy  was  obtained  from  the  defendants  by 
fraud. 

3.  That  the  property  was  not  accidentally  destroyed  by 
fire. 

4.  That  at  the  time  of  the  fire  the  plaintiff  had  not,  as 
stated  in  the  declaration,  property  of  the  actual  cash  value 
of  £225. 

5.  That  the  proof  of  the  loss  was  not  made  or  given  as 
alleged. 

6.  That  the  policy  was  made  upon  certain  conditions 
indorsed  on  the  policy,  and  in  the  7th  condition  it  is  set 
forth,  "  that  members  sustaining  loss  or  damage  by  fire 
shall  forthwith  give  notice  to  the  directors  or  secretary,  and 
shall  within  thirty  days  after  the  same  shall  have  occurred, 
deliver  in  an  account  of  the  particulars  or  amount  of  such 
loss  or  damage,  shewing  also  what  was  the  value  of  the  sub- 
ject assured ;  in  what  general  manner  as  to  trade,  manufac- 
tory, merchandise,  or  otherwise,  the  building  assured,  or 
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containing  the  subject  assured,  and  the  several  parts  thereof, 
were  occupied  at  the  time  of  the  loss,  and  who  were  the 
occupants  of  such  building,  and  when  and  how  the  fire  origi- 
nated, so  far  as  they  know  or  believe."  Nevertheless,  the 
plaintiff  did  not  within  thirty  days  after  the  alleged  loss, 
make  proof,  &c.,  as  required. 

7.  That  the  policy  was  subject  to  other  conditions,  that 
the  parties  sustaining  loss  should  produce  a  certificate  under 
the  hand  and  seal  of  a  magistrate  most  contiguous  to  the 
place  of  fire,  and  not  concerned  in  said  loss,  stating  that 
he  has  examined  the  circumstances  attending  the  fire,  loss, 
or  damage  alleged  :  that  he  is  acquainted  with  the  character 
and  circumstances  of  the  assured  or  claimant ;  and  that  he 
verily  believes  that  he,  she  or  they,  have  by  misfortune,  and 
without  fraud  or  evil  practice,  sustained  loss  or  damage  on  the 
subject  assured  to  the  amount  which  the  magistrate  shall 
certify.  The  defendants  alleged  that  the  plaintiff  did  not 
produce  a  certificate  under  the  hand  and  seal  of  a  magistrate 
most  contiguous  to  the  alleged  place  of  fire,  as  requested, 
and  in  accordance  with  the  terms  of  the  seventh  condition. 

Issue  was  taken. 

At  the  trial,  before  Richards^  J.,  at  Ottawa,  the  policy  was 
admitted,  and  a  great  deal  of  evidence  given  to  shew  the 
value  of  the  different  descriptions  of  goods  said  to  be  burned. 
The  plaintiff  had  left  home  for  Montreal  on  the  Wednesday 
previous  to  the  fire,  leaving  at  home  his  wife,  and  her  mother, 
who  had  been  living  with  her  daughter  during  the  winter. 
The  fire  occurred  on  Sunday,  the  14th  of  March,  while  the 
plaintiff 's  wife  and  her  mother  were  at  church,  but  how  they 
could  not  state.  The  mother  swore  that  there  was  but  one 
fire,  that  in  the  cooking  stove  in  the  kitchen,  and  that  her 
daughter  covered  up  the  fire  and  sprinkled  water  on  the  floor 
before  they  went  to  church. 

It  appeared  that  a  notice  signed  by  the  plaintiff,  and  dated 
on  the  ITth  March,  that  the  fire  had  happened,  was  served 
upon  the  agent  of  the  defendants  at  Ottawa.  The  plaintiff, 
also,  on  the  22nd  of  March,  furnished  the  defendants  with 
affidavits  of  himself,  his  wife,  and  another  person,  as  to  the 
particulars  of  the  loss.    On  the  25th  of  March,  the  secretary 
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of  the  company  acknowledged  by  letter  the  receipt  of  these 
documents,  but  called  the  attention  of  the  plaintiff  to  the 
necessity  of  complying  with  the  terms  of  the  seventh  condi- 
tion upon  the  policy,  stating  that  it  was  necessary  to  obtain 
the  certificate  of  a  magistrate  as  therein  directed,  and  that 
he  should  also  produce  his  books  of  account,  and  when  these 
were  complied  with  his  claim  would  be  submitted  to  the 
directors.  The  plaintiff  then  furnished  a  certificate  as 
follows  : 

"  I,  the  undersigned,  one  of  her  Majesty's  Justices  of  the 
Peace  for  the  city  of  Ottawa,  hereby  certify  that  I  have 
examined  the  circumstances  attending  the  alleged  loss  by 
fire  of  J.  M.  Langel,  which  occurred  on  Sunday,  the  14th 
day  of  March,  instant;  that  I  am  acquainted  with  the 
character  and  circumstances  of  the  assured,  and  that  I 
verily  believe  that  he  has  by  misfortune,  and  without  fraud 
or  evil  practices,  sustained  loss  to  the  amount  of  upwards  of 
eight  hundred  dollars.  Signed  and  sealed  this  27th  day  of 
March,  1858.  (Signed)       W.  Glegg-,  J.  P. 

"Witness — G.  H.  Preston." 

[L.S.]" 

The  statement  of  the  particulars  of  the  loss  was  accompa- 
nied by  oath,  as  follows : 

"  We,  the  undersigned,  J.  M.  Langel,  and  Jessie  Langel, 
wife  of  the  above-named  J.  M.  Langel,  hereby  make  oath 
and  say,  that  the  annexed  inventory  of  property  was  in 
our  possession  on  Rideau  street  in  this  city,  at  the  time 
of  the  fire  on  Sunday,  the  14th  instant,  and  that  to  our 
knowledge  and  belief  none  of  the  said  goods,  &c.,  had  been 
taken  from  the  premises,  the  fire  having  occurred  during  the 
absence  of  the  above-mentioned  J.  M.  Langel  in  Montreal, 
and  also  at  the  time  the  said  Jessie  Langel  was  at  Church. 

"M.  J.  Langel. 
J.  Langel. 

"  Sworn  before  me  at  the  City  of 
Ottawa,  the  22nd  March,  1858. 

"W.  Glegg,  J.  P." 

The  objections  taken  by  the  defendants'  counsel  were  as 
follows  :  1st — That  there  was  no  oath  of  the  plaintiff  declar- 
ing the  amount  of  loss,  or  that  the  amount  of  losses 
sustained  was  true  and  just.    2nd. — No  oath  declaring  the 
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value  of  the  subject  matter  insured.  3rd. — No  oath  stating 
how  the  house  was  occupied  at  the  time  of  fire,  nor  by 
whom.  4th. — That  the  certificate  of  the  justice  did  not 
state  the  value  of  the  subject  matters  assured,  or  the  amount 
of  the  loss,  nor  that  the  plaintifi"  had  sustained  the  loss  on  the 
subject  matter  assured ;  but  for  all  that  was  stated  he  might 
have  sustained  such  loss  on  some  other  matters,  say  the  loss  of 
the  building,  if  he  owned  it.  5th. — That  the  affidavit  of  the 
plaintifi*  and  his  wife  did  not  state  the  value  of  the  goods  or 
the  amount  of  loss. 

The  learned  judge  was  strongly  inclined  to  think  that  the 
plaintifi"  must  fail,  but  preferred  taking  the  opinion  of  the 
jury  as  to  the  value,  and  to  let  the  verdict  be  subject  to  the 
opinion  of  the  court.  The  jury  assessed  the  amount  at 
£141,  and  the  verdict  was  taken  subject  to  the  opinion  of 
the  court. 

C.  S.  Patterson,  for  the  plaintifi". 

Richards,  Q.  C,  for  the  defendants,  cited  Lambkin  v. 
Western  Assurance  Co.,  13  U.  C.  R.  237  ;  Jacobs  v.  The 
Equitable  Insurance  Co.,  17  U.  C.  R.  35  ;  Mason  v.  Harvey, 
8  Ex.  819;  Worsley  v.  Wood,  6  T.  R.  710  ;  Cinqumars  v. 
The  Equitable  Insurance  Co.,  15  U.  C.  R.  143,  246. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  the  opinion  which  was  formed  by  the  learned 
judge  upon  the  trial,  according  to  his  note  of  the  case,  that 
the  plaintifi"  is  disabled  from  recovering  for  want  of  complying 
with  the  seventh  condition  of  the  policy.  Neither  the  affidavit 
of  loss  made  by  the  plaintifi",  nor  the  justice's  certificate 
were  such  as  the  law  required.  They  w^ere  defective  in  very 
essential  points. 

The  magistrate's  certificate  did  not  state,  as  it  is  requisite 
it  should,  that  the  amount  of  loss  mentioned  in  it  had  been 
•sustained  on  the  subject  or  property  insured.  There  may 
have  been  no  design  to  evade  the  necessary  statement,  but 
it  is  quite  clear  that  the  certificate  in  the  form  in  which  it 
stands  is  altogether  unsatisfactory,  and  falls  short  of  what 
the  condition  requires,  for  it  might  be  all  true  the  niagis- 
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trate  states,  and  yet  the  plaintiff  may  not  have  lost  a 
shilling's  worth  of  the  goods  covered  hy  the  insurance.  The 
affidavits  and  statements  of  the  loss  are  also  framed  without 
any  regard  to  what  the  conditions  of  the  policy  required. 
It  is  contended  on  the  part  of  the  plaintiff  that  the  defen- 
dants cannot  raise  objections  to  them,  because  they  were 
received  and  retained,  and  such  objections  were  not  pointed 
out.  However  that  may  be  in  regard  to  the  statement  and 
proof  of  the  loss,  the  justice's  certificate,  such  as  it  is,  was 
not  received  when  the  secretary  wrote  to  the  plaintiff  respec- 
ting the  other  documents.  This  is  an  action  against  a 
Mutual  Insurance  Company,  established  under  our  statute  6 
W.  IV.,  ch.  18.  We  have  examined  that  act  and  the  acts 
amending  it,  and  we  find  nothing  in  them  which  it  appears 
to  us  should  prevent  the  companies  formed  under  it  from 
•  making  such  reasonable  conditions  as  they  may  think 
necessary  in  order  to  guard  against  frauds. 

In  our  opinion  a  nonsuit  should  be  entered,  or  a  verdict 
for  the  defendants,  according  to  the  terms  in  which  the 
points  were  reserved. 


Elwood  v.  Cameron. 

Practice — Several  issues — New  trial. 

Where  defendant  lias  a  verdict  against  Mm  on  some  issues,  and  in  his  favour 
on  others,  the  court  will  not  on  his  application  grant  a  new  trial  on  the 
former  only. 

Action  on  the  common  counts  for  work  and  labour  and 
materials  found.  There  were  two  special  counts  also,  on 
both  of  which  the  jury  found  for  the  defendant,  and  their 
verdict  in  that  respect  was  not  complained  of. 

To  the  common  counts  the  defendant  pleaded  not  indebted, 
set-off,  and  payment.  On  these  counts  the  jury  found  for 
the  plaintiff,  £100.  The  trial  took  place  at  Toronto  before 
Hag  arty  ^  J. 

Anderson  moved  for  a  new  trial  on  the  law  and  evidence, 
as  regards  the  causes  of  action  stated  in  the  first  count. 
Mclntyre  shewed  cause,  and  objected  that  the  defendant 
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could  not  have  a  new  trial  in  respect  of  some  of  the  issues, 
but  could  only  have  a  new  trial  generally. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that,  although  there  are  instances  of  a  new  trial 
being  granted  upon  one  or  more  issues,  allowing  the  verdict 
which  has  been  given  on  other  issues  to  stand,  yet  that  the 
court  takes  that  course  only  in  cases  where  they  are  in  a 
situation  to  impose  conditions  on  the  party  applying  for  the 
new  trial ;  as  when  there  has  been  conflicting  evidence,  and 
it  is  within  the  discretion  of  the  court  to  grant  or  refuse  a 
new  trial,  on  his  consenting  to  let  the  verdict  stand,  which 
has  been  rendered  in  favour  of  the  opposite  party  upon  other 
issues.  But  here  the  defendant,  who  is  moving  for  a  new  trial 
upon  the  first  count,  has  a  verdict  in  his  favour  upon  other 
counts,  and  we  do  not  see  our  way  clear  in  granting  him 
a  new  trial  upon  that  part  of  the  record  only  on  which  he 
has  failed,  (a). 

The  question  with  us  has  been,  whether,  upon  the  evidence, 
there  was  sufficient  ground  for  granting  a  new  trial  on 
account  of  the  verdict  given  by  the  jury  on  the  first  count. 
The  evidence  is  certainly  inconclusive  and  contradictory, 
and  we  have  come  to  the  conclusion  that  the  defendant  may 
have  a  new  trial  on  payment  of  costs,  but  it  will  not  be  con- 
fined to  particular  issues,  and  the  defendant  may  determine 
rather  to  let  the  case  rest  as  it  is. 

McViCAR  V.  Royce. 

Principal  and  surety — Money  paid. 
H.  had  leased  to  defendant  certain  premises,  the  plaintiff  becoming  his  surety 
for  the  rent.  Defendant  being  in  arrear  the  three  met,  and  it  was  agreed 
that  the  lease  should  be  given  up,  that  the  plaintiff  should  secure  H.  by 
mortgage  for  the  amount  due,  and  that  H.  should  release  defendant. 
The  mortgage  was  executed,  and  H,  gave  a  receipt  to  the  plaintiff  for  the 
sum  secured.  Before  the  mortgage  fell  due  or  had  been  satisfied,  the 
plaintiff  sued  defendant  as  for  money  paid,  and  the  jury  found  that  the 
mortgage  was  received  in  satisfaction  of  defendant's  debt  with  his  assent. 
Held,  that  the  action  would  lie. 


Action  for  money  paid  for  defendant's  use.  P^ea—- never 
indebted. 
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At  the  trial,  before  Richards,  J.,  at  Perth,  the  following 
facts  appeared.  On  the  lOfh  of  November,  1855,  one  Hub- 
bell  executed  a  lease  of  a  grist  mill  and  premises,  situate  in 
the  township  of  Fitzroy,  to  the  defendant,  for  three  years 
from  the  13th  of  November,  1855,  at  the  rent  of  £125  a 
year,  payable  half-yearly.  This  lease  was  given  in  con- 
sideration of  the  covenants  contained  in  it,  and  besides  the 
covenant  of  the  defendant  the  plaintiff  joined  in  the  lease  as 
a  surety  for  defendant,  and  covenanted  with  Hubbell  that 
the  defendant  should  pay  the  rent.  The  defendant  got  in 
arrear  with  the  rent,  and  on  the  19th  of  June,  1858,  there 
was  a  year's  rent  due.  The  defendant,  it  appeared,  wished 
to  give  up  the  mill  and  premises,  but  Hubbell  would  not 
agree  to  it  unless  the  defendant  would  pay,  besides  the  year's 
rent  then  due,  three  months'  rent  in  addition.  The  plaintiff, 
defendant,  and  Hubbell,  met  together  on  the  19th  of  June, 
1858,  and  came  to  a  settlement ;  Hubbell  agreed  to  receive 
back  the  mill  and  premises,  and  defendant  agreed  that  he 
would  pay  the  three  months'  rent.  The  defendant  not 
being  able  to  pay  the  amount,  and  Hubbell  having  ob- 
tained judgment  against  both  plaintiff  and  defendant  upon 
the  covenant  for  payment  of  the  rent,  it  was  agreed  between 
the  plaintiff  and  Hubbell,  that  the  plaintiff  should  secure 
Hubbell  for  the  amount  of  rent  due  and  the  three  months' 
rent  by  mortgage,  to  become  due  on  the  13th  of  November, 
1858.  The  plaintiff  gave  Hubbell  the  mortgage,  and  Hub- 
bell discharged  the  defendant  entirely,  not  by  deed,  but  by 
the  parol  agreement  and  arrangement  put  in  writing  as 
follows : 

"  Mr.  Charles  Boyce, 

To  James  Hubbell,  Dr. 
19  June,  1858.— Rent  and  interest  and  amount  settled 
upon  with  him,  and  giving  up  possession  of  leased  property 
£158  18s. 

Received  the  above  sum  of  One  Hundred  and  Fifty-Eight 
Pounds  and  Eighteen  Shillings  from  Mr.  William  McYicar 
his  security. 

Hubbell's  Falls,  June  19,  1858. 

(Signed,)         James  Hubbell." 

Hubbell  surrendered  the  lease  to  the  plaintiff,  and  the 
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defendant  delivered  up  the  possession  of  the  premises  to 
Hubbell,  and  was  aware  of  and  assented  to  the  plaintiff 
securing  Hubbell  by  his  giving  him  the  mortgage. 

This  suit  was  commenced  by  the  plaintiff  on  the  22nd  of 
June,  1858. 

At  the  trial  the  defendant  contended,  that  as  the  plaintiff 
had  not  yet  paid  the  amount,  and  in  fact  the  mortgage  was 
not  then  due,  this  action  could  not  be  maintained. 

The  learned  judge  left  it  to  the  jury  to  say  whether,  as  a 
matter  of  fact,  the  mortgage  was  received  by  Hubbell  in 
satisfaction  of  his  demand  against  the  defendant,  and  whether 
defendant  was  an  assenting  party  to  such  arrangement  and 
gave  up  the  leased  premises  on  those  terms.  The  jury  found 
for  the  plaintiff,  and  the  learned  judge  reserved  leave  to  the 
defendant  to  move  the  court  to  enter  a  nonsuit  if  those  facts 
would  not  entitle  the  plaintiff  to  recover. 

Phillpotts  obtained  a  rule  nisi  according  to  the  leave 
reserved. 

Richards^  Q.C.,  shewed  cause,  and  cited  Cannan  v.  Wood, 
2  M.  &  W.  465 ;  Hooper  v.  Stephens,  4  A.  &  E.  71 ;  Hart 
v.  Nash,  2  Cr.  M.  &  R.  337 ;  Barclay  v.  Gooch,  2Esp.  571 ; 
Rodgers  v.  Maw,  15  M.  &  W.  444 ;  Howard  v.  Danbury,  2 
C.  B.  803. 

Prince  supported  the  rule,  citing  Maxwell  v.  Jameson, 
2  B.  &  Al.  51;  Taylor  v.  Higgins,  3  East  169;  Lees  v. 
Westley,  11  U.  C.  B.  322. 

Robinson,  C.  J. — Here  the  defendant  was  a  party  to  the 
arrangement  between  his  landlord,  Hubbell,  and  the  plaintiff, 
by  which  he  was  discharged  and  a  receipt  given  to  him  in 
full,  and  it  was  positively  proved  that  Mr.  Hubbell  received 
the  plaintiff 's  mortgage  for  the  debt  in  satisfaction  of  the 
indebtedness. 

I  think,  under  such  circumstances,  the  plaintiff  having 
assumed  the  debt,  and  settled  it  so  far  as  the  defendant  is 
concerned,  can  look  to  him  for  payment,  and  could  do  so 
even  if  Mr.  Hubbell  should  forgive  him  the  debt. 

The  case  of  Rodgers  v.  Maw  (15  M.  &  W.  444),  shews  the 
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plaintiff  entitled  to  recover  in  this  case,  for  Royce  was  dis- 
charged from  the  deht  by  Hubbell.  The  mortgage  of  the 
plaintiff  was  truly  taken  by  Hubbell  in  discharge  of  Ids  debt, 
and  that  entitles  the  plaintiff  to  recover  in  this  form  of  action ; 
and  I  do  not  think  that  the  circumstance  of  the  plaintiff's 
mortgage  not  being  yet  due  when  this  action  was  brought 
makes  any  difference,  for  that  was  mere  matter  of  arrange- 
ment between  him  and  Hubbell.  It  was  the  making  this 
conveyance  of  his  land  to  Hubbell  that  by  consent  of  all  the 
three  satisfied  the  defendant's  debt.  They  were  all  parties 
to  the  arrangement,  which  distinguishes  this  from  any  of 
those  cases  where  the  original  debtor  has  not  been  discharged 
by  agreement  upon  the  other  assuming  the  debt.  In  the  case 
of  Taylor  v.  Higgins  (3  East  169),  there  had  been  no  trans- 
fer of  the  debt.  The  original  debtor  had  not  been  discharged, 
.as  in  this  case  he  was,  and  the  same  difference  existed  be- 
tween Maxwell  v.  Jameson  (2  B.  &  Al.  51),  and  the  present 
case. 

Burns,  J. — The  defendant  relies  upon  the  cases  of  Taylor 
V.  Higgins  (3  East  169),  Maxwell  v.  Jameson  (2  B.  &  Al.  51), 
Power  V.  Butcher  (10  B.  &  G.  329),  and  in  our  court,  Lees 
V.  Westley  (11  U.  C.  R.  322),  to  prove  that  the  plaintiff  can 
not  maintain  this  action  until  he  shall  have  paid  the  mort- 
gage security  given  by  him  on  account  of  the  debt  due  by 
the  defendant  to  Hubbell. 

This  case  has  the  distinguishing  feature  in  it  wanting  in 
all  those  mentioned,  namely,  that  the  defendant  is  a  party 
to  the  whole  arrangement,  and  the  jury  have  pronounced 
that  Hubbell,  as  he  stated  himself,  had  taken  the  security 
from  the  plaintiff  in  satisfaction  for  discharging  the  defendant 
from  further  liability  to  him.  In  Israel  v.  Douglas  (1  H. 
Bl.  241),  Lord  Loughborough  said,  "  where  a  party  has  not 
the  substantial  justice  of  the  case  on  his  side,  the  court  will 
not  favour  any  action  he  may  bring,  but  where  justice  is 
clearly  with  him  they  will,  if  possible,  allow  him  to  maintain 
the  action  he  has  brought."  It  has  been  held  that  the  de- 
livery of  goods  amounts,  if  accepted  as  cash,  to  payment, 
and  may  be  treated  as  such. — Cannan  v.  Wood  (2  M.  &  W. 
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465),  Hooper  v.  Stephens  (4  A.  &  E.  71.)  Here  Hubbell 
agreed  to  receive  and  did  receive,  as  far  as  the  defendant 
was  concerned,  a  mortgage  from  the  plaintiff  in  payment  of 
defendant's  debt,  and  the  defendant  is  discharged  of  the 
debt  he  owed  Hubbell,  and  now  owes  the  debt  to  the  plaintiff. 
There  is  nothing  in  the  argument  that  the  plaintiff  may 
collect  the  amount  from  the  defendant,  perhaps,  and  yet 
never  pay  Hubbell.  Though  that  possibly  may  be  so,  yet 
Hubbell  never  can  resort  to  the  defendant  for  it,  and  to  this 
defendant  it  can  make  no  difference  whether,  as  between  the 
plaintiff  and  Hubbell,  the  amount  should  be  lost  to  Hubbell. 
McLean,  J.,  concurred. 

Rule  discharged. 


RowE  V.  Cotton. 

Deed  of  dissolution — Construction  of— Commutation  of  interest. 

In  a  deed  of  dissolution  of  partnership  between  plaintiff  and  defendant,  it 
was  recited  that  the  plaintiff  had  agreed  to  give  up  all  his  interest  in  the 
assets,  on  the  defendant  satisfying  all  claims,  and  paying  to  him  £3080, 
in  liquidation  of  which  amount  the  plaintiff  agreed  to  take  certain  stock 
at  a  valuation,  so  far  as  it  would  go ;  the  balance,  after  deducting  the 
value  of  the  said  stock,  to  be  paid  to  the  plaintiff  in  equal  amounts,  at  3, 
6,  9  and  12  months,  with  interest  from  the  valuation  of  the  said  stock;  and 
defendant  covenanted  to  pay  the  plaintiff  at  the  expiration,  of  3,  6,  9,  and 
12  months  after  the  valuation,  the  balance  of  said  £3080,  together  with 
interest.    The  valuation  was  delayed  for  some  time. 

Held,  that  interest  could  be  claimed  only  from  such  valuation,  not  from  the 
date  of  the  deed  of  dissolution. 

Action  on  a  covenant  to  pay  money,  contained  in  a  deed 
of  dissolution  of  a  partnership  which  had  before  existed 
between  plaintiff  and  defendant. 

The  deed  was  dated  the  30th  of  May,  1854.  It  recited 
that  they  had  mutually  agreed  to  dissolve  partnership,  "  and 
that  the  said  Rowe  hath  agreed  to  surrender  all  his  interest 
in  and  claims  to  the  assets,  upon  the  said  Cotton  agreeing 
to  assume  and  satisfy  all  claims  of  every  description  on  the 
firm  of  Cotton  &  Rowe,  and  John  Martin  &  Company,  and 
also  upon  the  said  Cotton  paying  to  the  said  Rowe  the  sum 
of  £3080,  in  liquidation  of  which  amount  the  said  Rowe 
agreed  to  take,  so  far  as  it  would  go,  at  a  valuation,  the 
stock  held  in  the  Whitby  Harbour  Company,  and  referred 
to  in  the  agreement  made  between  the  said  parties,  dated  the 
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5th  of  April,  1854.  The  balance,  after  deducting  the  value 
of  the  said  stock,  to  be  paid  to  the  said  James  Rowe  in  equal 
amounts,  at  three,  six,  nine,  and  twelve  months,  with  interest 
from  the  date  of  the  award  of  the  valuation  of  the  stock  above 
named,  which  said  stock  is  to  be  at  once  assigned  by  the 
said  Cotton  to  the  said  Eowe."  And  the  parties  to  the  deed 
declared  their  partnership  to  be  dissolved.  Rowe  assigned 
to  Cotton  all  his  interest  in  the  partnership  stock  and  effects ; 
and  Cotton  covenanted  to  indemnify  Rowe  against  the  actions 
and  claims  of  creditors  of  the  late  firm.  "  And  also,  that 
he,  the  said  James  Cotton,  his  executors,  administrators,  and 
assigns,  shall  and  will  pay,  or  cause  to  be  paid  to  the  said 
James  Rowe,  his  executors,  &c.,  at  the  expiration  of 
three,  six,  nine,  and  twelve  months  after  the  making  of  the 
award  or  umpirage,  respecting  the  valuation  of  the  said  stock, 
the  balance,  if  any,  that  may  be  found  due  of  the  said  sum 
of  .£3080,  together  with  interest." 

At  the  trial,  at  Toronto,  before  Robinson,  C.  J.,  the  plain- 
tiff claimed  to  have  the  interest  estimated  from  the  date  of 
the  dissolution.  The  defendant  contended  that  it  could  only 
be  claimed  from  the  time  of  making  the  award  by  which  the 
stock  was  to  be  valued.  By  consent  a  verdict  was  taken  for 
.£545  Os.  lOd.,  being  the  balance  yet  unpaid  of  the  £3080, 
with  interest  reckoned  from  the  date  of  the  award;  and 
leave  was  reserved  to  the  court  to  add  £110  8s.  9d.  on 
account  of  interest,  if  they  should  be  of  opinion  that  the 
interest  should  be  carried  back  to  the  date  of  the  deed  dis- 
solving the  partnership. 

C.  S.  Patterson  obtained  a  rule  nisi  accordingly,  to  which 
Bead,  Q.  C.  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  to  consider  that  by  the  terms  of  the  dissolution 
of  partnership  Rowe  was  to  give  up  all  his  interest  in  the 
partnership  effects,  and  assets  of  every  description,  and  Cotton 
was  to  pay  all  the  debts,  and  to  pay  to  Rowe  £3080.  We 
must  suppose,  consequently,  that  in  the  estimation  of  both 
parties,  what  Rowe  was  surrendering  entitled  him  to  receive 
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^3080  by  way  of  compensation  ;  and  as  that  sum,  for  all 
that  appears  in  the  writings,  was  to  be  paid  to  him  imme- 
diately, if  interest  was  to  be  paid  at  all  it  would,  according 
to  the  natural  course  of  such  transactions,  have  begun  to 
accrue  immediately,  and  so  we  have  no  doubt  it  would 
have  been  made  to  do  here,  if  it  were  not  that  Rowe 
had  consented  to  take  the  Whitby  Harbour  Stock  on 
account  of  the  £3080,  and  to  take  it  at  a  valuation  to 
be  made  by  a  referee.  We  dare  say  it  was  contemplated 
by  the  parties  that  this  valuation  would  be  made  in  a  day 
or  two,  and  why  it  was  delayed  for  so  long  a  period  is 
not  explained.  If  it  had  been  done  at  once,  then  this  dis- 
pute would  never  have  arisen,  but  as  it  is,  the  dijfference 
between  making  the  interest  commence  at  the  time  of  the 
deed  of  dissolution,  or  at  the  time  the  stock  was  valued,  is  a 
considerable  sum. 

The  common  sense  of  the  thing  surely  is  in  favour  of  what 
the  plaintiff  contends  for.  If  there  had  been  no  writing, 
and  nothing  expressly  said  about  interest,  it  must  have 
seemed  right  to  hold  that  the  <£3080  being  a  debt  due  by 
Cotton  when  the  terms  of  the  dissolution  were  settled,  and 
the  delay  being  merely  for  his  interest  and  convenience,  in 
order  that  it  might  be  ascertained  what  credit  he  should 
have  on  account  of  the  stock,  we  think  any  man  of  business 
would  agree  that  there  could  be  no  just  reason  why  the 
balance  still  to  be  paid  by  him  should  not  draw  interest  from 
the  time  that  it  became  a  debt  due  to  Rowe.  But  the  parties 
could  make  just  such  an  agreement  as  they  liked  about  it, 
and  they  did  come  to  an  understanding  which  they  expressed 
in  writing,  and  which  was  intended  to  settle  from  what  time 
interest  should  be  payable  by  Cotton. 

We  confess  we  have  thought  that,  although  the  recital  in 
the  deed  of  the  30th  of  May,  1854,  does  appear  to  support 
strongly  what  the  defendant  contends  for,  yet  the  operative 
words  of  the  agreement,  as  regards  the  payment  of  interest, 
admitted  without  difficulty  of  a  different  construction  ;  and  if 
they  ought,  taken  by  themselves,  to  receive  such  a  construc- 
tion as  would  better  accord  with  what  we  may  suppose  the 
parties  probably  intended;  then  that  they  ought  to  prevail 
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against  the  language  of  the  recital.  We  should  none  of  us 
have  any  difficulty,  we  think;  in  so  holding  ;  but  it  appears  to 
us  the  language  of  the  covenant  does  not,  in  this  respect,  so 
clearly  demand  a  different  construction  from  that  used  in  the 
recital  as  to  make  it  right  for  us  to  hold  that  the  interest 
is  to  run  from  the  date  of  the  deed  of  dissolution.  It  may 
easily  bear  the  same  construction  as  the  recital,  and  therefore 
we  have  come  to  the  conclusion  that  we  must  rather  look 
upon  the  recital  as  explaining  more  clearly  what  the  parties 
meant. 

Our  judgment  is  in  favour  of  the  defendant,  and  the  rule 
is  therefore  discharged. 

Rule  discharged. 


Bird  et  al.  v.  B.  Folger,  E.  Folger  and  Peck. 

Affidavits  sworn  before  British  consul — Absconding  debtor — Attachment— Con- 
fession of  judgment — Priority — Fraud. 

Qucere,  whetlier  affidavits  sworn  before  a  British,  consul  in  the  United  States 

can  be  read  in  answer  to  a  rule  in  this  court. 
Where  an  absconding  debtors  goods  have  been  attached,  a  creditor 

obtaining  a  confession  of  judgment  from  him,  without  service  of  process, 

and  execution  upon  it  before  the  attaching  creditors,  does  not  obtain 

priority. 

Held,  that  in  the  af&davits  no  case  was  made  out  for  setting  aside  the 
judgment  so  obtained  on  the  ground  of  fraud  or  collusion. 

Brooke  obtained  a  rule  upon  the  plaintiffs  to  shew  cause 
why  the  judgment  signed  upon  the  cognovit  in  this  case,  the 
fi.fa.^  and  all  proceedings  under  it,  should  not  be  set  aside, 
and  why,  if  the  sheriff  had  made  any  money  thereon,  he 
should  not  pay  the  same  to  one  George  Raymond,  or  into 
this  court,  to  abide  their  order,  upon  the  .grounds  of  fraudu- 
lent collusion  between  the  plaintiffs  and  the  defendants  in 
obtaining  the  judgment,  in  order  to  prevent  the  said  George 
Raymond  obtaining  satisfaction  of  his  judgment  against  the 
defendant  Peck,  in  an  action  of  Raymond  against  him,  and 
to  defraud  Raymond  of  his  claim  against  the  other  defen- 
dants. 

And  upon  the  grounds  that  the  plaintiffs  in  this  case  had, 
about  the  26th  of  August,  1857,  executed  (as  creditors)  an 
assignment  made  by  these  defendants  for  the  benefit  of  their 
creditors,  and  whereby  they  covenanted  with  the  defendants 
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not  to  bring  any  action  against  these  defendants  in  respect 
of  the  same  cause  of  action  for  which  judgment  is  entered  in 
this  case ;  or  why  such  further  or  other  order  should  not  be 
made  as  to  this  court  may  seem  right. 

The  rule  was  moved  on  behalf  of  Raymond.  The  three 
defendants  were  in  business  together  as  lumber  merchants, 
Peck  residing  at  Vienna,  in  this  province,  and  the  two  Folgers, 
father  and  son,  living  at  Buffalo.  The  firm  at  Vienna  was 
Peck  &  Co.,  and  at  Buffalo,  Folger,  Son,  and  Peck. 

Peck  &  Co.,  drew  a  bill  on  Folger,  Son,  &  Peck,  in  favour 
of  George  Raymond,  which  was  accepted,  and  on  that 
and  other  demands  the  defendant  owed  Raymond  about  <£70. 

Afterwards,  on  the  26th  of  August,  1857,  Peck  &  Co. 
made  an  assignment  of  all  their  estate  and  effects  to  Sted- 
man  and  Nichol,  whereby  certain  persons,  including  all  these 
plaintiffs  except  Stanley,  were  to  be  paid  in  full  The  plain- 
tiffs all  execujted  the  assignment,  except  Stanley,  and  by  it 
released  the  defendant  from  all  debts,  &c. 

All  the  plaintiffs  resided  in  the  United  States  of  America. 
The  defendants  had  many  creditors  residing  in  Canada, 
none  of  whom  were  made  preferential  creditors. 

Peck  absconded,  and  Raymond  soon  after  the  assignment 
sued  out  an  attachment  from  the  County  Court  of  Elgin, 
against  him  as  an  absconding  debtor,  and  obtained  a  verdict 
against  him  for  £63,  and  he  afterwards  commenced  an  action 
against  the  Folgers  on  the  bill  of  exchange. 

On  the  10th  of  February,  1858,  a  cognovit  was  given  in 
this  Case  by  all  the  defendants  for  £2851,  19s.  4d.,  and 
judgment  was  thereupon  entered  without  delay,  and  execu- 
tion issued,  and  on  the  6th  of  October,  1858,  the  defendants' 
goods  were  advertised  to  be  sold  under  it.  Nichol  and 
Stedman,  it  was  sworn,  had  acted  under  the  assignment,  and 
had  received  moneys  under  it,  but  that  was  contradicted  by 
affidavits  filed  on  the  other  side. 

Raymond's  attorney  swore  that  he  believed  the  judgment 
was  fraudulent  and  collusive,  for  the  purpose  of  defeating  the 
claims  of  Raymond,  and  the  other  creditors,  and  that  the 
property  in  Canada  seized  by  the  sheriff  would  not  more 
than  satisfy  that  judgment. 
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The  plaintiffs,  it  was  admitted,  had  no  joint  cause  of  action 
against  the  defendants,  but  by  an  arrangement  among  them- 
selves consolidated  demands  which  they  severally  had  against 
them,  and  took  a  confession  for  the  aggregate  amount  in 
their  joint  names. 

On  the  plaintiffs'  part,  affidavits  were  filed  stating  the 
amount  of  the  debts  due  by  the  defendants  to  the  plaintiffs 
severally :  that  the  defendants  having  employed  Mr.  Miller, 
an  attorney  at  St.  Catherines,  to  collect  the  debts,  he 
recommended  the  demands  to  be  consolidated,  in  order  to 
save  the  expense  of  seven  confessions  of  judgment;  that 
this  was  accordingly  done,  with  the  understanding  that  if  the 
whole  sum  confessed  could  not  be  recovered,  the  amount 
recovered  should  be  divided  among  the  plaintiffs  in  propor- 
tion to  their  respective  debts.  Affidavits  were  filed  of  three 
"  of  the  plaintiffs  confirming  this  statement  contained  in  the 
affidavit  of  Benjamin  Folger,  one  of  the  defendants,  and 
swearing  to  the  justice  of  their  respective  demands,  and  to 
the  amount  of  each. 

Folger  further  swore  that  the  defendants  did  make  an 
assignment  in  August,  1857,  as  sworn  on  the  part  of  the 
plaintiffs,  but  that  it  was  objected  to  as  insufficient,  and  both 
the  assignees  declined  to  act  under  it ;  that  these  plaintiffs 
all  executed  that  deed  except  Stanley  :  that  several  of  the 
creditors  in  Canada,  who  would  not  execute  the  assignment, 
sued  out  attachments  against  the  defendants  as  absconding 
debtors  :  that  the  sheriff  had  seized  the  effects  of  the  defen- 
dants in  the  county  of  Elgin,  under  attachments  or '  other 
process  against  him,  and  the  other  defendants,  or  some  of 
them :  that  these  plaintiffs  hearing  of  this  state  of  things, 
applied  to  the  defendants  for  a  confession  of  judgment,  fear- 
ing they  would  lose  their  debts,  and  that  such  confession  was 
therefore  given  on  the  10th  of  February  last,  (1858) :  that 
the  whole  amount  claimed  by  the  plaintiffs  was  justly  due 
to  the  plaintiffs  collectively  :  that  there  was  no  fraudu- 
lent collusion  or  intent  in  giving  the  confession,  but  that  it 
was  done  in  good  faith,  to  pay  debts  honestly  due. 

These  affidavits  were  all  sworn  before  the  British  consul 
in  Buffalo,  who  signed  a  proper  jurat,  and  affixed  his  official 
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seal.  The  defendants'  counsel  objected  to  their  being 
received. 

Richards  J  Q.  C,  shewed  cause.  Burns  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

First,  can  we  properly  receive  affidavits  for  the  purpose  of 
resisting  this  motion,  which  were  sworn  in  Buffalo,  before  the 
British  consul  there  ?  We  have  no  statutes  here  making 
affidavits  so  sworn  admissible,  as  they  have  in  England,  and 
it  is  to  be  regretted  that  we  have  not.  In  the  absence  of 
any  statute  the  authority  is  not  clearly  in  favour  of  admitting 
them,  (a) 

Then  looking  at  the  case  which  Mr.  Raymond  has  placed 
before  us,  it  would  not  at  any  rate  warrant  us,  we  think,  in 
interfering  summarily,  except  in  a  case  coming  under  the 
55th  section  of  the  Common  Law  Procedure  Act,  1856, 
which  this  does  not. 

The  question  of  fraud  or  no  fraud  should  be  tried,  when  it 
can  be,  by  a  jury.  We  cannot  summarily  determine  that  the 
defendants  did  not  owe  the  debt  for  which  the  judgment  is 
recovered,  unless  in  a  case  coming  under  the  55th  clause  of 
the  Common  Law  Procedure  Act,  1856.  And  as  to  the 
release  contained  in  the  assignment,  we  could  not  dispose  of 
the  rights  of  parties  in  a  summary  manner  on  such  a  ground. 
It  is  very  capable  of  explanation.  It  was,  as  we  must  sup- 
pose, given  in  connexion  with  the  assignment,  and  if  that 
fell  through  by  reason  of  the  assignees  not  accepting  the 
trust,  the  creditors  who  had  released  should  not  be  bound  by 
their  release. 

The  judgment  was  confessed  in  favour  of  the  plaintiffs 
after  the  other  creditors  in  Canada  had  sued  out  attachments. 
The  question  is  not  raised  by  this  application  whether,  under 
the  circumstances  stated,  the  effects  seized  in  this  province 
under  the  attachments  should  be  divided  among  all  the 
attaching  creditors,  or  whether  the  plaintiffs  have  gained 
priority.  If  it  were,  it  might  be  material  to  have  some 
facts  more  precisely  stated.    At  present  we  take  it,  when 


{a)  See  Tetley  et  al.  v.  Kuowlson,  et  al.,  2  P.  R,,  275. 
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goods  have  been  taken  into  the  custody  of  the  law  under 
attachments,  and  the  attaching  creditors  have  with  due 
diligence  proceeded  to  judgment  and  execution,  the  proceeds 
of  the  debtor's  goods  must,  under  the  57th  clause  of  the 
Common  Law  Procedure  Act,  1856,  be  divided  rateably 
among  the  attaching  creditors,  unless  there  is  a  creditor  who^ 
hy  having  served  Ms  process  personally  on  the  debtor  before 
any  attachment  was  sued  out,  and  having  also  obtained 
execution  first,  shall  under  the  55th  clause  be  entitled  to 
priority  over  all  the  attachments. 

We  do  not  think  that  Mr.  Raymond,  the  attaching  creditor, 
has  made  out  any  ground  for  our  setting  aside  the  execution 
or  judgment  which  the  plaintiffs  have  obtained ;  but  we  con- 
sider that  the  plaintiffs  have  not  obtained  priority  by  reason 
of  taking  their  cognovit  from  the  absconding  debtor  in  a 
foreign  country,  and  obtaining  judgment  thereon  and  execu- 
tion before  any  attaching  creditor,  because  not  having  com- 
menced their  action  by  process  served  on  the  debtor,  they  do 
not  come  under  the  55th  clause  of  the  act,  and  the  57th  clause 
is  consequently  left  to  its  operation,  without  any  thing  to  in- 
terfere with  a  distribution  among  the  attaching  creditors,  (a) 
Rule  discharged,  but  not  with  costs. 


The  Municipal  Corporation  of  Vespra  and  Sunnidale 
V.  Beatty. 

0.  S.  ^  H.  R.  R.  Co.— 12  Vic,  ch.  196,  sec.  B5— Refusal  to  register  transfer 
of  stock — Mandamus. 

Held,  that  under  12  Vic,  ch.  196,  sec.  35,  the  clerk  of  the  Ontario,  Simcoe 
and  Huron  Railway  Co.  could  not  refuse  to  register.a  transfer  of  stockfrom 
one  municipal  corporation  to  another  on  the  ground  that  no  by-law  had 
been  passed  sanctioning  such  transfer. 

Where  any  reason  is  given  for  the  refusal  complained  of  it  should  be 
stated  in  the  application  for  a  mandamus. 

Jaclcson  obtained  a  rule  nisi,  calling  on  Mr.  Beatty,  the 
clerk  and  secretary  of  the  Northern  Railway  of  Canada,  to 
shew  cause  why  a  mandamus  should  not  issue,  commanding 
him  to  receive  and  file  the  duplicate  of  a  deed  of  bargain 
and  sale,  dated  the  20th  of  November,  1857,  purporting  to 
convey  to  these  applicants  600  shares  of  the  stock  of  the  said 


(a)  See  Daniel  v.  Fitzell  et  al.,  ante,  page  369. 
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Northern  Railway,  and  to  make  an  entry  of  such  sale  in 
his  books,  pursuant  to  the  statute  12  Vic,  ch.  196,  sec. 
35 ;  and  why  the  defendant  should  not  pay  the  costs  of 
this  application. 

A  deed  was  produced,  dated  the  20th  of  November,  1857, 
sealed  with  the  corporate  seals  of  the  county  of  Simcoe,  and 
the  corporate  seal  of  the  United  Townships  of  Yespra  and 
Sunnidale,  and  signed  by  the  warden  of  the  county  and 
the  reeve  and  clerk  of  the  united  townships,  by  which 
deed  the  county  of  Simcoe,  in  consideration  of  £1  lis.  3d., 
sold  and  transferred  to  the  municipality  of  the  United  Town- 
ships of  Yespra  and  Sunnidale,  six  hundred  shares  of  the' 
stock  of  the  railway  company,  called  in  the  deed  the  Ontario, 
Simcoe,  and  Huron  Railroad  Union  Company.  And  in  the 
deed  it  was  stated  that  the  vendees  thereby  agreed  to  accept 
the  shares. 

An  affidavit  was  made  (on  the  25th  November,  1858),  by 
M.  B.  Jackson,  Esq.,  that  he  did,  on  the  20th  of  November, 
1858,  on  behalf  of  Yespra  and  Sunnidale,  deliver  to  Beatty, 
secretary  of  the  Northern  railway,  a  true  duplicate  of  the 
deed,  to  be  filed  and  kept,  and  required  him  to  make  an 
entry  thereof  in  his  books  ;  that  he  tendered  Beatty  Is.  3d. 
for  his  fees ;  that  Beatty  admitted  that  he  was  the  proper 
officer  to  file  and  enter  transfers  of  stock,  but  refused  to  file, 
or  keep,  or  enter  the  transfer  so  shewn  to  him,  or  to  accept 
the  fee,  and  refused  to  recognise  or  to  carry  out  in  any  way 
whatever  the  said  transfer.  The  affidavit  did  not  state 
whether  Beatty  did  or  did  not  give  any  reason  for  his 
refusal.  Nothing  further  was  shewn  than  the  deed  and  the 
affidavit  mentioned. 

Cameron,  Q.  C,  shewed  cause,  and  objected  that  it  ought 
to  appear  that  a  by-law  had  been  passed  sanctioning  the 
transfer.    Richards,  Q.  C,  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  would  have  been  more  satisfactory  if  the  affidavits  in 
support  of  this  application  had  stated  what  reason  the  clerk 
assigned  for  not  receiving  and  entering  the  transfer^  or 
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that  he  had  given  no  reason.  It  is  seldom  that  any  person, 
and  especially  a  public  officeY,  simply  refuses  to  do  a  particu- 
lar thing  required  of  him,  without  stating  why  he  refuses ; 
and  when  a  reason  is  given,  it  ought  to  be  stated  by  the 
party  who  applies  to  the  court  in  consequence  of  such 
refusal,  for  if  stated,  it  might  appear  at  once  to  the  court 
that  the  mandamus  ought  not  to  go.  However,  the  defen- 
dant has  had  fair  opportunity  for  stating  his  reason  to  the 
court,  and  in  practice  the  courts  do  not  in  general  insist  on 
the  applicant  setting  forth  the  reasons  which  were  given  to 
him  for  the  refusal. 

On  the  return  of  the  rule,  all  that  has  been  objected  is, 
that  there  is  no  by-law  shewn  to  have  been  passed  by  either 
municipality  authorising  the  transfer  of  the  stock.  But  we 
do  not  think  the  clerk  can  set  up  that  as  a  reason  for  his 
not  complying  with  what  the  85th  section  of  the  act  12 
Vic,  ch.  196,  makes  it  his  duty  to  do.  His  business  is  to 
register  the  transfers  which  are  brought  to  him,  if  properly 
made  out  by  deeds  produced.  He  is  not  to  enquire  whether 
a  by-law  had  been  passed.  The  transfer  would  not,  as  a 
matter  of  course,  be  valid  merely  because  the  secretary 
entered  it.  It  would  depend  upon  circumstances  with  which 
he  has  nothing  to  do,  and  any  body  is  at  liberty  to  dispute 
the  validity  of  the  transfer  notwithstanding  it  may  be 
entered  in  the  company's  books. 

The  business  of  the  officer  is  to  register  transfers  brought 
to  him,  in  compliance  with  the  statute,  leaving  it  to  those 
concerned  to  contest  the  validity  of  the  deed  produced. 

We  make  the  rule  absolute,  but  not  with  costs. 

•  Rule  absolute. 


In  the  MATTElEl  OF  THE  CANADA  TrADE  ASSOCIATION. 

Crown  office — Right  to  search  for  judgments. 

A  person  is  entitled  to  search  at  the  Crown  Office  for  judgments  against 
any  number  of  persons  named,  and  the  clerk  of  the  Crown  should  allow 
him  to  make  such  search,  if  a  long  one,  at  whatever  time  is  most  conve- 
nient with  regpect  to  the  other  business  of  the  ofl5.ce. 

He  is  not  entitled  to  search  the  judgments  entered  during  a  particular 
period,  without  reference  to  any  named  parties. 

Harmon  made  an  application  for  the  direction  of  the 
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court  to  the  clerk  of  the  Crown  and  Pleas  to  allow  a  person 
to  inspect  the  docket  books  and  other  books  of  the  court 
containing  entries  of  judgments  for  the  month  of  December 
last,  or  to  furnish  the  information  for  the  said  month,  upon 
payment  of  the  usual  fees.  It  was  alleged  upon  affidavit 
that  the  clerk  had  declined  to  allow  the  searches  to  be  made, 
or  to  furnish  such  general  information.  The  court  directed 
Mr.  Harrison  to  give  the  clerk  of  the  Crown  notice  for  some 
particular  day  of  his  intended  application,  in  order  that  the 
clerk  of  the  Crown  might  be  heard  by  counsel  if  he  desired  it. 

Such  notice  was  given,  and  the  clerk  of  the  Crown  informed 
the  court  that  he  had  no  objection  to  allow  the  searches  to  be 
made  if  the  court  considered  that  any  person  had  a  right  to 
make  a  demand  for  such  general  information. 

UccleSy  Q.  C,  and  Harrison^  in  support  of  the  application, 
cited  Fleming  v.  Newton,  1  H.  L.  Cas.  363. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

The  avowed  object  of  seeking  this  information  is,  that  if 
it  be  obtained  the  parties  intend  to  publish  it,  as  they  say, 
for  the  mutual  protection  of  the  members  of  the  association. 
At  present  we  have  nothing  to  do  with  any  question  how  far 
parties  may  or  may  not  render  themselves  liable  to  any 
individual  for  making  known  to  the  world  the  extent  of 
liability  which  the  records  in  the  office  may  shew.  No  doubt 
the  judgment  books  in  the  Crown  office  are  to  be  allowed  to 
be  inspected  by  any  one  w^ho  pays  the  proper  fees  for  the 
purpose,  and  the  only  question  is,  whether  a  wholesale  or 
general  search  such  as  contemplated  be  allowable.  We  do 
not  see  upon  what  principle  we  can  deny  a  person  the  right 
to  make  500  searches  continuously,  any  more  than  he  could 
be  denied  five,  or  even  one,  if  he  asked  to  do  so  and  offered 
the  fees.  It  is  not  for  the  clerk  of  the  Crown  to  enquire 
the  purpose  for  which  the  information  is  required;  these 
books  are  public  property,  and  required  for  the  express 
purpose  of  affording  public  and  general  information. 

In  stating  this  it  must  be  understood  that  the  clerk  of 
the  Crown  has  also  a  right,  in  order  to  carry  on  the  public 
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businesss  of  the  offices,  to  have  the  use  of  the  books,  and 
persons  have  also  a  right  to  make  searches  in  those  books, 
and  the  regular  business  of  the  office  must  have  precedence 
over  that  which  appears  to  be  for  the  purpose  of  private 
information  not  connected  with  the  regular  business.  No 
person  would  be  justified  in  claiming  a  right  to  be  continually 
making  searches,  so  that  the  regular  business  of  the  office 
w^ould  be  interrupted  or  suspended.  As  to  the  time  when 
such^  general  information  may  or  can  be  alForded  without 
such  interruption  the  clerk  of  the  Crown  must  judge. 
The  internal  oeconomy  of  his  office,  so  that  the  public 
business  is  efficiently  carried  on^  is  a  matter  for  his  consider- 
ation, and  of  course  the  court  will  give  no  direction  in  the 
matter,  or  interfere  with  him,  unless  an  application  be  made 
by  some  of  the  litigating  parties  or  persons  interested  in 
some  matter  of  which  any  one  has  a  right  to  complain,  and 
of  which  the  court  will  take  cognizance. 

Subject  to  this  duty,  which  we  conceive  is  the  first  duty 
which  the  clerk  of  the  Crown  owes  the  public  in  the  per- 
formance of  the  -business  of  his  office,  we  do  not  see  that  he 
can  properly  refuse  the  duty  of  giving  or  allowing  such 
information  as  the  public  records  offer,  upon  being  paid 
the  proper  fees.  This  should  be  governed  by  another 
principle  also,  which  is  this  :  if  a  person  asks  for  a  general 
search  of  the  books  for  a  particular  month,  without  naming 
any  individual  or  individuals,  we  apprehend  the  clerk  of  the 
Crown  may  properly  refuse  to  have  his  time,  and  that  of  his 
clerks  taken  up  with  giving  that  information.  He  may 
give  the  information  if  he  pleases,  but  we  think  we  should 
not  hold  him  bound  to  do  so.  If  the  search  be  desired  in 
respect  of  A.  B.  or  C.  D.,  or  E.  F.,  or  500  persons,  we 
apprehend  the  clerk  of  the  Crown  could  not  legally  refuse 
to  permit  the  searches  to  be  made. 

We  think  that  we  are  not  called  upon  to  make  any  order 
in  the  matter  as  it  stands  now. 


EEGINA  V.  WELLS. 
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Regina  v.  Wells. 

County  court — Omission  in  recital  of  appeal  bond — Re-execution — Refusal  to 
certify  papers  for  appeal — Mandamus — Demurrer  to  return. 

The  defendants  in  a  suit  in  the  county  court  gave  notice  of  appeal  from  the 
judgment  there,  and  on  the  18th  of  January  an  order  was  made  by  the 
judge  staying  proceedings  for  four  days,  to  allow  them  to  give  bonds  for 
appeal,  and  directing  the  bond  to  be  taken  in  $600.  On  the  19th  the 
bond  was  filed,  the  proper  penalty  being  inserted  in  the  obligation,  but 
before  the  condition  there  was  a  recital  of  the  judge's  order  in  which 
this  same  sum  was  left  blank.  The  judge  observing  this  omission  in  the 
bond  filed  pointed  it  out  to  the  defendant's  attorney,  who  inserted  the  sum, 
but  the  judge  afterwards  required  him  to  get  the  bond  re-acknowledged, 
and  he  procured  it  from  the  clerk  of  the  court  for  that  purpose.  The 
plaintiff's  attorney  called  to  inspect  it,  and  finding  it  gone  gave  notice  of 
taxation;  but  it  was  returned  before  judgment  entered,  and  notice  given 
to  the  plaintiff's  attorney  that  the  judgment  if  entered  would  be  moved 
against.  Judgment  was  nevertheless  entered,  and  a  summons  obtained 
to  set  it  aside  was  discharged,  on  the  ground  that  the  bond  when  first  filed 
was  defective,  and  that  it  had  not  been  refiled  with  an  affidavit  of  execu- 
tion after  being  corrected.  The  judge  afterwards  refused  to  transmit  the 
papers  for  appeal,  and  a  mandamus  7iisi  having  been  obtained,  returned 
the  above  facts.  The  defendant  demurred  to  the  return,  and  moved  to 
quash  it. 

Ileld,  1.  That  in  this  country  there  can  be  no  demurrer  to  a  return,  the 
statute  allowing  it  in  England,  6  &  7  Vic,  ch.  67,  not  being  in  force  here. 

2.  That  the  return  was  insufficient,  and  must  be  quashed,  for  that  the  bond 
was  sufficient  when  first  filed,  the  omission  being  immaterial:  that  the 
sum  might  have  been  inserted  without  re-execution,  and  that  it  was 
therefore  unnecessary  to  file  any  new  affidavit. 

A  suit  was  tried  before  the  county  court  in  the  county  of 
Kent,  wherein  Charles  Stewart  was  plaintiff,  and  Robert 
Wilson,  James  Wilson,  and  James  Gray  were  defendants,  in 
which  a  verdict  was  rendered  for  the  plaintiff.  The  defen- 
dants' counsel  made  certain  legal  objections  at  the  trial  to 
the  plaintiff 's  right  to  recover,  as  appeared  by  the  papers 
filed,  and  leave  was  reserved  to  move  in  term  on  the  points 
raised  at  the  trial.  An  application  was  subsequently  made 
to  the  court  in  term,  and  a  rule  was  obtained  to  shew  cause 
why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and 
either  a  judgment  of  nonsuit  or  judgment  for  defendants 
entered  non  obstante  veredicto  upon  points  reserved  at  the 
trial,  which  were  set  forth  in  the  rule.  That  rule  was  dis- 
charged, and  the  defendants'  counsel  not  acquiescing  in  the 
judgment  gave  notice  of  appeal  to  the  Court  of  Queen's 
Bench,  and  on  the  18th  of  January,  1859,  an  order  was 
made  by  the  judge  directing  that  all  proceedings  in  the 
cause  should  be  stayed  for  four  days,  to  allow  the  defendants 
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to  give  bonds  for  appeal  under  the  statute  from  the  judgment 
delivered  in  the  said  suit  on  the  17th  day  of  January ;  the 
said  bond  to  be  taken  in  the  sum  of  six  hundred  dollars. 

On  the  19th  of  January  a  bond  executed  by  the  defendants 
and  two  sureties  in  the  penalty  of  six  hundred  dollars,  together 
with  an  affidavit  of  justification  by  the  sureties,  was  filed  in 
the  office  of  the  clerk  of  the  county  court,  conditioned  that 
if  in  the  event  of  the  said  appeal  being  given  against  the 
said  defendants  by  the  Court  of  Queen's  Bench,  the  defen- 
dants should  abide  by  such  decision  so  to  be  made  in  the 
said  cause,  and  should  well  and  truly  pay  all  sums  of  money 
and  costs,  as  well  of  the  said  suit  as  of  the  said  appeal,  as 
should  be  taxed  and  awarded  to  the  said  Charles  Stewart, 
then  the  said  obligation  to  be  null  and  void. 

There  was  a  recital  before  the  condition,  setting  forth  that 
upon  notice  of  appeal  Wm.  Benjamin  Wells,  Esq.,  judge  of 
the  county  court,  had  ordered  that  the  defendants  should 
give  a  bond  to  the  plaintiff  with  two  sureties  in  the  sum 
of  ,  conditioned  as  thereinafter  mentioned,  in  pur- 
suance of  the  statute  in  that  behalf  made  and  provided,  and 
when  the  bond  was  filed  the  blank  was  not  filled  up  with  the 
sum  intended  to  be  inserted  in  it.  The  judge,  as  appeared 
by  his  return  to  the  mandamus  nisi,  casually  seeing  the 
bond  in  the  clerk's  office,  and  observing  the  blank  not  filled 
up,  "  intimated  to  the  defendants'  attorney  that  the  omission 
in  the  filling  up  of  the  blank  would  probably  be  objected  to 
when  he  should  take  the  bond  into  consideration,"  and  the 
defendants'  attorney  then,  considering  the  insertion  of  the 
sum  of  six  hundred  dollars  as  not  in  any  way  essential,  or 
affecting  the  validity  of  the  bond,  filled- up  the  blank  with 
that  sum. 

The  bond  was  filed  on  the  19th  of  January,  and  Mr. 
McCrea,  the  defendants'  attorney,  stated  in  his  affidavit 
that  it  was  about  the  24th  of  January  his  attention  was 
called  by  the  judge  to  the  blank  in  the  recital.  He  further 
stated,  that  soon  after  he  had  filled  up  the  blank  he  was  in- 
formed by  Mr.  Ireland,  clerk  of  the  court,  that  the  judge 
required  the  bond  to  be  re-acknowledged  by  the  parties  to 
it ;  that  in  consequence  he  sent  his  clerk  to  the  office  to  get 
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the  bond  temporarily  for  the  purpose  of  having  the  obligors 
re-acknowledge  the  execution,  the  clerk  being  the  subscribing 
■witness,  and  the  judge  on  being  informed  of  what  had  been 
done  approved  of  it.   While  the  bond  was  withdrawn  for  the 
purpose  of  re-acknowledgment  the  plaintiff's  attorney  swore 
that  he  called  at  the  clerk's  office  for  the  purpose  of  inspect- 
ing it,  and  that  being  informed  that  it  had  been  so  withdrawn, 
he  immediately  gave  defendants'  attorney  notice  of  taxation 
of  costs  with  a  view  to  enter  judgment.    The  bond  was  re- 
turned and  in  the  office  before  the  judgment  was  entered, 
and  the  defendants'  atttorney  gave  notice  to  Mr.  Woods,  the 
plaintiff's  attorney,  that  he  would  move  against  the  judgment 
if  it  should  be  entered.    The  judgment  was  nevertheless  en- 
tered, and  defendants'  attorney  obtained  a  summons  to  shew 
cause  why  the  judgment  signed  on  the  28th  of  January  should 
not  be  set  aside,  or  why  all  subsequent  proceedings  thereon 
should  not  be  stayed,  on  the  ground  of  an  appeal  having 
been  made  to  the  Court  of  Queen's  Bench  against  the  judg- 
ment of  the  county  court  judge,  given  on  the  17th  day  of 
January,  and  on  other  grounds  stated.    That  summons  was 
discharged,  as  appeared  by  the  statement  endorsed  on  it  by 
the  judge,  on  the  ground  that  the  statute  had  not  been  com- 
plied with  :  that  the  bond  for  appeal  was  defective  :  that  it 
was  not  properly  filed :  that  no  proper  affidavit  of  execution 
of  the  bond  was  filed  after  what  was  added  to  it  (by  filling 
up  the  blank  in  the  recital);  and  that  the  bond  had  not  been 
re-filed  after  it  was  executed. 

Bead^  Q.  C,  for  defendants,  obtained  a  mandamus  nisi, 
calling  upon  the  judge  to  certify  to  this  court  the  pleadings, 
and  all  motions,  rules  and  orders,  that  had  been  made, 
granted,  or  refused  in  the  cause  between  the  said  parties, 
together  with  his  own  charge,  judgment  or  decision  therein, 
and  the  evidence,  and  all  objections  and  exceptions  thereto 
on  the  trial  of  the  cause,  in  pursuance  of  the  appeal  lodged 
therein  on  the  part  of  defendants,  pursuant  to  the  statute  in 
that  behalf  made  and  provided. 

To  this  mandamus  the  judge  returned  that  the  cause  was 
tried  on  the  15th  day  of  December,  1858,  and  a  verdict  ren- 
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dered  for  the  plaintiff  for  $314  95.  That  at  the  January 
term  ensuing  a  motion  was  made  for  a  new  trial,  which  was 
refused  after  argument.  That  on  the  18th  of  January,  at 
the  request  of  defendants'  attorney,  an  order  was  made  to 
stay  proceedings  for  four  days,  according  to  the  statute,  to 
allow  time  to  defendants  to  give  bonds  for  appeal.  That 
he,  the  judge,  casually  saw  in  the  clerk's  office  a  bond  pur- 
porting to  be  for  appeal,  signed  by  defendants  and  two  sure- 
ties, within  the  four  days,  and  before  the  time  for  filing  the 
bond  had  expired :  that  finding  an  omission  in  filling  up  the 
recital  of  the  bond,  he  intimated  to  the  defendants'  attorney 
that  the  omission  would  probably  be  objected  to  when  the 
bond  was  taken  into  consideration  :  that  judgment  was  en- 
tered up  in  the  cause  by  the  plaintiff's  attorney  on  the  28th 
day  of  January  :  that  on  the  first  day  of  February  a  summons 
^as  granted,  calling  on  the  plaintifi"  to  shew  cause  why  the 
said  judgment  should  not  be  set  aside  on  the  grounds  stated 
therein :  that  after  a-rgument  that  summons  was  discharged, 
on  the  grounds  that  the  bond  for  appeal  was  defective  in  not 
having  been  properly  filed :  that  if  it  were  properly  filed  no 
proper  affidavit  of  execution  was  added  to  it,  and  that  there 
had  been  no  refiling  of  the  bond  since  its  re-execution  :  that 
this  decision  was  made  on  the  3rd  day  of  February :  that 
notice  from  defendants'  attorney  calling  upon  him  as  judge 
to  transmit  papers  for  appeal,  which  appeared  to  have  been 
filed  on  the  25th  day  of  January,  was  not  served  until  the 
1st  day  of  February  :  that  another  notice  to  the  same  effect 
had  been  since  served,  to  which  he  replied  that  he  was  ready 
to  transmit  the  papers  whenever  his  decision  that  the  bond 
for  appeal  was  not  properly  filed  according  to  the  statute 
was  overruled. 

Read,  Q.  C,  obtained  a  rule  nisi  to  quash  the  return  as 
defective  in  form  and  substance,  and  too  uncertain  to  be 
answered,  and  not  shewing  sufficient  matter  in  law  why  the 
judge  should  not  have  transmitted  the  papers  in  the  writ  of 
mandamus  referred  to. 

A  demurrer  was  also  filed  to  the  return,  on  the  grounds : 
1st.  That  it  did  not  shew  any  sufficient  grounds  for  the 
judge  of  the  county  court  refusing  to  certify  or  transmit  tho 
papers  and  proceedings  referred  to  in  the  writ. 
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2nd.  That  a  sufficient  bond  of  appeal,  with  sufficient  affi- 
davits of  justification  in  the  cause,  were  filed  in  the  proper 
office  within  the  time  for  which  the  judge  had  granted  a  stay 
of  proceedings  to  admit  of  said  bond  being  filed. 

3rd.  That  a  proper  affidavit  of  execution  of  the  appeal 
bond  having  been  filed  before  the  judge  was  required  to 
certify  the  proceedings,  he  should  have  certified  the  same  to 
this  court,  even  though  the  same  had  not  been  filed  within 
the  four  days  for  which  an  order  had  been  granted  to  stay 
proceedings. 

4th.  That  the  judge  should  have  certified  the  proceedings 
when  required  to  do  so,  even  though  the  bond  of  appeal,  with 
the  affidavits  of  execution  and  of  justification,  were  not  filed 
in  the  proper  office  till  after  the  four  days  for  which  there 
was  a  stay  of  proceedings  had  expired,  so  long  as  they  were 
filed,  as  they  were,  before  he  was  required  to  certify  the 
proceedings. 

The  rule  for  quashing  the  return  and  the  argument  of  the 
demurrer  came  on  by  arrangement  at  the  same  time. 

Hector  Cameron,  on  the  argument,  objected  that  the  pro- 
ceeding by  demurrer  to  the  return  could  not  be  supported : 
that  the  act  6  &  7  Vic,  ch.  67,  authorising  such  a  proceeding 
in  England,  was  not  in  force  in  this  province :  that  upon  a 
motion  to  quash  a  return  to  a  mandamus  the  court  will  not 
quash  it  unless  it  is  ridiculous  or  irrelevant,  and  that  the 
return  in  this  case  was  not  so ;  and  that  the  proper  course 
was  to  bring  the  return  before  the  court  for  argument  on  a 
concilium,  which  course  was  not  the  one  taken  in  this  in- 
stance. He  cited  Tapping  on  Mandamus,  375,  473,  377, 
9  Anne,  ch.  20  ;  Gude's  Cr.  Prac.  185  ;  Kingsmill  v.  Weller, 
16  U.  C.  R.  479. 

Bead,  Q.  C,  contended  that  it  was  competent  for  him  to 
proceed  by  motion  to  quash  the  return  or  by  demurrer,  and 
that  it  was  insufficient.  He  cited  8  Vic,  ch.  13,  sec.  57 ;  12 
Vic,  ch.  66,  sec  11 ;  Tapping  on  Mandamus,  394-5 ;  Rex. 
v.  Evans,  1  Shower  259 ;  Rex  v.  Mayor  of  York,  5  T.  R. 
74;  Rex  v.  St.  Katharine's  Dock  Co.,  4  B.  &  Ad.  360;  Re- 
gina  V.  Payn,  11  A.  &  E.  955 ;  Rex.  v.  Birmingham,  &c, 
R.  W.  Co.,  14  Jur.  899 ;  Rex  v.  Lord  of  the  Manor  of 
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Oundle,  1  A.  &  E.  299 ;  Regina  v.  Eastern  Counties  R.  W. 
Co.,  10  A.  &  E.  558  ;  Rex  v.  Mayor  of  Cambridge,  2  T.  R. 
460. 

McLean,  J. — The  statute  of  9  Ann,  eh.  20,  provides  that 
on  return  to  a  mandamus  the  person  prosecuting  it  may 
plead  to  or  traverse  all  or  any  material  facts  contained  in 
the  return,  to  which  the  persons  making  the  return  may 
reply,  take  issue  or  demur,  and  such  further  proceedings 
shall  be  as  if  an  action  on  the  case  had  been  brought  for  a 
false  return. 

This  does  not  authorise  a  demurrer  to  the  return  if 
insufficient,  and  I  apprehend  that  in  such  case  the  person 
prosecuting  the  mandamus  is  driven  to  an  application  to  the 
court  to  quash  it  if  it  be  irrelevant,  or  such  as  no  issue  can 
.be  taken  on,  or  if  matters  of  law  are  involved  the  return  may 
be  brought  on  for  argument  on  a  concilium.  If  indeed  the 
proceeding  could  be  entertained  by  demurrer,  I  do  not  see 
that  the  grounds  stated  could  be  supported.  They  consist  of 
allegations  of  matters  of  fact  and  statements  of  law  tending 
to  shew  that  under  the  facts  as  disclosed  it  was  the  duty  of 
the  judge  to  have  transmitted  the  proceedings  and  papers 
required  by  the  writ.  The  grounds,  I  think,  are  quite  cor- 
rect in  themselves,  but  they  cannot  be  set  forth  as  they 
are  in  answer  to  or  as  objections  to  the  return. 

It  appears  to  me  that  the  return  does  not  shew  any  suffi- 
cient ground  why  the  writ  should  not  be  complied  with. 

A  notice  of  appeal  was  given,  and  the  judge  ordered  a 
stay  of  proceedings  for  four  days,  in  order  to  admit  of  a 
bond  being  filed  as  required  by  the  statute,  and  the  sum  of 
$600  was  stated  as  the  sum  in  which  the  bond  should  be 
given.  Such  bond,  with  two  sureties,  who  justified,  was  duly 
filed  within  the  four  days,  and  the  omission  of  the  sum  in 
one  of  the  recitals  was  wholly  unimportant,  and  could  not 
affect  the  validity  of  the  bond.  Had  the  recital  been  wholly 
omitted  the  bond  would  still  be  valid  and  sufficient,  and  the 
filling  up  of  the  blank  by  the  defendants'  attorney  could 
neither  add  to  nor  diminish  its  force,  nor  affect  it  in  any  way. 

That  bond,  in  order  to  remove  every  objection,  was  taken 
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out  of  the  office  to  be  re-acknowledged,  though  it  was  wholly 
unnecessary  that  it  should  be  so,  but  the  judge  having  inti- 
mated through  the  clerk  that  it  was  necessary,  it  was  done 
to  remove  any  objection  on  his  part.  After  being  re-ac- 
knowledged it  was  again  lodged  in  the  office,  but  not  refiled. 
Being  perfect  when  filed  in  the  first  instance,  it  did  not 
require  any  further  filing.  It  was  in  the  office  when  the 
judgment  was  entered,  and  the  judge  had  been  duly  served 
with  a  notice  calling  on  him  to  forward  the  papers,  &c.,  for 
the  purpose  of  appeal,  with  which  he  declined  to  comply  till 
his  objections  to  the  bond  were  overruled.  These  objections 
not  being  such  as  can  be  sustained,  there  is  no  sufficient  ex- 
cuse shewn  for  not  complying  with  the  exigency  of  the  writ, 
and  as  the  return  contains  no  material  facts  which  can  be 
traversed,  I  think  the  return  must  be  quashed,  and  that  a 
peremptory  mandamus  should  issue  for  enforcing  the  trans- 
mission of  the  necessary  documents  for  appeal. 

Burns,  J. — The  objection  taken,  that  this  case  cannot  be 
presented  in  the  shape  of  a  demurrer  for  the  consideration  of 
the  court,  is  a  good  one.  The  statute  of  9  Anne,  ch.  20, 
merely  permits  a  prosecutor  to  plead  to,  or  traverse  a  return, 
yet,  singular  enough,  it  allows  the  defendant  to  take  issue,  or 
demur  to  the  plea  or  traverse.  It  seems  that  it  was  this  dis- 
tinction which  gave  rise  to  the  practice  adopted  of  moving 
to  quash  the  return,  or  setting  down  the  case  upon  the  return 
to  be  argued  as  a  concilium.  If  the  court  thought  the 
matter  involved  a  question  of  law,  the  practice  was  not  to 
dispose  of  it  upon  the  summary  application  to  quash  the 
return,  though  the  court  had  power  to  do  so,  but  they 
directed  that  it  should  come  on  in  the  shape  of  a  concilium 
for  the  purpose  of  having  a  more  deliberate  and  formal  judg- 
ment. The  hearing  of  the  matter  upon  concilium  had,  so 
far  as  the  court  itself  was  concerned,  all  the  effect  of  a  hear- 
ing upon  demurrer,  which  a  hearing  upon  a  rule  nisi  had  not. 
See  The  King  v.  The  Mayor  of  Cambridge  (2  T.  R.  460, 
461),  The  King  v.  St.  Katharine's  Dock  Company  (4  B.  &  Ad. 
360),  Bex.  V.  The  Manor  of  Oundle  (1  A.  &  E.  297),  The 
Queen  v.  Payn  (11  A.  &  E.  955),  Begina  v.  The  Birmingham 
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E.  W.  Co.  (2  Q.  B.  47).  Various  other  cases  besides  these  shew 
the  practice  to  have  been  so.  Neither  of  these  courses,  how- 
ever, enabled  the  prosecutor  to  have  the  matter  upon  record, 
so  that  if  he  desired  to  take  the  opinion  of  a  Court  of  Error, 
he  could  do  so.  It  was  to  remedy  this  inconvenience,  as 
writs  of  mandamus  had  of  late  years  so  very  much  increased, 
that  the  statute  6  &  7  Vic,  ch.  67,  regulating  the  practice, 
was  passed  in  England.  We  have  no  corresponding  legis- 
lation as  yet  upon  the  subject  in  this  country,  and  therefore 
we  must  adopt  the  practice  prevailing  upon  the  statute  of 
Anne. 

Then  with  respect  to  the  question  upon  the  rule,  to  quash 
the  return  to  the  writ  as  being  an  insufficient  return.  The 
first  statute  regulating  the  appeal  from  the  County  Court  is 
8  Vic,  ch.  13,  sec.  57.  The  bond  to  be  given  is  to  be  pro- 
duced to  the  judge,  together  with  an  affidavit  of  justification 
of  the  sureties,  and  an  affidavit  of  the  due  execution  of  the 
bond,  the  judge  having  first  named  the  sum  in  which  such 
bond  shall  be  given.  No  time  whatever  is  stated  within  which 
this  shall  be  done,  but  when  it  is  done  it  is  to  be  produced 
to  the  judge  at  the  time  of  the  person  making  application, 
that  the  judge  shall  certify  under  his  hand  the  pleadings,  &c., 
to  the  superior  court.  The  bond  with  the  affidavits  mentioned 
are  to  remain  with  the  clerk  of  the  County  Court  until  the 
opinion  of  the  superior  court  shall  be  known.  The  only 
thing  said  about  limitation  of  time  is  that  the  appeal  must 
be  set  down  in  the  superior  court  for  argument  in  the  next 
term  after  being  disposed  of  in  the  County  Court,  and  this 
would  imply  that  all  the  preliminary  matters  in  the  County 
Court  must  be  completed  within  that  time,  otherwise  there 
could  be  no  appeal.  The  statute  12  Vic,  ch.  66,  sec.  11, 
provides  that  the  judge  of  the  County  Court  shall,  at  the 
request  of  the  party  intending  to  appeal,  stay  the  proceed- 
ings for  any  time  not  exceeding  four  days,  so  as  to  afford 
the  party  appealing  time  to  execute  and  perfect  the  bond 
required  by  the  former  act.  The  order  was  made  by  the 
judge  on  the  18th  of  January,  that  the  proceedings  should  be 
stayed  for  four  days  from  the  17th,  the  day  judgment  was 
pronounced,  to  enable  the  defendants  in  the  suit  to  perfect 
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the  bond  of  appeal,  and  the  judge  directed  that  the  bond 
should  be  taken  in  the  sum  of  $600.    The  bond  appears  to 
have  been  executed  on  the  18th  of  January,  but  there  was  an 
omission  in  it  in  reciting  the  judge's  order  ;  that  is,  there 
was  a  blank  left  for  inserting  the  amount  the  judge  had 
ordered  the  bond  to  be  taken  for,  though  the  penalty  was 
right,  and  in  accordance  with  the  amount  ordered.    The  bail 
also  justified  on  the  18th  of  January,  and  an  affidavit  of  the 
execution  of  the  bond  was  attached,  and  all  were  left  with 
the  clerk  of  the  court  within  the  four  days.    The  judge  says 
that  within  the  four  days  he  casually  saw  the  bond  in  the 
clerk's  office,  and  noticing  the  omission  or  blank  not  filled 
up,  he  mentioned  the  circumstance  to  the  defendants'  attor^ 
ney,  and  that  probably  the  other  side  would  take  an  objection 
to  it  when  it  came  to  be  considered.    The  defendants'  attorney 
filed  a  notice  on  the  25th  of  January,  requiring  the  judge  to 
transmit  the  papers  to  this  court,  but  the  judge  says  he  did 
not  receive  this  notice^until  the  12th  of  February.    This  point 
does  not  seem  to  be  material,  for  the  notice  to  the  judge,  and 
the  transmission  of  the  papers,  maybe,  we  apprehend,  at  any 
time  which  will  enable  the  appeal  to  be  set  down  at  the  next 
term.    And  if  it  was  apprehended  that  a  delay  might  take 
place  in  requiring  the  judge  to  certify  the  papers  in  time  for 
the  arrangement  to  take  place  during  the  same  term,  we 
think  it  would  be  competent  for  the  opposite  party,  if  the 
security  be  completed  within  the  time  prescribed  by  the 
judge's  order  for  delay,  to  give  the  judge  the  notice  to  certify 
the  papers  and  proceedings,  in  order  that  the  appeal  might 
be  heard  at  the  next  term. 

After  the  defendants'  attorney  was  notified  of  the  blank 
existing  in  the  recital  of  the  judge's  order  in  the  bond,  he 
obtained  the  bond  from  the  clerk's  office  for  the  purpose  of 
having  that  blank  filled  up  and  re-acknowledged.  This  was 
done  on  the  24th  of  January,  after  the  expiration  of  the  four 
days'  order  to  stay  the  plaintiff,  and  the  bond  was  returned 
to  the  clerk's  office  without  any  other  or  further  affidavit  of 
execution.  The  plaintiff  treated  this  as  no  compliance  with 
the  statute  and  judge's  order,  and  as  if  no  appeal  had  been 
properly  instituted,  and  he  signed  judgment.  It  is  admitted 
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that  before  the  judgment  was  signed,  the  plaintiff's  attorney- 
knew  what  had  been  done,  [and  how  it  was  done  by  the 
defendant's  attorney.  The  judge  of  the  County  Court  con- 
sidered, on  the  application  made  to  him,  that  under  the  cir- 
cumstances the  bond  had  not  been  properly  filed,  and  that  if 
it  were  so  filed,  yet,  as  there  was  no  affidavit  of  due  execution 
after  the  blank  had  been  filled  up,  the  statute  had  not  been 
complied  with,  and  now  upon  this  writ  of  mandamus  these 
facts  shew  that  there  being  no  proper  appeal,  there  is  no 
reason  that  he  should  certify  the  papers  and  proceedings. 

We  think  that  the  learned  judge  was  in  error  in  supposing 
that  the  blank  in  the  recital  of  the  order  would  avoid  the 
bond.  There  was  no  necessity  for  inserting  the  sum  at  all. 
The  bond  was  in  the  penal  sum  which  the  judge  had  named, 
and  the  insertion  of  the  sum  a  second  time  was  immaterial. 
If  that  blank  had  been  filled  up  by  any  stranger,  without 
the  consent  or  knowledge  of  any  of  the  parties,  the  bond 
would  not  have  been  affected  by  it.  The  case  of  Waugh  v. 
Bussell  (5  Taunt.  707),  was  an  action  upon  a  bond  for  the 
payment  of  <£100  by  instalments  of  certain  amounts  until 
the  full  sum  of  one  pounds  was  paid  up.  The  person 
who  drew  the  bond  omitted  the  word  hund^^ed  in  this  second 
place,  and  he  afterwards  inserted  it  without  the  knowledge 
of  the  obligor.  It  was  contended  this  was  a  material  alter- 
ation, and  without  the  addition  of  that  word  "hundred,"  the 
condition  of  the  bond  was  insensible ;  but  it  was  held  that  the 
bond  could  be  read  sensibly  enough  without  that  word,  and 
therefore  the  addition  made  after  the  execution  of  the  bond 
was  immaterial.    Byrom  v.  Thompson  (11  A.  &  E.  31.) 

The  judge  might  very  well  have  said  nothing  about  the 
blank  not  having  been  filled  up,  for  the  bond  would  have 
been  perfectly  good  as  it  was  ;  but  it  appears  he  did  so,  and 
he  seems  to  have  thought  the  want  of  it  being  filled  up  would 
have  been  fatal,  and  the  defendants'  attorney  giving  way  to 
it,  sent  the  bond  to  be  re-acknowledged,  and  this  was  done, 
all  the  obligors  assenting  to  the  blank  being  filled  up.  Now 
this  was  done  after  the  expiration  of  the  four  days,  and 
the  question  is,  whether  this  act  destroyed  the  effect  of  the 
appeal,  and  allowed  the  plaintiff  to  take  his  judgment.  The 
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bond  was  returned  again  to  the  clerk  of  the  County  Court, 
and  the  plaintiff's  attorney  was  aware  of  all  the  circumstances. 
I  am  of  opinion  the  defendants'  right  of  appeal  was  not  lost 
in  consequence  of  what  was  done.  The  bond  was  a  valid  and 
sufficient  one  at  law  in  the  first  instance,  but  the  parties,  at 
the  suggestion  of  the  judge,  thought  they  would  make  it  still 
more  so  by  filling  up  the  blank  which  had  been  left.  The 
judge  should,  I  think,  have  considered  it  in  that  light,  and 
have  treated  the  case  as  if  the  appeal  had  been  valid,  and  his 
order  complied  with.  The  judge  seems  to  have  thought  there 
was  a  necessity  for  a  fresh  affidavit  of  the  subscribing  witness, 
who  inserted  the  amount  in  the  blank,  with  the  assent  of  the 
parties  after  that  act  was  done.  I  do  not  think  that  was 
necessary.  It  was  an  immaterial  addition  made  to  the  bond, 
and  therefore  not  in  strictness  a  fresh  execution  and  delivery 
of  it,  requiring  fresh  proof  of  execution. 

We  think  the  return  of  the  judge  to  the  writ  of  mandamus 
an  insufficient  return,  and  that  it  should  be  quashed,  and  a 
peremptory  mandamus  ordered. 

Rule  absolute  to  quash  the  return,  {a) 


Regina  v.  Harmer. 

Recognizance  to  keep  the  peace — Proof  of  breach — What  amounts  to  an  assault 
— Conviction  by  magistrates — 4  ^  5  Vic,  ch,  27. 

Sci.  fa.  upon  a  recognizance  to  keep  the  peace  and  be  of  good  behaviour 
towards  Her  Majesty  and  all  her  liege  subjects,  and  especially  towards 
H.  M.,  charging  an  assault  and  breach  of  the  peace.  For  the  Crown  a 
judgment  of  the  Court  of  Quarter  Sessions  was  proved,  affirming  a  con- 
viction of  defendant  before  magistrates  on  a  charge  of  assaulting  H.  M. 

by  using  insulting  and  abusive  language  to  him  in  his  own  office,  and 
on  the  public  street,  and  by  using  his  fist  in  a  threatening  and  menacing 
manner  to  the  face  and  head  of  the  said  H.  M." 

Held,  sufficient  proof  of  a  breach  of  the  peace. 

Held,  also,  that  defendant  was  properly  convicted,  for  the  offence  charged 

amounted  to  an  assault. 
Held,  also,  on  demurrer,  (page  558)  that  the  conviction  and  payment  of  the 

fine  formed  no  bar  to  this  proceeding  on  the  recognizance. 

On  the  23rd  of  July,  1858,  the  defendant  entered  into  a 
recognizance  (with  sureties)  in  .£50,  with  condition  to  be 
void  "  if  he  should  keep  the  peace,  and  be  of  good  behaviour 

(a)  The  Chief  J ustice  having  been  absent  during  the  argument,  gave  no 
judgment. 
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towards  Her  Majesty  and  all  her  liege  subjects,  and  espe- 
cially towards  Henry  Muma,  of  the  township  of  Blenheim, 
for  the  term  of  one  year." 

Sci.fa.  was  afterwards  brought  upon  this  recognizance, 
in  which  it  was  averred  "  that  on  the  4th  of  August,  1858, 
the  defendant  Harmer  did,  at,  &c./'  commit  an  assault  on 
the  said  Henry  Muma,  and  also  did  make  use  of  violent  and 
threatening  language  towards  the  said  Henry  Muma,  and  on 
several  other  occasions,  and  several  other  days,  since  the 
said  4th  of  August,  did  break  the  peace,  and  behaved  him- 
self towards  the  said  H.  M.  in  a  violent,  abusive,  and  turbu- 
lent manner,  against  the  force,  form  and  effect  of  the  said 
recognizance." 

The  defendant  pleaded,  that  he  did  not  make  an  assault 
upon  the  said  H.  M.,  nor  did  he  in  any  way  break  the  peace 
towards  the  said  H.  M.,  as  is  alleged,  &c. 

Upon  the  trial  at  Toronto,  before  McLean,  J.,  there  was 
produced  an  exemplification  of  a  record  of  the  Court  of 
General  Quarter  Sessions  of  the  Peace,  of  the  county  of 
Oxford,  of  a  trial  and  judgment,  on  appeal  to  that  court 
from  a  conviction  which  had  been  made  by  three  justices,  on 
the  21st  of  August,  1858,  of  the  said  Henry  Harmer,  upon  a 
charge  that  "he  did,  on  the  4th  of  August  aforesaid,  assault 
Henry  Muma,  of,  &c.,  by  using  insulting  and  abusive  lan- 
guage to  him  in  his  own  ofiice,  and  in  the  public  street,  and 
by  using  his  fist  in  a  threatening  and  menacing  manner  to 
the  face  and  head  of  the  said  Henry  Muma."  And  it  ap- 
peared by  the  record,  certified  from  the  quarter  sessions, 
that  in  consequence  of  the  appeal  from  the  said  conviction 
Harmer  was  tried  in  that_^^court  by  a  jury,  on  the  14th  of 
September,  1858,  and  was  found  guilty  of  the  said  assault, 
whereupon  the  said  conviction  was  affirmed. 

It  was  objected  by  the  defendant's  counsel,  on  the  trial  of 
the  issue  joined  in  the  action  upon  the  recognizance,  that 
the  record  produced  from  the  Quarter  Sessions  did  not  shew 
a  breach  of  the  peace  towards  Henry  Muma  ;  and,  secondly, 
another  objection  was  taken,  which  comes  up  more  properly 
upon  a  demurrer  to  a  second  plea  filed  to  the  sci.  fa. — 
namely,  that  under  the  statute  4  &  5  Vic,  ch.  27,  sees.  27 
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&  28,  the  defendant  having  been  summarily  convicted  be- 
fore justices  of  the  peace,  and  paid  the  fine  imposed  upon 
him,  and  the  costs,  was  thereby  discharged  fi;om  any  other 
proceeding,  civil  or  criminal,  for  the  same  cause. 

Leave  was  reserved  to  the  defendant  to  move  to  have  a 
verdict  entered  in  his  favour  on  these  objections,  and  a  ver- 
dict was  taken  for  the  Crown  for  £50. 

Q.  S.  Patterson  obtained  a  rule  7i{si  to  enter  a  verdict 
for  the  defendant,  pursuant  to  leave  reserved. 

H,  A.  Harrison  shewed  cause,  and  cited  Stephens  v. 
Myers,  4  C.  &  P.  349. 

RoBiNSQN,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  we  cannot  direct  a  verdict  to  be 
entered  for  the  defendant. 

The  sci.  fa.  charges  that  the  defendant  broke  the  peace 
by  assaulting  Muma,  and  also  that  he  did  not  observe  the 
condition  to  be  of  good  behaviour,  which  is  a  more  compre- 
hensive engagement  than  the  other. 

The  defendant  pleaded  in  answer,  that  he  did  not  assault 
Muma,  and  did  not  break  the  peace ;  taking  no  notice  of 
that  charge  against  him  by  which,  if  proved,  the  recogni- 
zance would  equally  have  been  forfeited :  namely,  the  not 
being  of  good  behaviour. 

This  plea  was  therefore  not  a  good  bar.  Still  the  Crown 
has  taken  issue  upon  what  is  pleaded,  and  we  must  deter- 
mine upon  this  rule  whether  the  verdict  should  be  for  the 
Crown  or  for  the  defendant,  upon  the  issue  joined,  and  the 
evidence  given  at  the  trial.  It  was  unquestionably  proved 
on  the  part  of  the  Crown  that  the  defendant  did,  after 
entering  into  the  recognizance,  break  the  peace  towards 
Muma,  for  he  has  been  convicted  by  a  jury  of  using  threat- 
ening language  to  Muma  in  his  presence,  accompanying  it 
by  threatening  gestures,  all  which  tended  to  a  breach  of  the 
peace,  and  was  also  a  breach  of  the  condition  to  be  of  good 
behaviour.  The  case  of  Stamp  v.  Hyde  (2  Rolle's  Rep.  199) 
makes  that  point  clear.  We  refer  also  to  Bacon's  Abridge- 
ment, "  Surety  of  the  good  behaviour,"  B.  We  think,  too, 
that  the  case  of  Stephens  v.  Myers  (4  C.  &  P.  350)  does 
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establish  tliat  he  was  properly  convicted  before  the  court  of 
quarter  sessions  of  committing  an  assault  upon  Muma,  for 
the  using  his  fist  in  a  threatening  manner  to  his  head  and 
face,  amounts  to  an  assault,  though  it  is  rather  clumsily 
stated. 

Rule  discharged. 


The  defendant,  in  a  second  plea,  set  up  as  a  defence,  that 
on  the  19th  of  August  he  was  summarily  convicted  before  a 
justice  of  the  peace,  upon  a  complaint  made  by  the  said 
Henry  Muma  against  him,  for  the  said  assault  in  the  said 
writ  of  scire  facias  mentioned,  under  the  statute  4  &  5  Vic, 
ch.  27,  and  was  adjudged  to  pay  a  fine  of,  &c.,  and  costs, 
and  that  he  did,  before  the  issuing  of  the  writ  of  scire  facias, 
pay  the  whole  amount  adjudged  to  be  paid  ;  and  he  alleged, 
that  by  reason  of  such  complaint,  and  by  force  of  the  said 
statute,  he  was  released  from  all  further  and  other  proceed- 
ing, civil  or  criminal,  for  the  same  cause,  and  that  the  scire 
facias  was  afterwards  issued  for  the  same  cause  for  which 
the  complaint  was  preferred  and  the  conviction  had,  and  no 
other.    This  plea  was  demurred  to. 

0.  8.  Patterson,  for  the  demurrer,  cited  Regina  v.  Robin- 
son, 12  A.  &  E.  6T2. 
B,  A.  Marrsion,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  relies  upon  the  28th  clause  of  the  4  &  5 
Vic,  ch.  2T,  as  protecting  him  from  all  further  proceed- 
ings, civil  or  criminal,  for  the  same  cause,"  and  consequently 
as  barring  this  proceeding  to  enforce  the  recognizance. 

No  authority  has  been  cited  for  giving  that  effect  to  the 
clause  referred  to,  and  we  are  of  opinion  that  we  cannot  so 
apply  it.  A  conviction  of  an  assault  upon  Muma  on  a 
certain  day  is  not  eo-extensive  with  all  that  is  charged  upon 
him  in  the  scire  facias  as  having  been  committed  by  him  in 
breach  of  his  recognizance,  and  therefore  on  that  ground 
alone  the  defendant  could  not  protect  himself  against  all 
that  is  charged  by  shewing  a  summary  conviction  and  pun- 
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ishment  for  a  single  assault  alone.  But  besides  that,  we 
are  of  opinion  that  the  28th  clause,  on  which  the  defendant 
relies,  only  relieves  the  defendant,  in  consequence  of  the 
summary  conviction  and  punishment,  from  being  afterwards 
convicted  and  punished  in  any  proceeding  civil  or  criminal 
for  the  same  offence;  in  other  words,  for  "the  same  cause." 
If  he  had  never  been  proceeded  against  summarily,  but  had 
been  indicted  at  common  law,  and  convicted  at  the  assizes, 
he  could  never  have  been  again  punished  by  any  criminal 
proceeding  for  the  same  cause.  The  principles^of  the  com- 
mon law  would  have  protected  him  against  that,  though  he 
would  have  been  liable  to  a  civil  action  for  damages,  which 
that  clause  would  now  prevent  by  reason  of  his  having  been 
summarily  punished  at  Muma's  instance.  But  the  proceed- 
ing to  enforce  the  recognizance  is  one  over  which  Muma 
had  no  control ;  he  could  not  compromise  it  by  invoking  the 
proceeding  before  a  magistrate.  It  is  not  a  further  or 
other  proceeding  for  the  same  cause.  It  is  only  following 
out  the  breach  of  the  recognizance,  which  is  proved  by  the 
conviction,  to  its  legitimate  consequence.  The  words,  "  for 
the  same  cause,"  mean  for  the  same  cause  only — that  is, /c»r 
assaulting  Muma — whereas  this  proceeding  is  for  violating 
an  express  undertaking  of  record  into  which  the  defendant 
had  entered  for  the  security  of  the  public  peace,  of  which 
his  conviction  may  or  may  not  be  used  as  a  means  of  proof. 

Judgment  for  the  Crown  upon  demurrer. 


Langton  v.  Bacon. 

Lessee's  goods  sold  for  taxes  left  on  premises — Liability  to  seizure  for  rent. 

C.  owned  a  boiler  and  smoke-pipe,  which  had  been  erected  in  a  building  of 
which  he  was  sub-lessee.  On  the  19th  of  February  they  were  sold  for 
city  taxes  due  by  him,  and  bought  by  the  plaintiff ;  but  the  whole  pur- 
chase money  not  being  paid,  they  were  left  in  charge  of  the  city  cham- 
berlain. On  the  23rd  he  settled  the  balance,  and  was  removing  the 
goods  on  the  26th,  when  they  were  seized  for  rent  due  to  the  original 
landlord. 

Meld,  that  they  were  liable  to  such  seizure. 

Meld,  also,  that  the  goods  could  not  be  considered  as  in  the  custody  of  the 
law  after  the  sale  on  the  19th  of  February. 

Replevin,  for  an  engine  boiler  and  carriage  for  the  same, 
and  a  smoke-pipe. 
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Fleas, — 1.  That  defendant  did  not  detain  the  goods. 
2.  That  the  property  was  not  the  plaintiff's. 

At  the  trial,  at  Toronto,  before  Draper^  C.  J.,  it  appeared 
that  the  property  in  question  had  been  that  of  one  John 
Cozens,  and  was  situate  upon  St.  Lawrence  wharf,  in  the  city 
of  Toronto.    The  person  under  whom  Cozens  held  title  was 
indebted  for  rent  of  the  wharf  in  £200,  due  on  the  1st  of 
July,  1857,  and  which  remained  unpaid.    There  was  due 
from  Cozens  for  city  taxes  the  sum  of  £70  16s.  8d.,  and 
the  collector  of  that  ward  of  the  city  seized  the  property  in 
question  on  the  29th  of  January,  1858,  and  caused  the  same 
to  be  sold  through  an  auctioneer  on  the  19th  of  February 
after.     The  plaintiff,  a  brother-in-law  of  Cozens,  bought 
the  same  at  the  sale,  and  £20  in  money  was  paid  and  a 
note  given  for  the  remainder,  but  this  was  not  done  till  the 
23rd  of  March.    In  the  meantime,  by  arrangement  between 
the  plaintiff.  Cozens,  and  the  collector,  the  premises  where 
the  property  was  upon  the  wharf  were  placed  in  the  hands 
of  the  city  chamberlain,  who  was  to  retain  the  same  until 
the  plaintiff  paid  the  amount  of  the  taxes.     They  were 
arranged,  on  the  23rd  of  March  in  the  way  mentioned,  and 
on  the  24th  of  March  the  plaintiff  commenced  removing  the 
property.    On  the  26th  the  bailiff  of  the  landlord,  who 
claimed  the  rent  due  for  the  wharf,  seized  the  goods  by  the 
landlord's  warrant,  and  sold  them  on  the  3rd  of  April  at 
auction,  and  the  defendant  purchased.    He  did  so  at  the 
request  of  the  agent  of  the  landlord,  and  did  not  pay  any 
money  himself.    Cozens  stated  that  the  plaintiff  was  a  shoe- 
maker by  trade,  and  that  when  the  engine  was  about  to  be 
removed,  on  the  24th  of  March,  it  was  to  be  taken  to  St. 
Catharines,  where  he  had  negotiated  a  sale  of  it  for  the 
plaintiff  for  £150.    After  the  property  was  replevied  from 
the  defendant,  when  he  bought,  it  was   carried  to  St. 
Catharines  in  a  vessel  belonging  to  Cozens.    When  the 
landlord's  bailiff  seized,  the  plaintiff  told  him  not  to  take 
the  articles,  as  he  claimed  them,  but  at  the  sale  he  did  not 
forbid  the  defendant  purchasing,  though  he  said  he  had 
bought  them,  and  it  was  hard  he  should  lose  them. 
A  verdict  was  taken  for  the  defendant,  with  leave  to  the 
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plaintiff  to  move  to  enter  a  verdict  in  his  favour  for  20s.,  if 
the  court  should  be  of  opinion  that  upon  the  law  and  evi- 
dence the  plaintiff  ought  to  recover,  and  the  court  might 
draw  all  such  inferences  from  the  evidence  as  a  jury  might. 

McMichael  obtained  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  according  to  the  leave 
reserved,  or  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence,  and  for  misdirection  of 
the  learned  judge  who  tried  the  cause. — He  cited  Lee  v. 
Bayes,  18  C.  B.  599. 

Andersoii  shewed  cause,  and  cited  Peacock  v.  Purvis, 
2  B.  &  B.  362  ;  Wharton  v.  Naylor,  12  Q.  B.  673. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  is  (and  we  do  not  see  that  there  is  ground 
for  raising  any  other  question  upon  the  evidence)  whether 
the  goods,  as  they  stood  on  the  wharf,  were  under  the  cir- 
cumstances liable  to  be  distrained  for  the  rent  due  to  the 
landlord,  not  by  Cozens  or  Langton,  but  by  a  third  party. 
They  were  seized  by  the  bailiff  under  a  distress  warrant  on 
the  25th  or  26th  of  March,  and  were  sold  on  the  3rd  of  April. 

On  the  23rd  of  March,  whatever  might  have  been  the 
case  before,  the  plaintiff,  Langton,  acquired  the  right  to  take 
away  the  boiler.  He  had  bought  it  on  the  19th  of  February 
before,  but  by  an  agreement  with  the  party  at  whose  instance 
it  was  sold,  he  had  time  given  him  to  pay  for  it,  and  could 
not  obtain  possession  till  he  had  done  so,  or  had  made  a 
satisfactory  arrangement  for  the  payment.  That  it  seems 
was  done  on  the  23rd  of  March.  The  plaintiff  was  then  at 
liberty  to  move  the  boiler  and  pipe.  They  were  no  longer 
in  the  custody  of  the  law,  if  indeed  they  were  after  the  sale 
on  the  19th  of  February,  which  we  do  not  think  they  were. 

This  being  so,  they  lay  there  as  the  plaintiff's  goods  upon 
premises  for  which  rent  was  due  ;  and  the  question  is,  why 
should  they  not  be  liable  to  seizure  as  any  other  person's 
goods  would  be  that  happened  to  be  on  the  premises  for 
which  rent  was  due  ?  It  is  not  pretended  that  they  were 
protected  from  distress  by  any  privilege  granted  for  the 
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encouragement  and  protection  of  trade.  They  were  not  goods 
sent  there  by  the  owner  to  be  stored  or  to  be  repaired.  The 
boiler  seems  to  have  been  set  up  on  the  wharf  with  the 
engine  for  some  purpose  for  which  it  was  no  longer  re- 
quired, and  was  about  to  be  taken  down  and  removed. 

The  terms  of  the  public  sale  to  the  plaintiff  for  city  taxes 
were  £10  per  cent,  cash,  and  the  remainder  on  the  removal 
of  the  goods. 

The  boiler  and  pipe  were  the  plaintiff's  goods  lying  there 
for  his  convenience.  They  were  merely  subject  to  a  lien 
for  the  price,  which  lien  was  removed  on  the  23rd  of  March, 
and  they  were  distrained  on  the  25th  or  26th.  We  do  not 
think  that  we  can  hold  they  were  in  the  custody  of  the  law 
from  the  19th  of  February  till  the  payment  was  arranged  for. 

We  think  they  were  in  no  other  situation,  legally  speaking, 
.than  they  would  have  been  if  Cozens  had  by  private  sale 
disposed  of  them  to  the  plaintiff,  and  before  the  plaintiff 
took  them  away  a  distress  warrant  for  rent  had  come,  and 
they  had  been  seized,  in  which  case  we  know  no  ground  on 
which  it  could  have  been  claimed  that  they  were  exempt 
from  distress. 

The  verdict,  in  our  opinion,  was  properly  rendered  for 
the  defendant. 

Eule  discharged. 


Haacke  v.  The  Municipality  of  Markham. 

By-law  to  establish  school  sections —  Want  of  certainty. 
Held,  that  the  by-law  set  out  below  was  bad  for  not  describing  or  defining 
with  sufficient  certainty  the  limits  of  the  school  sections  intended  to  be 
established  by  it. 

M.  Q.  Cameron  moved  to  set  aside  a  by-law  of  the  defen- 
dants, passed  on  the  22nd  of  December,  1855,  for  establish- 
ing new  school  sections  in  that  township,  or  so  much  of  it  as 
affected  school  section  16,  as  it  had  before  existed,  on  the 
following  grounds  : 

1st.  That  it  is  vague  and  uncertain,  not  sufficiently  defin- 
ing the  limits  of  the  several  sections,  neither  making  them 
embrace  certain  lots  or  parts  of  lots,  nor  describing  them  by 
metes  and  bounds. 
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2ndly.  That  it  was  passed  without  the  consent  of  a  majority 
of  the  householders  and  freeholders  of  the  several  sections, 
and  especially  of  the  said  section  formerly  called  section 
sixteen. 

Srdly.  And  because  no  meeting  of  the  householders  and 
freeholders  of  such  section  was  called  before  the  passing  of 
this  by-law,  to  consider  the  proposed  alterations. 

The  by-law  enacted,  that  thereafter  "the  school  sections, 
and  union  school  sections  of  the  township  shall  embrace  such 
lots  and  parts  of  lots  as  are  designated  by  the  red  lines  on 
the  plan  annexed,  and  that  the  several  sections  and  union 
sections  shall  be  known  by  the  letter  or  number  marked  on 
each  respectively." 

This  plan,  according  to  the  copy  returned  with  the  by-law, 
did  not  make  the  sections  respectively  consist  of  certain  lots 
in  the  township,  nor  of  any  expressed  proportion  of  lots,  as 
of  the  east  or  west  half  or  quarter  of  lots,  &c.,  but  lines  were 
run  across  lots  in  very  many  instances,  and  especially  in  that 
part  which  formerly  composed  school  section  sixteen,  without 
any  thing  to  guide  one,  but  the  eye,  or  by  measurement  on 
the  plan,  on  which  no  scale  was  expressed,  in  determining 
what  part  or  proportion  of  each  lot  that  had  been  divided 
belonged  to  one  section  or  another. 

There  was  no  proof  of  any  request  by  the  inhabitants  of 
section  sixteen,  or  any  other  section,  to  pass  the  present  by- 
law, nor  any  such  proof  of  such  notice  having  been  given  of 
the  intention  to  pass  such  a  by-law,  or  of  a  meeting  having 
been  called,  as  it  would  have  been  necessary  to  shew,  when 
such  steps  are  by  law  required  to  be  taken. 

On  the  side  of  the  municipality,  it  was  sworn  that  the  in- 
tended division  made  by  the  by-law  was  well  understood  in 
the  township,  and  that  the  want  of  precision  in  regard  to 
limits  had  given  rise  to  no  difficulty. 

On  the  other  side,  it  was  sworn  that  the  by-law  having 
been  generally  considered  as  illegal  had  not  been  enforced 
or  acted  upon  :  that  the  inhabitants  of  the  old  section  six- 
teen had  always  since  gone  on  acting  under  the  old  law,  and 
raising  rates  accordingly,  without  regarding  the  new  division, 
which  assigned  various  portions  of  it  to  other  sections :  that 
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it  was  only  lately  that  the  municipality  had  attempted  to 
enforce  the  new  arrangement :  that  several  ratepayers  had 
resisted  payment  of  the  school  rates  attempted  to  be  levied 
in  conformity  to  the  new  divisions,  and  that  several  actions 
had  been  brought  in  consequence,  and  were  pending. 

UccleSf  Q.  C,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  whether  we  should  not  abstain  from 
acting  on  this  application  till  some  one  or  more  of  the  actions 
have  been  terminated,  but  upon  rej&ection  we  think  we  shall 
do  what  is  most  advisable  for  all  parties,  and  best  for  the 
public,  in  deciding  without  delay  upon  that  objection  which 
applies  to  the  alleged  defect  in  the  by-law  itself,  in  not 
•properly  defining  the  limits  of  the  school  divisions  It  is 
very  clear  to  us  that  on  account  of  that  defect  the  by-law 
cannot  be  upheld,  and  there  seems  in  the  papers  before  us  to 
be  much  reason  to  believe  that  notice  was  not  given  to  the 
ratepayers  of  the  changes  intended  to  be  made,  such  as  could 
make  them  aware  of  the  nature  of  them,  and  give  them 
an  opportunity  of  being  heard  against  them.  But  it  is  upon 
the  first  ground  only  that  we  make  the  rule  absolute. 

Rule  absolute. 


Harding  v.  Knowlson  et  al. 

Appeal — Chattel  mortgage — Affidavit — '^Creditor"  for  "creditors" — 20 
Vic,  ch.  3. 

A  case  settled  by  consent  in  the  County  Court,  without  pleadings,  is  not 
appealable. 

An  affidavit  under  20  Vic,  ch.  3,  that  the  chattel-mortgage  was  not  made 
for  the  purpose  of  **  preventing  the  creditor"  (instead  of  creditors)  "of 
such  mortgagor  obtaining  payment  of  any  claims  against  him."  Reldj 
insufficient. 

Appeal  from  the  County  Court  of  the  United  Counties  of 
York  and  Peel. 

This  was  an  interpleader  issue  under  an  order  of  that  court, 
bearing  date  the  3rd  of  December,  1858  ;  and  by  consent  of 
the  parties,  a  case  was  stated  for  the  opimQE  of  the  court 
without  any  pleadings. 
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The  plaintiff  claimed  under  a  chattel  mortgage  which  had 
been  duly  filed  with  his  own  affidavit  annexed,  following  in 
every  respect  the  directions  of  the  20  Vic,  ch.  3,  except  in  the 
last  sentence,  where  the  statement  was  that  the  mortgage  was 
not  made  for  the  purpose  of  securing  the  goods  and  chattels 
against  the  creditors  of  the  mortgagor,  or  of  "  preventing  the 
creditor  of  such  mortgagor  from  obtaining  payment  of  any 
claim  against  him." 

The  question  was,  whether  this  was  a  sufficient  compli- 
ance with  the  statute,  where  the  word  creditors  is  required  to 
be  used. 

The  learned  judge  was  of  opinion  in  the  negative,  and 
directed  judgment  to  be  entered  for  the  defendants ;  and 
from  this  decision  the  plaintiff  appealed. 

Freeland^  for  the  appellant,  cited  Moyer  v.  Davidson,  7 
C.  P.  521 ;  Maxwell  v.  Ferrie,  8  C.  P.  11 ;  De  Forrest  et 
al.  V.  Bunnel,  15  U.  C.  R.  370. 

Cameron^  Q.  C,  contra,  cited  Nicol  v.  Boyne,  10  Bing. 
339;  Jackson  v.  Jackson,  3  Dowl.  182;  Miller's  Bail,  5 
Dowl.  602 ;  Warren  v.  De  Burgh,  7  Dowl.  96 ;  Hatton 
V.  English,  7  E.  &  Bl.  94;  Cooke  v.  Vaughan,  4  M.  & 
W.  69. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  desire  not  to  be  considered  as  giving  a  formal  judgment 
in  this  case,  for  it  does  not  appear  to  us  that  a  case  settled 
by  consent,  as  this  was,  can  come  before  us  on  appeal  from 
the  county  court. 

We  think  the  learned  judge  of  the  county  court  cannot 
be  said  to  have  erred  in  his  judgment,  when  he  determined 
that  the  form  of  affidavit  so  positively  prescribed  by  the 
statute  must  be  carefully  observed.  There  seems  no  doubt 
something  very  like  the  repetition  of  the  same  idea  in  the 
two  passages  of  the  affidavit  of  the  mortgage  which  are  in 
question  in  this  case.  But  we  cannot  hold  that  on  that  ac- 
count the  latter  may  be  wholly  omitted  from  the  affidavit. 
The  statute  positively  enacts  that  the  mortgage  shall  be  null 
and  void  unless  it  be  filed,  with  an  affidavit  mado  by  the 
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mortgagee,  in  whicli  he  shall  swear  "  that  the  mortgage  was 
not  made  for  the  purpose  of  protecting  the  goods  and  chat- 
tels mentioned  therein  against  the  creditors  of  the  mortgagor, 
or  'preventing  the  creditors  of  such  mortgagor  from  obtaining 
payment  of  any  claim  against  him," 

The  affidavit  made  in  this  case  closely  followed  the  direc- 
tions of  the  statute  in  all  other  respects  but  this,  that  the 
word  creditor  is  inserted  instead  of  creditors  in  the  place 
where  it  is  last  used  in  the  affidavit. 

The  plaintiff 's  argument  in  support  of  the  sufficiency  of 
the  affidavit  is  that  the  whole  of  the  words,  beginning  with 
the  words  "  or  preventing,^'  to  the  end,  might  without  injury 
to  the  sense  be  omitted,  and  therefore  that  the  variance  from 
one  word  contained  in  it  cannot  signify.  But  we  cannot 
assert  that  all  of  those  words  might  be  safely  omitted.  The 
•  object  of  the  legislature  was  to  prevent  fraud.  They  knew 
how  astute  people  often  are  when  they  are  meditating  a 
fraud,  and  their  design  was  to  bring  the  statement  they 
should  be  required  to  make  so  clearly  before  them  that 
they  could  not  affect  to  be  ignorant  of  what  was  meant,  and 
could  not  shelter  themseles  under  any  pretence  that  they  had 
mistaken  the  meaning  ;  and  if  for  this  purpose  the  legislature 
has  thought  fit  to  exact  a  declaration  to  the  same  effect  in 
two  distinct  forms  of  words,  in  order  to  show  more  clearly 
what  was  meant,  our  duty  is  to  see  that  what  they  have  re- 
quired has  been  in  each  case  complied  with.  The  latter 
clause  in  the  affidavit  is  certainly  more  definite  and  precise 
than  the  other,  and  the  learned  judge  of  the  county  court 
was  not  wrong  in  holding  that  it  could  not  be  dispensed  with. 
Then  if  that  form  of  words  was  necessary  to  be  used,  what 
is  it  right  to  hold  respecting  the  deviation  from  the  statute 
in  substituting  creditor  for  creditors  f  I  dare  say  it  was  a 
mere  mistake  in  the  person  who  wrote  the  affidavit.  But 
such  mistakes  cannot  be  allowed  to  have  the  effect  of  fritter- 
ing away  the  provisions  of  an  act  of  parliament.  Creditor 
and  creditors  do  not  mean  the  same  thing,  and  if  they  did, 
Btill  that  would  not  justify  the  departure  from  the  act.  We 
should  be  legislating  if  we  were  to  sanction  the  adoption  of 
equivalent  WQrds,  for  it  is  impossible  to  look  upon  this  por- 
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tion  of  tlie  statute  as  directory  only.  It  is  as  stringent  upon 
the  mortgagee  as  it  could  be  made.  If  the  mortgagee  really 
contemplated  an  evasion  in  this  part  of  the  affidavit,  which 
we  do  not  in  the  least  suspect  him  of,  he  might  have  meant 
the  word  "creditor''  in  his  own  mind  to  apply  to  the  parti- 
cular creditor  to  whom  he  was  giving  the  mortgage.  It  is 
our  duty  at  any  rate  to  guard  against  any  artful  attempts  at 
evasion,  by  insisting  upon  such  an  affidavit  being  made  as 
the  statute  requires.  Several  of  the  cases  cited  in  the  argu- 
ment are  instances  of  less  material  deviations  from  words 
prescribed  by  statute,  which  have  been  held  fatal. 
We  think  this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


Hamilton  and  Brock  Road  Company  v.  The  Great 
Western  Railway  Company. 

16  Vic,  ch.  54. — Obligation  to  keep  bridge  in  repair — Right  of  action  by  plain- 
tiffs for  neglect — Private  injury. 

Held,  that  tlie  Great  Western  Railway  Company  were  bound  by  the  5th 
section  of  16  Vic,  ch.  54,  to  maintain  in  repair  the  bridge  which  it 
allows  them  to  erect. 

That  bridge  forms  part  of  a  road  leading  into  the  plaintiffs'  road.  Held, 
that  the  loss  of  custom  and  tolls  occasioned  to  the  plaintiffs  was  not  suflS- 
cient  to  enable  them  to  maintain  an  action  against  defendants  for  allow- 
ing such  bridge  to  fall  out  of  repair. 

The  declaration  set  out  that  the  plaintiffs  were  duly 
incorporated  for  the  purposes  of  constructing,  maintain- 
ing and  using  a  certain  road  called  "  The  Hamilton  and 
Brock  Road,"  which  road  they  had  by  their  corporate 
funds  completed  and  used,  and  at  the  time  of  the  com- 
mitting of  the  grievances  complained  of  were  still  using, 
and  had  the  right  and  intention  to  continue  to  use,  by  per- 
mitting the  public  generally  to  travel  upon  the  same  on 
payment  of  certain  toll,  which  they,  the  plaintiffs,  were  by 
law  entitled  to  demand  and  receive,  and  were  in  fact  re- 
ceiving, to  their  great  profit  and  emolument. 

That  after  the  passing  of  the  16  Yic,  ch.  54,  the  defen- 
dants, under  the  provisions  and  authority  of  the  said  act, 
did  permanently  close  the  channel  of  the  said  Desjardins 
Canal  at  the  eastern  extremity  thereof,  and  at  the  place 
where  the  line  of  the  defendants'  railroad  crossed  and  inter- 
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eected  the  said  channel  of  the  said  canal,  and  did  erect  a 
bridge  over  and  across  the  opening  or  cut  through  the 
Burlington  heights,  at  or  near  the  point  at  which  their 
said  railway  so  crossed,  for  all  Her  Majesty's  liege  subjects, 
their  horses  and  carriages,  free  of  toll,  at  all  times  thereupon, 
and  thereby  to  pass  and  re-pass. 

That  a  certain  public  highway  was  connected  on  each 
side  with  the  said  bridge,  and  by  and  over  which  all  Her 
Majesty's  subjects  aforesaid,  and  the  public  generally,  were 
accustomed  to  travel  in  passing  and  re-passing  the  said 
bridge  towards,  to,  and  from  the  city  of  Hamilton. 

That  the  said  road  of  the  plaintiffs  intersected  and  met 
the  said  lastly  mentioned  highway  at  a  point  near  to  the 
said  bridge,  and  thereby  became  a  safe  and  convenient  way 
for  the  public,  upon  payment  of  toll  as  aforesaid,  to  travel 
to  and  from  the  said  highway  and  bridge,  and  thence  over 
and  across  the  said  bridge,  to  and  from  the  city  of  Hamilton, 
and  other  parts  and  places,  as  in  fact  they  had  been  and 
were  accustomed  to  do,  and  but  for  the  grievances  herein- 
after mentioned  would  have  continued  to  do,  to  the  great 
profit  and  emolument  of  the  plaintiffs. 

That  under  and  by  virtue  of  the  statute  aforesaid,  it 
became  and  was  the  duty  of  the  defendants,  in  making  and 
constructing  the  said  bridge,  to  make  and  construct  the 
same  safely  and  commodiously,  and  with  due  and  proper 
care,  skill  and  caution,  and  so  to  keep  and  maintain  the 
same  for  all  Her  Majesty's  subjects,  their  horses  and  car- 
riages, free  of  toll,  at  all  times  thereupon  and  thereby  to 
pass  and  re-pass. 

That  although  the  defendants  did  make  and  construct  the 
bridge  aforesaid  at  the  place  aforesaid,  and  although  the 
same  was  for  some  time  used  and  travelled  by  Her  Majesty's 
subjects  passing  thence,  to  and  from  and  over  the  said  road 
of  the  plaintiffs,  yet  that  the  defendants  did  not  make  or 
construct  the  same  safely  or  commodiously,  or  with  due  or 
proper  care,  skill  or  caution,  but,  on  the  contrary  thereof, 
made  and  constructed  the  same  unsafely  and  incommo- 
diously, and  carelessly  and  negligently,  and  with  bad  and 
insufficient  materials,  and  unskilfully  and  insufficiently,  and 


HAMILTON  &|BROCK  ROAD  CO.  V.  GREAf  WESTERN  R.W.CO.  569 

thereby  the  said  bridge,  afterwards,  and  whilst  the  plaintiffs' 
said  road  was  so  being  used  as  aforesaid,  was  blown  down 
and  fell  through,  and  became  useless,  and  unfit,  and  unsafe 
for  Her  Majesty's  subjects  to  use  ;  and  the  defendants  also 
wrongfully,  carelessly,  and  negligently  suffered  and  per- 
mitted the  same  so  to  remain  and  continue  for  a  long  space 
of  time,  to  wit,  for  six  months,  during  which  time  they 
neglected  to  repair  and  amend  the  same ;  and  the  de- 
fendants carelessly  and  negligently,  and  contrary  to  the 
statute  aforesaid,  omitted  to  keep  and  maintain  the  said 
bridge  safely  and  commodiously.  By  means  of  which 
several  grievances,  all  Her  Majesty's  subjects  who  had  been 
accustomed  to  use  and  travel  upon  the  plaintiffs'  said  road 
for  toll  as  aforesaid,  in  order  to  cross  the  said  bridge  and 
the  said  channel  of  the  said  canal,  and  to  pay  toll  to  the 
plaintiffs  as  aforesaid,  had  ceased  to  do  so,  and  the  plaintiffs 
had  thereby,  and  by  reason  of  the  said  grievances,  been  de- 
prived of  great  gains,  profit  and  emoluments,  which  but  for 
the  said  grievances  they  would  have  derived  from  their  said 
road. 

The  defendants  demurred,  on  the  following  grounds  : 

That  the  declaration  does  not  shew  that  the  plaintiffs  have 
any  peculiar  or  private  property  or  interest  in  the  bridge  in 
the  declaration  mentioned  to  have  been  blown  down,  nor  any 
right  to  have  a  bridge  maintained,  so  as  to  give  them  any 
civil  action  against  the  defendants  for  the  destruction  or 
non-maintenance  thereof. 

That  the  alleged  damage  sustained  by  the  plaintiffs  is  not 
such  as  to  give  to  them  any  civil  action  against  the  defen- 
dants in  respect  thereof. 

That  the  statute  in  the  declaration  mentioned  does  not 
impose  any  such  duty  upon  the  defendants  as  in  the  decla- 
ration is  alleged  ;  and  even  if  it  does,  still  the  declaration 
does  not  set  forth  any  state  of  facts  which  would  give  to  the 
plaintiffs  any  civil  action  for  the  non-compliance  of  the  de- 
fendants with  the  provisions  of  the  said  statute. 


CrWT/nne,  Q.  C,  for  the  demurrer,  cited  Streetsville  Plank 
Road  Company  v.  Hamilton  and  Toronto  Railway  Company, 
T2  VOL.  XVII. 
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13  U.  C.  R.  600  ;  Regina  v.  Great  Western  Railway  Com- 
pany, 12  U.  C.  R.  250 ;  Hubert  v.  Groves,  1  Esp.  148  ; 
Gre^sly  v.  Codling,  2  Ring.  263 ;  16  Vic,  ch.  54. 

Burton,  contra,  cited  Wilkes  v.  Hungerford  Market  Com- 
pany, 2  Ring.  N.  C.  281 ;  Jarvis  v.  Great  Western  Railway 
Company,  8  C.  P.  115. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  can  be  no  doubt,  we  think,  that  the  fifth  section  of 
the  statute  16  Yic,  ch.  54,  does  make  it  incumbent  on  the 
defendants  to  maintain  in  a  proper  state  of  repair  the  bridge 
which  they  were  by  that  act  allowed  to  make  over  the 
eastern  extremity  of  the  Desjardins  Canal :  that  is,  if  they 
and  not  the  Desjardins  Canal  Company  did  erect  the  bridge, 
they  should  be  primd  facie  held  bound  to  maintain  it. 
.  Rut  the  real  question  in  this  case  is  whether  their  failure 
to  do  so  gives  any  right  of  action  to  the  plaintiffs.  We 
think  it  does  not.  It  does  not  appear  in  the  declaration 
whether  before  the  defendants  were  allowed  to  close  up  the 
canal  at  the  point  referred  to,  there  had  been  any  bridge 
which  the  public  could  pass  and  repass  between  the  city  of 
Hamilton  and  the  plaintiffs'  road.  If  there  had  not  been, 
it  then  would  make  the  plaintiffs'  complaint  a  less  reason- 
able one,  though  that  might  not  of  itself  be  an  objection  to 
their  right  of  action.  Rut  we  do  not  think  the  ground  on 
which  the  plaintiffs  endeavour  to  sustain  the  right  of  action 
can  be  held  sufficient. 

If  the  defendants  did  suffer  the  bridge  to  be  for  a  time 
out  of  repair,  so  that  the  public  could  not  safely  and  conve- 
niently pass  over,  that  no  doubt  would  be  a  wrong  done  to 
the  public,  who  had  a  right  to  use  the  alleged  highway 
between  Hamilton  and  the  plaintiffs'  toll  road,  of  which 
alleged  highway  we  think  we  must  take  the  bridge  in  ques- 
tion to  form  a  part.  That  would  in  the  first  place  point  to 
a  prosecution  by  the  Crown  for  the  public  wrong,  and  would 
not  give  to  each  of  the  many  individuals  who  might  be 
incommoded  by  the  nuisance  a  right  to  bring  a  separate 
action  for  his  share  of  the  injury. 

When  the  circumstances  in  any  such  case  have  been  such 
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as  to  occasion  a  special  injury  to  a  particular  person,  then 
such  person  has  been  allowed  to  maintain  an  action  for  his 
particular  damage.  The  cases  illustrating  the  application 
of  this  principle  are  numerous,  and,  as  we  might  expect, 
they  are  not  all  easy  to  be  reconciled  with  each  other,  for  it 
is  most  difficult  in  such  cases  to  draw  a  line  shewing  what 
kind  of  injury  can  be  fairly  treated  as  a  particular  injury, 
and  what  such  an  injury  only  as  should  be  looked  upon  as 
the  individual's  share  of  a  public  inconvenience,  for  which 
the  remedy  must  be  sought  by  a  public  prosecution. 

It  appears  to  us  that  the  complaint  that  the  defendants 
allowed  a  bridge  to  be  out  of  repair,  (which  is  not  a  malfea- 
sance, but  a  non-feasance,)  forming  part  of  a  road  which  led 
into  the  toll-road  of  the  plaintiffs,  by  which  means  the  plain- 
tiffs lost  much  custom  that  would  otherwise  have  come  to 
their  toll-road  by  that  feeder,  if  we  may  call  it  so,  is  a  com- 
plaint of  too  indirect  an  injury  to  sustain  such  an  action. 
Upon  the  same  principle  any  inn-keeper,  who  lived  upon  the 
road  at  either  end  of  the  bridge,  or  every  person  who  kept 
a  place  of  public  amusement  beyond  the  bridge,  to  which 
the  inhabitants  of  Hamilton  had  been  in  the  habit  of  resort- 
ing, might  bring  a  private  action  for  the  loss  of  custom ; 
and  it  would  be  difficult  indeed  to  deny  the  right  of  action 
of  every  tradesman  who  had  lived  upon  the  road  to  sue  for 
loss  of  custom  in  consequence  of  the  bridge  being  out  of 
repair.  And  the  peculiarity  of  this  case  is,  that  the  plain- 
tiffs have  no  direct  interest  in  the  highway  of  which  the 
bridge  in  question  forms  a  part :  they  merely  own  a  toll- 
road,  which  that  highway  intersects,  or  leads  into  ;  and  if 
the  principle  they  contend  for  should  be  admitted,  then 
they  would  have  the  same  right  of  action  on  account  of  any 
other  part  of  any  other  highway,  whether  a  bridge  or  other- 
wise, being  suffered  to  be  out  of  repair,  provided  they  could 
shew  that  some  of  the  persons  using  such  highway  would,  in 
the  ordinary  course  of  things,  probably  have  occasion  to  go 
from  it  into  their  road,  and  along  their  road  far  enough  to 
subject  them  to  toll.  At  what  distance  could  we  say  that  the 
part  of  any  other  road  that  is  out  of  repair  ought  to  be  from 
their  road  to  make  it  right  to  hold  that  the  principle  should  not 
apply  ?    We  do  not  see  how  a  line  could  properly  be  drawn. 
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This  seems  to  us  to  be  an  attempt  to  push  the  principle 
considerably  further  than  was  done  in  Wilkes  v.  The  Hun- 
gerford  Market  Company  (2  Bing.  N.  C.  281),  though  un- 
doubtedly the  plaintiffs'  action  appears  to  receive  a  good 
deal  of  support  from  the  language  of  the  judgment  given  in 
that  case.  There  was,  however,  in  the  case  referred  to,  an 
actual  obstruction  of  a  thoroughfare,  upon  the  very  side  of 
which  the  plaintiff's  shop  was  situated.  Here  the  com- 
plaint is,  that  the  plaintiffs  receive  less  toll  upon  their  road, 
because  another  road  which  crosses  it,  or  leads  into  it,  has 
been  suffered  to  go  out  of  repair. 

We  do  not  see  why  the  owners  of  public  stages  along  any 
part  of  the  plaintifis'  road  should  not  have  the  same  right  of 
action,  nor  why  the  proprietors  of  toll-roads  in  all  parts  of 
the  province  should  not  have  a  right  of  action  against  the 
•proprietors  of  all  other  roads  communicating  with  theirs, 
which  are  suffered  in  any  part  of  them  to  go  out  of  repair. 

That  this  is,  so  far  as  vre  know,  the  first  instance  of  such 
an  action  being  brought,  under  similar  circumstances,  is  at 
least  an  argument  against  it. 

The  case  cited  of  The  Streetsville  Plank  Road  Company 
against  the  Hamilton  and  Toronto  Kailway  Company  (13 
U.  C.  R.  600),  is  very  distinguishable  from  the  present, 
because  in  that  case  the  plaintiffs'  road  was  rendered  almost 
impassable  for  loaded  teams,  by  the  obstruction  which  the 
defendants  for  their  own  purposes  had  placed  across  it. 

The  defendants  are  entitled  to  judgment,  we  think,  on 
this  demurrer. 

Judgment  for  defendants  on  demurrer. 


McCoLLUM  V.  Wilson  et  al. 

Conveyance — Description  of  the  land — Construction  of. 

"  Part  of  broken  lot  number  ninety-four  and  number  ninety-five  and  ninety- 
six,"  means  part  of  number  ninety-four,  and  the  whole  of  ninety-five  and 
ninety-six;  but 

Held,  Burns,  J.,  dissenting,  that  in  this  case  the  particular  description  by 
metes  and  bound  in  the  deed  so  clearly  excluded  part  of  ninety-five  as  to 
control  the  general  words  preceding,  and  prevent  the  whole  from  passing. 

This  was  an  action  of  ejectment  for  the  recovery  of  the 
warehouse  and  wharf,  in  the  village  of  Antrim,  in  the  town- 
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ship  of  Howard,  in  the  county  of  Kent,  being  part  of  the 
easterly  half  of  lot  number  ninety-five,  in  the  broken  front 
concession  on  lake  Erie,  in  the  said  township  of  Howard. 

The  plaintiff  in  the  action  claimed  title  as  purchaser  at 
sheriff's  sale,  under  a  writ  offi.fa.  against  the  lands  of  one 
Robert  Ruddle,  issued  in  a  cause  in  the  county  court  of  the 
county  of  Kent,  wherein  one  Walter  McCrea  was  plaintiff, 
and  the  said  Robert  Ruddle  defendant,  under  the  deed  of 
the  sheriff  of  Kent  to  him  as  such  purchaser. 

The  defendants  claimed  title  in  themselves,  under  a  mort- 
gage from  the  said  Robert  Ruddle  to  the  defendant,  John 
Jamieson,  prior  to  the  writ  of  fi.  fa.  under  which  the  plaintiff 
claimed. 

At  the  trial  at  Chatham,  before  Burns,  J.,  the  title  was 
admitted  to  have  been  in  Robert  Ruddl§. 

The  plaintiff  proved  the  judgment  against  him  before 
named,  entered  19th  of  December,  1866,  for  <£64  12s.  lid., 
and  <£3  7s.  lOd.  costs  :  that  a  fi.  fa.  against  goods  issued 
on  the  16th  of  January,  1857,  and  was  returned  nulla  bona 
on  the  26th  of  April  following  :  that  a  fi.  fa.  lands  issued  on 
the  22nd  of  April,  1857,  was  received  by  the  sheriff  on  the 
same  day,  and  returned  lands  on  hand  on  the  26th  of  April, 
1 858 ;  and  that  a  ven.  ex.  issued  on  the  same  day,  upon  which 
the  sheriff  sold  to  the  plaintiff.  The  deed  from  the  sheriff 
to  the  plaintiff  was  admitted  and  put  in.  It  embraced  the 
whole  of  lots  numbers  ninety-four,  ninety-five,  and  ninety- 
six,  in  the  township  of  Howard,  fronting  on  lake  Erie,  con- 
veying all  Ruddle's  estate  therein. 

It  was  admitted  that  the  wharf  and  warehouse  claimed 
were  on  the  east  half  of  lot  number  ninety-five. 

Eor  the  defence,  the  patent  to  John  Parker  of  300  acres, 
lots  numbers  ninety-five,  ninety-six,  and  the  west  half  of 
ninety-four,  was  put  in,  dated  80th  of  September,  1819, 
described  as  follows  : 

All  that  parcel  or  tract  of  land  situate  in  the  township  of 
Howard,  in  the  county  of  Kent,  in  the  western  district,  in 
our  said  province,  containing  by  admeasurement  three  hun- 
dred acres,  be  the  same  more  or  less,  being  the  broken  lots 
number  ninety-five  and  ninety-six,  and  the  west  half  of  the 
broken  lot  number  ninety-four,  on  lake  Erie,  in  the  said 
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township  of  Howard  ;  together  with  all  the  woods  and 
waters  thereon  lying  and  being,  under  the  reservations, 
limitations  and  conditions  hereinafter  expressed  :  which 
said  three  hundred  acres  are  butted  and  bounded,  or  may 
be  otherwise  known  as  follows :  that  is  to  say,  Commencing 
on  lake  Erie,  on  the  south-east  side  of  the  allowance  for 
road  between  the  broken  lots  numbers  ninety-six  and 
ninety-seven,  and  at  the  southerly  angle  of  the  said  lot 
number  ninety-six  ;  then  north  forty-five  degrees  west, 
sixty-eight  chains,  more  or  less,  to  the  allowance  for  road 
in  the  rear  of  the  said  lot  number  ninety-six,  on  the  south 
side  of  Talbot  road  west ;  then  north  forty-five  degrees  east, 
fifty  chains,  more  or  less,  to  the  centre  of  the  broken  lot 
number  ninety-four  ;  then  south  forty-five  degrees  east, 
forty-five  chains,  more  or  less,  to  lake  Erie ;  then  southerly 
along  the  water's  edge  to  the  place  of  beginning. 

It  was  admitted  that  John  Parker  conveyed  to  Eobert 
Ruddle. 

The  defendants  then  put  in  the  mortgage  under  which 
they  claimed,  from  Robert  Ruddle,  William  Ruddle,  and 
James  Ruddle,  to  John  Jamieson,  dated  23rd  of  February, 
1838.    In  this  the  land  was  described  as  : 

"All  and  singular  those  certain  parcels  and  tracts  of  land 
and  premises,  situate,  lying  and  being  in  the  township  of 
Howard,  in  the  county  of  Kent,  in  the  Western  District,  and 
province  of  Upper  Canada  aforesaid,  known  as  part  of  broken 
lot  number  ninety-four,  and  number  ninety-five  and  ninety- 
six,  in  the  county  of  Kent,  in  the  Western  District,  and 
province  aforesaid,  and  which  lots  are  butted  and  bounded, 
or  may  be  otherwise  known  as  follows :  that  is  to  say,  lot 
number  ninety-four,  commencing  at  the  eastern  angle  of 
said  lot,  on  a  course  north  forty-five  degrees  west,  forty-six 
chains ;  thence  south  forty-five  degrees  west,  nineteen 
chains,  seventy  links  ;  thence  south  forty-five  degrees  east, 
fifty-four  chains,  more  or  less,  to  the  water's  edge  of  lake 
Erie ;  thence  northerly,  along  the  water's  edge  of  the  said 
lake,  to  the  place  of  beginning  in  lot  number  ninety-four. 

"Also  lot  number  ninety-five,  commencing  nine  chains  and 
forty  links,  on  a  course  south  forty-five  degrees  west,  from 
the  northerly  angle  of  said  lot  number  ninety-five ;  then 
south  forty-five  degrees  east,  fifty-four  chains,  more  or  less, 
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to  lake  Erie ;  then  south-westerly,  along  the  shore  of  the 
said  lake,  to  the  distance  of  six  chains,  fifty  links,  at  right 
angles,  beyond  the  limit  between  lot  numbers  ninety-five 
and  ninety-six ;  then  north  forty-five  degrees  west,  sixty- 
one  chains,  more  or  less,  to  the  rear  of  the  said  lot  number 
ninety-six ;  then  north  forty-five  degrees  east,  sixteen  chains, 
ninety  links,  to  the  place  of  beginning. 

"  Also  lot  number  ninety-six,  commencing  at  the  south-west 
angle  of  the  said  lot ;  thence  north  forty-five  degrees  west, 
sixty-nine  chains,  more  or  less,  to  the  northern  boundary  of 
said  lot ;  thence  north  forty-five  degrees  east,  fifteen  chains ; 
thence  south  forty-five  degrees  east,  sixty-one  chains,  more 
or  less,  to  lake  Erie ;  thence  southerly,  along  the  shore  of 
said  lake,  to  the  place  of  beginning,  containing  in  all  by 
admeasurement  three  hundred  acres  of  land,  be  the  same 
more  or  less,  together  with  all  houses,  out-houses,  >  woods, 
ways,  waters  and  water-courses,  thereon  erected,  lying  and 
being,  and  all  the  appurtenances  and  privileges  thereunto 
belonging. 

"  To  have  and  to  hold  the  same,  unto  him,  the  said  John 
Jamieson,  his  heirs  and  assigns,  to  the  sole  and  proper  use, 
benefit  and  behoof  of  the  said  John  Jamieson,  his  heirs  and 
assigns  for  ever,  under  the  restrictions,  limitations  and  con- 
ditions expressed  in  the  original  grant  from  the  Crown  :  Save 
and  except  the  following  building  lots,  in  the  village  of 
Antrim,  as  laid  out  by  Samuel  Smith,  Provincial  Deputy- 
Surveyor,  in  his  plan  of  said  village  of  Antrim,  dated  the 
year  one  thousand  eight  hundred  and  thirty-four,  viz.,  num- 
ber one,  on  Kobert  street ;  numbers  two,  three,  four,  five, 
six,  seven,  eight,  nine  and  ten,  on  Erie  street ;  number  one, 
corner  of  Smith  and  Eobert  streets  west ;  numbers  one,  two, 
three,  four,  five,  six  and  seven,  on  William  street ;  numbers 
one,  two,  three,  four  and  five,  on  Lake  street ;  and  number 
one  on  St.  David  street.'' 

The  mortgage  was  admitted. 

A  verdict  was  taken  by  consent  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  as  to  whether  this  mortgage  covered 
the  east  half  of  lot  number  ninety-five.  If  it  should 
be  so  construed  by  the  court,  the  verdict  to  stand :  if  other- 
wise, a  verdict  to  be  entered  for  defendants. 
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BecTier,  Q.  C,  for  the  plaintiff. 

J".  Wilson,  Q.  C,  and  Christopher  Bohinson,  for  the 
defendants,  cited  Doe  Miller  v.  Dixon,  4  0.  S.  101 ;  Doe 
Gildersleeve  V.  Kennedy,  5  U.  C.  R.  402;  Doe  Burt,l  T.R. 
704;  Doe  Eaikes  v.  Anderson,  1  Stark,  N.  P.  C.  155;  Tay. 
Ev.  961,  962. 

It  was  contended  for  the  plaintiff  that  the  word  "  part" 
in  the  general  description  referred  to  lot  number  ninety-five, 
as  well  as  to  ninety-four ;  and  that,  even  if  this  were  not  so, 
the  general  description  must  be  controlled  by  the  metes 
and  bounds  given  in  the  particular  description :  that  that 
description  referred  only  to  part  of  this  lot,  and  clearly  did 
not  cover  the  east  half;  and  that  the  mortgage  must  be 
construed  by  itself,  without  reference  to  any  matter  out  of  it. 

For  the  defence,  it  was  contended  that  the  whole  of 
lot  number  ninety-five  passed  under  the  mortgage,  by  means 
of  the  particular  description  of  number  ninety-four  running 
over  and  taking  in  part  of  number  ninety-five,  so  that  nine 
chains  and  forty  links  was  not  excluded,  and  this,  defendants 
contended,  because  it  was  only  part  of  number  ninety-four 
that  was  conveyed,  and  not  the  whole  :  or  that  the  whole  of 
number  ninety-five  passed,  because  the  mortgage  purported 
to  transfer  the  whole,  though  the  particular  description  did 
exclude  nine  chains  and  forty  links  of  number  ninety-five, 
and  ran  over  into  number  ninety-six ;  so  that  in  either 
way  this  mortgage  covered  the  whole  of  number  ninety-five. 

That  the  patent  aided  the  construction  of  the  mortgage, 
and  that  the  description  of  part  of  lot  number  ninety-four 
should  be  taken  to  begin,  not  at  the  easterly  angle  of  the 
lot,  but  at  the  angle  of  that  part  which  Ruddle  owned  ;  and 
then  the  different  descriptions  put  together  would  cover  the 
whole  front — and  it  would  require  that  in  order  to  convey 
300  acres. 

Robinson,  C.  J.-— The  question  turns  wholly  upon  the 
construction  of  a  mortgage,  made  on  the  23rd  of  February, 
1858,  by  Robert,  William,  and  James  Ruddle,  to  John 
Jamieson,  of  all  and  singular  those  certain  parcels  and 
tracts  of  land  and  premises,  situate,  lying  and  being  in  the 
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township  of  Howard,  in  the  county  of  Kent,  in  the  western 
district,  and  province  of  Upper  Canada  aforesaid,  known 
as  part  of  broken  lot  number  ninety-four,  and  lots  number 
ninety-five  and  ninety-six,  in  the  county  of  Kent,  in  the 
western  district,  and  province  aforesaid  ;  and  which  lots  are 
butted  and  bounded,  or  may  be  otherwise  known  as  follows : 
that  is  to  say,  lot  number  ninety-four,  commencing,  &c., 
giving  the  boundaries,  &c. 

*'Also,  lot  number  ninety-five,  commencing  nine  chains 
and  forty  links  on  a  course  south  forty-five  degrees  west 
from  the  northerly  angle  of  the  said  lot  number  ninety-five  ; 
then  south  forty-five  degrees  east,  fifty-four  chains,  more  or 
less,  to  lake  Erie ;  then  south-westerly  along  the  shore  of 
the  said  lake  to  the  distance  of  six  chains  fifty  links  at 
right  angles  beyond  the  limit  between  lots  numbers  ninety- 
five  and  ninety-six ;  then  north  forth-five  degrees  west, 
sixty-one  chains,  more  or  less,  to  the  rear  of  the  said  lot 
number  ninety-six  ;  then  north  forty-five  degrees  east, 
sixteen  chains  ninety  links  to  the  place  of  beginning." 

If  the  courses  and  distances  had  been  wholly  omitted, 
and  the  premises  been  described  only  in  the  general  terms 
before  expressed — that  is,  "  known  as  part  of  broken  lot 
number  ninety-four,  and  number  ninety-five  and  ninety-six, 
in,  &c,"  I  should  have  thought  that  the  deed  conveyed  a 
part  of  ninety-four  only  ;  but  what  part  would  have  been  so 
uncertain,  both  as  to  position  and  quantity,  that  the  grant 
as  to  that  part  must  have  been  held  void  ;  and  that  it 
covered  the  whole  of  lots  numbers^'ninety-five  and  ninety- 
six,  for  otherwise  the  deed  would  have  been  as  uncertain  in 
regard  to  those  two  lots  as  the  other,  and  the  words  would 
have  admitted  of  those  two  entire  lots  passing,  because  the 
deed  does  not  S2ij  parts  of,  &c.,  but  part  of  lot  number 
ninety-four,  which  would  be  correct  if  meant  to  be  applied 
to  one  lot  only,  but  not  strictly  correct  if  portions  of  three 
lots  were  intended  to  pass.  Neither  does  the  deed  say  parts 
of  lots  numbers  ninety-four,  ninety-five,  &c.,  but  part  of  lot 
number  ninety-four ;  and  besides,  the  word  "of"  is  not  re- 
peated, and  so  is  only  prefixed  to  the  number  ninety-four,  a  j 
if  that  were  the  only  lot  of  which  the  whole  was  not  granted. 
73  VOL.  XVII. 
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It  has  been  very  common,  both  in  patents  and  deeds,  to 
describe  lands  granted  thus  :  "  part  of  lot  number  nine  and 
lot  number  ten  in  such  a  concession,  &c.,"  and  so  far  as  my 
knowledge  extends  that  has  been  always  understood  to 
mean  part  of  the  one  lot  and  the  whole  of  the  other.  If 
the  language  of  this  deed  had  been,  part  of  lot  number 
ninety-four  and  the  whole  of  lot  number  ninety-five,  there 
could  have  been  no  room  for  a  question ;  but  there  is  really 
no  difference  between  "number  ninety-five"  and  "the 
whole  of  number  ninety-five."  The  words  "  the  whole  of 
would  be  redundant  in  such  a  case,  and  would  be  equally  so 
here,  unless  we  should  hold  that  the  words  "part  of"  belong 
as  much  to  the  other  two  lots  as  they  do  to  the  lot  number 
ninety-four,  which,  for  the  reasons  I  have  stated,  I  do  not 
think  they  do. 

But  then  we  must  take  the  whole  of  the  deed  together,  in 
order  to  ascertain  its  meaning ;  and  when  we  read  the  de- 
scription given  of  the  several  parcels  of  land,  I  feel  no 
doubt,  I  must  say,  that,  whatever  the  parties  may  have 
understood  or  meant  to  express,  they  have  given  so  parti- 
cular a  description,  and  such  a  description,  of  what  they 
meant  in  regard  to  the  lot  number  ninety-five,  which  alone 
is  in  question  in  this  action,  that  we  cannot  hold  that  the 
whole  of  lot  number  ninety-five  was  intended  to  pass,  but 
must  conclude,  judging  only  from  the  deed,  that  the  grantor 
did  intend  the  words  "  part  of"  to  extend  to  the  lot  num- 
ber ninety-five  as  well  as  ninety-four.  We  cannot  hold 
otherwise,  I  think,  because  the  description  is  such  as'  to 
show  that  he  was  advisedly  granting  a  part,  and  not  the 
whole  of  that  lot ;  for  he  commences  at  a  point  nine  chains 
and  forty  links  on  a  course  south  forty-five  degrees  west 
from  the  northerly/  angle  of  the  said  lot  number  ninety -jive^ 
which  point  is  nearly  in  the  middle  of  the  lot,  and  the  de- 
scription only  embraces  land  west  of  that  point.  That  is 
very  clear  ;  and  it  follows,  I  think,  that  we  cannot  hold  the 
whole  lot  to  have  passed  under  the  deed  to  the  defendant. 
It  may  be  that  in  framing  the  description  a  blunder  was 
committed  in  describing  the  land  intended  to  be  granted, 
for  the  manner  in  which  the  part  of  lot  number  ninety-four 
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is  described,  shows  that  the  description  was  framed  by  a 
person  who  was  either  not  experienced  in  such  matters,  or 
did  not  intend  to  frame  the  description  properly. 

There  may  be  a  remedy  to  be  obtained  in  equity,  if  there 
has  been  a  mistake  committed,  or  any  thing  done  intention- 
ally wrong  to  the  prejudice  of  the  person  taking  the  mort- 
gage ;  but  upon  the  case  submitted  to  us,  I  think  our  judg- 
ment must  be  for  the  plaintiff. 

McLean,  J. — The  plaintiff  claims  to  recover  nine  chains 
and  forty  links  in  width  on  the  east  side  of  lot  number 
ninety-five,  in  the  first  concession  on  lake  Erie,  in  the 
township  of  Howard,  extending  from  the  lake  shore  to  the 
rear  of  the  concession. 

The  defendant  claims  the  premises  under  a  deed  to  him, 
bearing  date  the  23rd  day  of  October,  1838,  for  part  of 
broken  lot  number  ninety-four  and  number  ninety-five  and 
ninety-six,  and  the  deed  purports  to  give  a  particular  descrip- 
tion of  each  of  these  lots  as  conveyed,  but  it  is  manifestly 
inaccurate.  Number  ninety-four  is  said  to  commence  at  the 
eastern  angle  of  that  lot,  on  a  course  north  forty-five  de- 
grees west  fifty-six  chains.  This  commencement  cannot 
very  readily  be  understood;  but  if  after  the  word  "lot" 
the  word  "  thence  "  is  inserted  it  becomes  intelligible;  and 
the  subsequent  courses  and  distances  seem  to  include,  not  a 
part,  but  the  whole  of  lot  number  ninety-four.  By  the 
eastern  angle  it  appears  from  the  courses  and  distances 
given  that  the  south-east  angle  on  Lake  Erie  is  intended, 
and  from  thence  the  course  is  north  forty-five  degrees  west, 
forty-six  chains  ;  thence  south  forty-five  degrees  west,  nine- 
teen chains,  seventy  links  ;  thence  south  forty-five  degrees 
east,  fifty-four  chains,  more  or  less,  to  the  water's  edge  of 
lake  Erie  ;  thence  northerly  along  the  water's  edge  of  the 
said  lake  to  the  place  of  beginning  in  lot  ninety-four.  It  is 
difficult  to  understand  why  the  deed  should  express  only  a,  part 
of  lot  number  ninety-four  as  being  conveyed,  while  the  de- 
scription certainly  embraces  the  whole  lot;  and  then  the 
closing  words  of  the  description  "  in  lot  number  ninety-four,'' 
seem  to  convey  an  inference  that  more  was  intended  to  be 
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included  than  lot  number  ninetj-four  only.  If  the  starting 
point  on  Lake  Erie  were  in'  the  centre  of  lot  number  ninety- 
four,  as  it  might  be  if  part  only  belonged  to  the  grantor, 
and  that  part  was  all  that  was  intended  to  be  conveyed,  the 
distances  specified  in  the  northern  boundary,  nineteen  chains 
seventy  links,  would  cover  that  part  of  lot  number  ninety-five 
now  in  dispute,  and  it  is  possible  that  may  have  been 
what  was  intended.  In  that  case  the  part  to  be  conveyed 
being  so  described,  and  the  particular  specification  of  the 
place  of  beginning  on  lot  number  ninety-four  could  be  with- 
out difficulty  understood.  At  present  there  is  nothing  before 
us  to  explain  the  reason  (if  there  was  any)  for  using  those 
terms.  It  is  probable,  however,  that  it  can  be  established 
by  proof  whether  the  party  under  whom  the  defendant  claims 
had  the  whole  of  lot  number  ninety-four,  or  only  half  of  it, 
to  convey  at  the  time  the  deed  was  given.  The  description 
of  lot  number  ninety-five,  though  professing  at  its  commence- 
ment to  be  for  that  particular  lot,  runs  six  chains  and  fifty 
links  on  a  course  at  right  angles  v^^ith  the  side  lines  into  lot 
number  ninety-six,  and  this  seems  to  strengthen  the  conjec- 
ture that  the  description  for  the  part  of  number  ninety-four 
intended  to  be  conveyed  may  have  covered  also  a  part  of 
number  ninety-five.  The  boundaries,  however,  as  given  for 
this  latter  lot  in  the  deed  to  defendant  do  not  support  such 
a  view.  It  is  stated  as  commencing  nine  chains  and  forty 
links  on  a  course  south  forty-five  degrees  west  from  the 
northerly  angle  of  the  said  lot  number  ninety-five.  What  is 
meant  by  the  northerly  angle  appears  by  the  subsequent 
courses  and  distances :  thence  south  forty-five  degrees  east 
fifty-four  chains,  more  or  less,  to  Lake  Erie,  being  precisely 
the  length  of  the  western  line  given  as  the  boundary  of  lot 
number  ninety-four,  though  the  western  boundaries  of  each 
of  the  lots  are  all  longer  than  the  eastern.  Then  south- 
westerly along  the  shore  of  the  said  lake  to  the  distance  of 
six  chains  fifty  links,  at  right  angles  beyond  the  limit  be- 
tween lots  numbers  ninety-five  and  ninety-six ;  then  north 
forty-five  degrees  west  sixty-one  chains,  more  or  less,  to  the 
rear  of  the  said  lot  number  ninety-six.  Then  north  forty- 
five  degrees  east  sixteen  chains  ninety  links  to  the  place  of 
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beginning.  The  widtli  intended  to  be  given  in  the  original 
survey  to  the  several  lots  does  not  appear  by  either  of  the 
plans  put  in ;  and  if  we  are  to  judge  from  the  measurement 
marked  on  one  of  these  plans,  each  differ  from  the  other  in 
width.  Thus  the  width  given  in  the  defendant's  deed  at  the 
northern  boundary  of  lot  number  ninety-four  appears  to  be 
nineteen  chains  and  seventy  links;  but  on  the  plan,  taking 
the  several  distances  as  they  appear  on  it,  the  width  is  only 
nineteen  chains  and  thirty-nine  links.  The  width  of  lot 
number  ninety-five  appears  to  be  nine  chains  and  forty  links, 
now  in  dispute,  and  ten  chains  and  forty  links  included  with 
six  chains  and  fifty  links  of  number  ninety-six,  together  sixteen 
chains  ninety  links  in  the  deed,  thus  making  lot  number  ninety- 
five,  nineteen  chains  and  eighty  links.  Number  ninety-six,  if 
the  measurements  are  correct,  must  contain  twenty-one 
chains  and  fifteen  links  in  rear,  being  fourteen  chains 
and  sixty-five  links,  described  in  the  deed  as  part  of  lot 
number  ninety-six ;  and  six  chains  and  fifty  links  included 
in  the  measurement  with  lot  number  ninety-five.  I  do  not 
know  that  the  variance  thus  appearing  in  the  width  of  several 
lots  can  be  of  any  importance  in  this  particular  case,  but  as 
it  is  probable  that  in  the  original  survey  it  was  intended  that 
the  lots  should  all  be  of  the  same  width,  the  difference  may 
serve  to  shew  that  the  measurements  have  been  inaccurate, 
either  in  the  first  survey  or  in  that  which  the  plan  professes 
to  represent. 

With  the  information  and  plans  now  before  us,  and  taking 
the  place  of  commencement  in  lot  number  ninety-five  as  at 
the  distance  of  nine  chains  and  forty  links  from  the  north- 
east angle,  called  the  northerly  angle,  it  seems  impossible  to 
hold  that  the  premises  in  question  are  included  in  the  de- 
scription contained  in  the  deed. 

The  distance  given  in  the  deed  for  part  of  lot  number 
-ninety-five,  including  six  chains  and  fifty  links  of  lot  number 
ninety-six,  is  stated  at  sixteen  chains  and  ninety  links,  or 
ten  chains  and  forty  links  of  lot  number  ninety-five.  This 
with  nine  chains  and  forty  links,  the  width  of  the  premises 
in  dispute,  would  make  that  lot  nineteen  chains  and  eighty 
links  wide  in  rear.    If  it  was  intended  that  . the  line  in  rear 
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of  the  part  of  lot  number  ninety-six  included  in  the  descrip- 
tion with  lot  number  ninety-five,  should  extend  eastward  as 
far  as  the  northerly  angle,  as  it  is  called,  of  lot  number 
ninety-five,  the  distance  would  be  twenty-six  chains  and 
thirty  links  instead  of  sixteen  chains  and  ninety  links. 

From  the  deed  professing  to  convey  fart  of  broken  lot 
number  ninety-four  and  number  ninety-five,  it  may  be  as- 
sumed that  the  intention  was  to  convey  the  whole  of  lot 
number  ninety-five  and  part  of  lot  number  ninety-four ;  but 
it  in  fact  conveys  only  part  of  number  ninety-five,  and 
the  whole  of  lot  number  ninety-four,  according  to  the  specific 
descriptions  given ;  and  these  must  be  taken  to  control  the 
designation  of  the  lots  by  numbers,  and  to  point  out  the  par- 
ticular portions  of  each  intended  to  be  conveyed.  On  these 
grounds  I  think  the  plaintiff  is  entitled  to  succeed  in  this 
action,  and  that  judgment  must  be  given  for  him  on  the  facts 
stated. 

Burns,  J. — At  the  trial  I  was  of  opinion  that  the  deed 
of  mortgage  should  be  read  that  the  whole  of  lots  numbers 
ninety-five  and  ninety-six  would  pass  to  the  defendant, 
though  the  description  of  ninety-five  certainly  did  omit  a 
portion  of  the  lot.  Upon  reflection,  I  still  continue  of  that 
opinion. 

The  deed  professes  to  convey  all  and  singular  part  of 
broken  lot  number  ninety-four,  and  number  ninety-five  and 
ninety-six.  If  nothing  more  than  this  appeared,  I  think 
there  can  be  no  question  that  we  should  hold  that  the  whole 
of  ninety-five  and  the  whole  of  ninety-six  passed,  and  that  as 
to  lot  number  ninety-four  that  would  be  void  for  uncertainty. 
The  argument  for  the  plaintiff  is,  that  part  of  should  be  held 
to  over-ride  ninety-five  and  ninety-six,  as  well  as  ninety-four ; 
and  we  are  referred  to  the  descriptions,  wherein  it  appears 
certainly  that  the  whole  of  lot  number  ninety-five  is  not  de- 
scribed. If  there  be  any  value  in  the  plaintiff 's  argument, 
that  the  words  part  of  should  be  so  construed,  then  it  must 
apply  to  lot  number  ninety-six,  as  well  as  lot  ninety-five. 
When  we  look  at  the  descriptions,  however,  we  find  that  they 
do  cover  the  wjiole  of  lot  number  ninety-six,  though  bunglingly 
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done,  by  mixing  up  part  of  lot  number  ninet  j-six  with  part  of 
number  ninety-five.  The  description,  therefore,  so  far  as  it 
affects  lot  number  ninety-six,  does  not  carry  out  the  plaintiff's 
proposition,  that  a  part  of  that  lot  was  only  intended  to  be 
granted.  Then,  Tvill  the  description  of  part  of  lot  number 
ninety-five  cut  down  the  words  before  used  granting  the 
whole  lot,  and  will  they  afford  evidence  that  the  parties 
meant  that  only  part  of  lot  ninety-five  was  granted,  as  that 
part  of  lot  ninety-four  was  granted?  Looking  at  the  de- 
scription of  lot  number  ninety-four,  instead  of  a  part  of  it 
being  granted,  in  fact  the  whole  is  granted, — that  is,  if  we 
make  an  allowance  for  a  somewhat  rather  absurd  thing  in 
the  commencement  of  that  description.  The  description 
commences  at  the  eastern  angle  of  the  lot,  and  it  says  on  a 
course  north  forty-five  degrees  west  forty-six  chains.  What 
was  meant,  I  apprehend,  was  that  a  distance  of  forty-six 
chains  should  be  run  on  that  course  from  the  corner.  Then 
running  across  the  lot  nineteen  chains  seventy  links,  em- 
bracing the  whole  width  of  it,  shows  that  in  point  of  fact 
the  description  embraced  the  whole,  instead  of  only  a  part 
of  it.  If  this  be  so,  then  we  have  the  descriptions  standing 
in  this  way :  that  they  embrace  the  whole  of  lot  number 
ninety-six ;  also  the  whole  of  lot  number  ninety-four,  and 
only  part  of  number  ninety-five.  The  descriptions  are 
therefore  inconsistent,  both  with  reading  that  part  of 
lot  number  ninety-six  was  granted  and  that  part  of  number 
ninety-four  was  granted.  I  apprehend  there  can  be  no 
question,  that  if  the  description  of  number  ninety-four 
would  cover  the  whole  lot,  it  would  all  pass,  though  it  was 
before  stated  that  part  of  it  was  granted,  for  a  particular 
description  may  enlarge  such  a  general  one  as  part  of  the 
lot.  The  converse  of  that,  I  apprehend,  will  not  cut  down 
such  general  description,  unless  it  be  clear  from  the  deed 
that  such  was  the  intention.  Now  I  have  shown  that  no 
such  intention  can  exist  with  regard  to  lot  number  ninety- 
six  ;  and  with  regard  to  ninety-four,  the  intention,  as  evinced 
by  the  particular  description,  is  to  enlarge  and  not  cut  down 
the  quantity.  Then  as  to  lot  number  ninety-five,  the  first 
words  would  undoubtedly  give  the  defendant  the  whole  of 
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that  lot,  and  tlie  description  just  as  undoubtedly  gives  only 
part  of  it  to  him.  The  intention  to  give  part  of  each  of  the 
three  lots  is  out  of  the  question  ;  and  it  appears  to  me,  upon 
the  principle  of  construing  a  grant  most  strongly  against 
the  grantor,  we  should  say,  as  regards  lot  number  ninety- 
five,  that  it  cannot  be  cut  down  by  this  description  in  the 
deed,  any  more  than  saying  that  part  of  number  ninety-four 
should  only  pass,  when  the  description  shows  that  by  that 
the  whole  would  pass. 

I  think  the  defendant  is  therefore  entitled  to  judgment. 

J udgment  for  the  plaintiff. 

Burns,  J.,  dissenting,  (a) 


James  Zimmerman  v.  Woodruff  et  al.,  executors  of 
Samuel  Zimmerman. 

Contract — Assignment  of — Right  of  action — Account  stated. 

In  an  action  for  work  and  labour  against  the  executors  of  Z.,  it  appeared 
that  the  work  was  done  under  two  sealed  contracts,  entered  into  origi- 
nally by  Z.  with  one  B.,  who  had  sub-let  one  of  these  contracts  to  the 
plaintiff  and  M.,  and  the  other  to  the  plaintiff  and  D.  The  plaintiff  had, 
by  subsequent  agreement  with  M.  and  D.,  respectively,  acquired  the  sole 
interest  in  each  of  these  contracts ;  but  after  he  had  done  so,  on  each 
contract  between  B.  and  his  sub-contractors  an  agreement  under  seal 
was  endorsed,  by  which  B.  assigned  all  his  interest  in  these  contracts 
respectively  to  Z.,  and  the  sub-contractors — the  plaintiff  and  M.  in  the  one 
case,  and  the  plaintiff  and  D.  in  the  other — agreed  to  accept  Z.  in  place 
of  B.,  and  Z.  agreed  to  assume  the  contracts,  as  if  originally  made  by 
him  with  the  sub-contractors.  The  agreement  endorsed  on  the  contract 
between  B.  and  the  plaintiff  and  D.  was  not  executed  by  D. 

Held,  that  the  plaintiff  could  not  recover  alone,  the  liability  being  to  him- 
self jointly  with  M.  and  D.  respectively  on  the  respective  contracts. 

The  plaintiff  also  sued  on  account  stated,  and  relied  upon  an  account  made 
out  by  defendants'  book-keeper,  headed  as  an  account  of  the  plaintiff 
with  the  estate  of  Z.,  including  this  work,  and  shewing  a  balance  due 
to  him ;  but  the  book-keeper  stated  that  it  was  made  out  at  the  plaintiff's 
request,  and  on  account  of  the  sealed  contracts.. 

Held,  not  sufficient  to  give  a  right  of  action  to  the  plaintiff  alone. 

The  plaintiff  sued  for  work  done  for  the  defendants' 
testator,  and  materials  found.  2ndly.  For  money  paid  for 
testator.  3rdly.  Money  received  by  the  testator  for  the 
plaintiff.  4thly.  For  hire  of  steam-excavators,  horses,  carts, 
steamboat  and  machinery.  5thly.  For  an  account  stated 
between  the  plaintiff  and  the  testator,  with  a  second  set  of 
counts,  stating  the  work  to  have  been  done  for  the  defen- 
dants as  executors,  and  so  of  the  other  causes  of  action. 

(a)  This  case  has  since  been  appealed,  and  now  stands  for  judgment  in 
the  court  above. 


ZIMMERMAN  V.  WOODRUFF  ET  AL. 


585 


The  plaintiff  claimed  by  his  particulars  delivered  $266,427. 
The  defendants  pleaded  to  the  first  set  of  counts — 

1.  That  the  testator  never  was  indebted  to  the  plaintiff  as 
alleged. 

2.  Set-off. 

3.  A  judgment  in  favour  of  the  Bank  of  Upper  Canada 
against  these  defendants,  as  executors  of  Samuel  Zimmer- 
man, for  £217,637  9s.,  besides  costs,  and  that  thej  had 
only  assets  to  the  value  of  £2,000  towards  satisfying  the 
said  judgment. 

4.  Never  indebted,  to  the  counts  against  them  for  debts 
contracted  by  them  as  executors. 

5.  Set-off,  to  the  same  counts. 

The  plaintiff  replied,  that  the  judgment  in  favour  of  the 
Bank  of  Upper  Canada  was  obtained  by  fraud  :  that  Samuel 
Zimmerman  was  only  indebted  to  the  bank  in  £10,000,  and 
that  the  defendants  had  assets  sufficient  to  satisfy  the  debt 
really  due,  and  also  to  satisfy  the  plaintiff  his  demand. 

The  defendants  took  issue  on  this  replication. 

The  plaintiff  was  nonsuited  at  the  trial,  which  took  place 
at  London,  before  Burns,  J.,  upon  the  ground  that  the  work 
sued  for  was  done  for  the  testator,  Samuel  Zimmerman, 
under  two  sealed  contracts,  entered  into  originally  by  him 
with  one  Balsh,  who  had  sub-let  one  of  these  contracts  to 
the  plaintiff  and  one  McDonald,  and  the  other  to  the  plain- 
tiff and  one  Dana ;  and  the  plaintiff  had,  by  subsequent 
agreement  with  his  co-contractors  in  the  several  contracts 
which  they  had  entered  into  with  Balsh,  acquired  the  sole 
interest  in  each  contract ;  and  after  the  plaintiff  had  thus 
acquired  the  sole  interest  in  the  two  contracts,  an  agreement 
under  seal  was  endorsed  on  each  of  the  contracts  between 
Balsh  and  his  sub-contractors,  which  agreement  was,  in 
regard  to  one  of  Balsh's  contracts,  (that  between  him  and 
McDonald  and  the  plaintiff,)  executed  by  Balsh,  McDonald, 
this  plaintiff,  and  Samuel  Zimmerman  the  testator,  and  by 
it  Balsh  assigned  to  Samuel  Zimmerman  all  his  right  in 
that  contract  between  him  of  the  one  part,  and  McDonald 
and  the  plaintiff  of  the  other.  McDonald  and  the  plaintiff 
on  their  part  agreed  to  accept  Samuel  Zimmerman  in  place 
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of  Balsh,  to  all  intents  and  purposes  the  same  as  though  the 
said  Samuel  Zimmerman  had  originally  contracted  with  them 
instead  of  the  said  Balsh.  And  Samuel  Zimmerman  on  his 
part  contracted  that  he  would  assume  the  within  contract  to 
all  intents  and  purposes  as  if  he  had  originally  contracted 
with  them,  McDonald  and  Zimmerman,  and  that  he  would 
save  Balsh  harmless  from  his  contract  with  them. 

This  was  executed  on  the  27th  of  February,  1857,  and 
on  the  same  day  an  agreement  under  the  seals  of  the  parties 
was  in  like  manner  endorsed  on  the  other  contract  between 
Balsh  and  the  plaintiff,  and  Dana,  and  executed  under  the 
hands  and  seals  of  Balsh,  this  plaintiff,  and  Samuel  Zimmer- 
man, but  not  executed  by  Dana,  though  it  was  apparently 
intended  to  be  executed  by  him,  and  was  drawn  up  accord- 
ingly. The  object  and  tenor  of  this  writing  was  precisely 
the  same  in  relation  to  this  contract  as  of  the  other  writing 
in  regard  to  the  other. 

It  was  in  July,  1 856,  some  months  before  these  instruments 
were  executed,  that  the  plaintiff  had  bought  out  his  co-con- 
tractors, McDonald  and  Dana,  in  the  respective  contracts,  by 
writings  executed  between  them,  in  which  he  was  represented 
to  have  purchased  their  interest  for  certain  sums  of  money 
therein  contained. 

The  learned  judge  held,  that  under  these  circumstances 
there  was  nothing  that  could  in  law  discharge  the  estate  of 
Samuel  Zimmerman  from  his  liability  to  Dana  and  McDonald, 
under  the  sealed  agreements  between  him  and  each  of  them 
jointly  with  the  plaintiff,  admitting  that  the  work  was  no 
longer  to  be  considered  to  have  been  done  under  the  con- 
tract between  Samuel  Zimmerman  and  Balsh :  that  if  the 
plaintiff  could  sue  as  representing  the  original  interest  of  the 
contracting  party  who  had  originally  contracted  for  the  work 
with  Samuel  Zimmerman,  he  could  not  sue  alone,  but  only 
jointly  with  his  co-contractors  with  Samuel  Zimmerman  for 
the  work  done  under  each  contract  respectively,  and  there- 
fore he  nonsuited  the  plaintiff,  who  had  liberty  to  move 
against  the  nonsuit. 

Crwi/nne,  Q.  C,  accordingly  moved  for  a  new  trial.  Ist, 
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Because  the  judge  refused  to  receive  secondary  evidence  of 
a  document,  in  respect  of  whicli  a  portion  of  the  plaintiff's 
claim  was  made.  Secondly — Because  he  ruled  that  the 
plaintiff  could  not  on  the  evidence  recover  alone  on  any  of 
the  counts.    Thirdly — On  affidavits. 

The  affidavit  was  made  by  the  plaintiff  himself.  He  swore 
that  from  the  time  he  bough  tout  his  co-contractors,  namely, 
in  July,  1856,  he  was  the  only  person  interested  in  the  con- 
tract :  that  after  the  relinquishment  in  his  favour  by  Dana 
and  McDonald,  he  alone  performed  the  work ;  that  Samuel 
Zimmerman  after  July,  1856,  treated  him  as  the  only  person 
to  be  paid  for  the  work  done  :  that  he  alone  was  paid  and 
gave  receipts  :  that  the  defendants  were  well  aware  of  this, 
and  dealt  with  him  in  the  same  manner  as  Samuel  Zimmer- 
man had  done  :  that  the  final  estimate  rendered  by  the 
defendants'  engineer  of  the  work  done  was  made  out  as  an 
estimate  of  work  done  by  him  alone  ;  and  that  he  was  taken  by 
surprise  by  the  objection  taken  at  the  trial,  or  he  would  have 
had  in  court  the  writings  by  which  in  July,  1856,  Dana  and 
McDonald  had  sold  out  to  him,  and  of  which  he  annexed 
copies.  He  swore  that  after  they  ex3cuted  these  papers 
they  had  in  fact  no  interest  in  the  work :  that  the  contract 
produced  at  the  trial  (that  between  Balsh,  the  plaintiff,  and 
McDonald,)  was  not  signed  by  McDonald  when  he  the  plain- 
tiff signed  it,  and  that  McDonald  was  not  then  present :  that 
lie  believed  McDonald  sighed  it  after  Samuel  Zimmerman's 
death,  and  for  the  purpose  of  throwing  an  impediment  in  the 
way  of  this  suit ;  and  that  he  was  not  aware,  and  had  never 
been  informed  that  the  assignment  (indorsed)  had  been  signed 
by  McDonald. 

The  final  estimates  certified  of  work  done  on  the  two  jobs 
up  to  October,  1857,  described  the  work  as  done  by  the 
plaintiff  and  McDonald  in  the  one  case,  and  by  the  plaintiff 
and  Dana  in  the  other,  not  by  the  plaintiff  alone. 

The  plaintiff  produced  at  the  trial  an  account  made  out  on 
the  29th  of  March,  1858,  by  the  book-keeper  of  the  defen- 
dants, headed  as  an  account  of  "  James  Zimmerman  with 
Zimmerman's  estate,"  in  which  all  the  payments  made  to  him 
on  account  of  their  railway  contracts  and  other  accounts 
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were  charged,  amounting  to  $181,955  59  cts.,  which  was  set 
against  $199,471  45  cts.,  stated  to  be  the  amount  of  esti- 
mates and  extras,  and  a  balance  was  acknowlged  as  being  due 
James  Zimmerman  of  $17,515  86  cts.;  and  the  plaintiff 
relied  on  that  as  a  statement  of  account  of  monies  due  by 
him  from  the  defendants  on  which  he  was  entitled  to  recover 
as  upon  account  stated. 

The  work  was  finished  in  September  or  October,  1857. 
The  defendants'  book-keeper  swore  that  the  paper  made 
out  by  him,  shewing  the  value  of  work  done,  and  the  pay- 
ments made  to  the  plaintiff,  was  made  out  at  the  request  of 
the  plaintiff,  and  he  stated  that  it  was  done  by  him  on  the 
footing,  and  on  account  of  the  sealed  contracts. 

It  was  proved  that  Samuel  Zimmerman  was  aware  before 
he  died,  in  March,  1857,  that  the  plaintiff  had  bought  out 
McDonald's  and  Dana's  interest  in  the  two  contracts.  Ac- 
cording to  the  evidence  there  seemed  no  room  to  doubt  that 
in  fact  he  did  know  it. 

The  learned  judge  considered  that  the  circumstance  of 
Dana  not  having  executed  the  writing  endorsed  on  the  con- 
tract with  Balsh,  dated  27th  of  February,  1857,  was  of 
no  consequence,  for  that  Samuel  Zimmerman's  covenant  with 
the  plaintiff  and  him  contained  in  it  would  still  enure  to  his 
*  benefit,  and  enable  him  to  sue  the  estate ;  and  he  thought 
that  the  account  as  between  the  defendants  and  the  plaintiff, 
made  out  by  the  defendants'  book-keeper,  and  stating  a 
balance  as  due  to  the  plaintiff  of  $17,515,  explained  as  it 
was  by  the  book-keeper,  could  not  be  relied  upon  as  giving  a 
right  of  action  to  the  plaintiff  alone,  notwithstanding  the 
legal  effect  of  the  sealed  instruments. 

Simmons  v.  Wood,  5  Q.  B.  170 ;  Knowles  v.  Michel,  13 
East,  249 ;  Davenport  v.  Rackstow,  1  C.  &  P.,  89 :  Cocking  v. 
Ward,  1  C.  B.,  858;  Teed  v.  Elworthy,  14  East,  210,  were 
cited  in  support  of  the  application. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  learned  judge  was  bound  to  give  way,  as  he 
did,  to  the  objection  that  by  reason  of  the  written  contract 
which  had  been  executed  between  the  testator  and  Balsh, 
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the  plaintilF,  James  Zimmerman,  was  unable  to  sustain  an 
action  in  his  own  name  alone  for  the  work  done.  Admitting 
that  the  sealed  writings,  dated  the  27th  of  February,  1857, 
and  endorsed  on  the  two  contracts  between  Balsh  and  his 
sub-contractors,  had  the  effect  of  creating  as  it  were  an 
original  agreement  between  the  late  Samuel  Zimmerman  of 
the  one  part,  and  the  plaintiff  and  his  co-subcontractor  in 
each  case  of  the  other  part,  and  that  Balsh  was  from  thence- 
forth wholly  out  of  the  concern,  as  well  in  point  of  legal 
effect  as  otherwise,  yet  Samuel  Zimmerman  had  by  those  two 
agreements,  to  which  he  was  a  party,  rendered  himself  liable 
to  this  plaintiff  and  McDonald  in  the  one  case,  and  to  this 
plaintiff  and  Dana  in  the  other,  and  nothing  had  been  done 
which  could  relieve  him  from  that  liability,  and  which  could 
be  said  to  have  the  effect  of  leaving  him  liable  to  pay  the 
plaintiff  alone  for  the  work  done  to  the  exclusion  of  the  other 
party,  to  whom  Samuel  Zimmerman  had  equally  bound  him- 
self by  his  covenant ;  and  what  makes  the  case  even  stronger, 
if  possible,  against  the  plaintiff  than  it  otherwise  would  be, 
in  regard  to  his  capacity  to  sue  alone,  is  that  these  instru- 
ments of  the  27th  of  February,  1857,  were  really  executed 
after  the  plaintiff,  according  to  the  evidence,  had  bought  out 
the  interest  of  his  former  co-contractor. 

Then  as  to  the  competency  of  the  plaintiff  to  sustain  his 
action  on  the  footing  of  an  account  stated  with  himself  alone 
by  the  defendants  through  their  agent.  We  doubt  whether, 
if  the  evidence  had  been  clear  in  regard  to  such  accounting, 
it  could  be  regarded  as  bringing  this  case  within  the  principle 
laid  down  in  Knowles  v.  Michel  (13  East  249),  Cocking  v. 
Ward  (1  C.  B.  858),  and  the  cases  cited  in  them.  Those  were 
cases  in  which  the  point  to  be  considered  was  whether  the 
plaintiff  could  avail  himself  of  the  account  stated  without 
further  evidence  of  his  demand,  when  there  was  no  appear- 
ance even  of  a  strictly  legal  right  of  action  in  any  other 
person  as  well  as  of  himself  upon  the  same  demand.  In  this 
case  Samuel  Zimmerman  was  bound  under  seal  to  pay,  not 
the  plaintiff  alone,  but  to  pay  him  jointly  with  another,  and 
the  legal  interest  of  the  other  party  under  the  deed  could 
never  be  extinguished  by  an  account  stated  with  one  of  the 
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two  covenantees.  But  independently  of  this,  the  evidence 
did  not  prove  such  an  account  with  the  agent  of  the  executors 
as  shewed  that  the  agent  had  it  in  his  mind  to  do  more  than 
state  the  sum  due  for  the  work,  without  reference  to  the 
particular  parties  to  whom  it  was  payable  ;  and  at  any  rate 
he  could  not  change  the  position  of  the  parties  in  that  re- 
spect if  he  had  desired  and  intended  to  do  so.  The  case  of 
Middleditch  v.  Ellis  (2  Ex.  623),  indeed  is  an  express 
authority  against  the  plaintiff's  recovering  upon  an  account 
stated,  even  if  he  alone  had  been  the  covenantee  with  Samuel 
Zimmerman  in  the  instrument  of  the  27th  of  February,  1857. 
This  seems  at  variance  with  some  previous  cases,  but  it  is  a 
deliberate  judgment  of  the  Court  of  :Exchequer,  and  would 
require  to  be  carefully  considered  if  the  facts  in  the  case 
before  us  were  similar,  which  they  are  not. 

If  we  could  see  how  the  plaintiff  could  by  any  evidence 
which  he  has  it  in  his  power  to  give  enable  himself  to  re- 
cover upon  this  record' at  another  trial,  we  should  be  disposed 
to  take  the  course  taken  in  Teed  v.  Elworthy  (14  East  210), 
referred  to  by  Mr.  Gwynne,  and  grant  a  new  trial,  on  pay- 
ment of  the  costs  of  the  last  trial  by  the  plaintiff,  but  we 
cannot  see  how  this  could  be  of  any  service  to  the  plaintiff. 

Rule  refused. 


Jordan  v.  Smith  and  Patterson. 

Evidence — One  joint  maker  called  for  the  other — Partnership. 

One  of  two  defendants  sued  as  joint  makers  of  a  note,  who  allows  judgment 
to  go  by  default,  cannot  be  called  as  a  witness  for  the  other. 

Held,  that  on  the  evidence  in  this  case,  given  below,  the  jury  were  justified 
in  finding  defendants  to  be  liable  as  partners,  notwithstanding  the  proof  of 
a  dissolution. 

This  action  was  upon  two  promissory  notes,  signed  "  J.  S. 
Smith  &  Co.,"  as  makers,  in  one  of  which  the  promise  was 
to  pay  the  plaintiff  £55  8s.  4d.  in  two  months,  and  in  the 
other  to  pay  the  plaintiffs  £55  14s.  3d.  in  three  months. 
Both  notes  were  dated  15th  of  May,  1857. 

Smith  allowed  judgment  to  go  by  default.  Patterson 
pleaded  that  he  did  not  make  the  notes. 

At  the  trial  at  Picton,  before  McLean,  J.,  the  question 
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was  whether  Patterson  was  a  partner  with  Smith  when  the 
notes  were  made,  and  bound  as  such  by  the  signature  ^' J.  S. 
Smith  &  Co." 

The  defendant,  Patterson,  desired  to  call  Smith  as  a  wit- 
ness for  him,  but  the  learned  judge  rejected  him. 

Patterson  had  carried  on  business  in  Kingston  before 
1848,  solely  on  his  own  account.  Smith  joined  him  in 
April,  1848,  and  their  business  was  carried  on  under  the 
firm  of  John  Patterson  &  Company.  In  June,  1848,  they 
dissolved  partnership,  as  appeared  by  an  instrument  pro- 
duced, signed  by  both  ;  and  from  that  time  Smith  carried 
on  business  under  the  firm  of  Smith  &  Company,  and  a  sign 
in  that  name  of  business  was  put  on  the  shop  ;  but  Patter- 
son always  remained  in  the  place  of  business,  taking  a  most 
active  part  in  the  business,  and  signing  the  name  of  Smith 
&  Co.  to  notes,  letters  and  receipts,  sometimes  writing 
underneath  that  signature  the  name  Pattersoii^  and  sometimes 
not.    Smith  became  insolvent  in  1856. 

The  plaintifi"  contended  that  Patterson  was  still  a  partner, 
notwithstanding  the  instrument  that  had  been  executed  by 
him  and  Smith  in  June,  1848,  which  v/as  in  Patterson's 
writing,  and  witnessed  by  their  book-keeper  at  the  time. 

Patterson  insisted,  on  the  other  hand,  that  he  was  only 
serving  Smith  in  the  capacity  of  salesman  and  managing 
clerk,  at  a  salary ;  and  he  produced  a  writing,  by  which 
Smith  agreed  to  give  him  a  salary  of  .£250  for  the  year 
from  the  1st  of  October,  1855,  to  the  1st  of  October,  1856. 
The  notes  sued  on  were  made  in  May,  1856  ;  and  if  there 
was  a  fraud  intended  in  this  alleged  agreement,  and  if  Pat- 
terson had  not  acted  in  such  a  manner  as  warranted  those 
dealing  with  Smith  &  Co.  in  considering  him  a  partner,  then 
of  course  he  could  not  be  held  liable  upon  those  notes. 

It  was  admitted  that  Smith  had  no  partner,  if  Patterson 
was  not  a  partner,  and  no  explanation  was  given  of  the  busi- 
ness being  carried  on  under  the  name  of  Smith  8{  Co.,  if 
Smith  was  alone  in  the  business. 

The  evidence  was  strong  to  shew  that  Patterson  acted  as 
having  a  principal  interest  in  the  business,  and  that  he  was 
very  generally  understood  and  believed  to  be  a  partner  : 
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that  he  spoke  and  wrote  of.  the  business  as  our  business,'* 
and  did  whatever  a  principal  could  be  expected  to  do  ;  and 
it  was  proved  that  many  persons  dealing  with  the  firm  ad- 
dressed them  on  business  by  letters  directed  to  "  Smith  & 
Patterson,"  and  that  he  never  intimated  to  any  one  so  deal- 
ing with  the  firm  that  he  was  not  a  partner.  The  books  of 
Smith  &  Co.  were  produced,  and  it  did  not  appear  by  them 
that  an  account  had  been  kept  with  Patterson  as  a  salaried 
clerk,  and  a  balance  struck,  annually  or  otherwise,  as  was 
done  with  another  clerk  in  the  house,  and  would  be  usually 
done  as  a  matter  of  course  ;  but  after  a  lapse  of  many  years 
what  Patterson  had  had  during  the  whole  period  was  "written 
ofi""  in  the  book,  as  if  settled.   The  jury  found  for  the  plaintifi*. 

Richards^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  evidence,  and  on  the  ground  of  surprise,  and  on  afiida- 
vits,  and  also  on  account  of  the  rejection  of  the  co-defendant 
Smith  as  a  witness.  ■ 

WaUbridgCy  Q.  C,  shewed  cause.  O.  S.  Patterson  sup- 
ported the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  jur}^,  we  think,  were  well  warranted  by  the  evidence 
in  concluding  that  Patterson  either  was  in  fact  a  partner  or 
had  held  himself  out  as  a  partner  by  his  conduct,  and  was 
therefore  liable  as  such  to  those  who  dealt  with  Smith  &  Co., 
whatever  might  have  been  the  private  understanding  between 
them.  We  cannot  say  that  we  ought  to  set  aside  the  verdict, 
looking  at  the  evidence  which  was  given  by  many  witnesses. 
The  affidavits  filed  in  support  of  the  motion  are  made  by 
Smith,  the  other  defendant,  and  by  Patterson  himself. 
They  both  deny  the  partnership  in  very  distinct  and  posi- 
tive terms.  But  Patterson's  testimony  could  not  be  taken 
in  his  own  favour,  if  we  should  grant  a  new  trial,  nor  could 
the  other  defendant,  Smith,  be  called  as  a  witness  for  him, 
for  Smith  is  a  defendant  upon  the  record  and  in  this  action : 
if  his  evidence  should  lead  to  the  acquittal  of  Patterson,  it 
would  equally  acquit  himself,  for  the  plaintiff  could  not 
recover  against  one  of  the  two. 

We  discharge  the  rule. 

Rule  discharged. 


CORPORATION  OF  ASPHODEL  V.  SARGANT  ET  AL.  598 


In  the  Matter  of  the  Corporation  op  the  Township 
OF  Asphodel,  and  William  Sargant,  Eward  Patter- 
son, Hugh  Ewing,  and  Timothy  Murphy. 

Contested  election — Delay  in  taking  the  declaration — Neio  election — Refusal  to 
act— Mandamus— 22  Vic,  ch.  99  sees.  122,  124,  130,  183. 

Five  township  councillors  were  elected  at  the  general  election  in  January. 
At  their  first  meeting  on  the  17th,  only  one  made  the  declaration  of 
qualification,  and  a  doubt  having  been  raised  as  to  the  other  four  in 
consequence  of  some  employment  held  by  them  under  the  corporation, 
they  delayed  in  order  to  consult  the  county  court  judge.  On  the  19th 
they  met  again  and  organised  themselves,  but  on  the  same  day  the  Reeve 
for  the  previous  year  issued  his  warrant  to  elect  four  other  councillors, 
who  were  returned;  and  on  the  31st  these  four,  with  the  man  who  had 
first  qualified,  met  and  claimed  to  be  the  council. 

Held,  that  the  second  election  was  invalid,  for  the  parties  first  elected  not 
having  refused  to  qualify,  but  only  delayed,  and  having  done  so  within 
the  twenty  days  allowed,  there  was  no  ground  for  a  new  election. 

A  mandamus  was  ordered  to  the  clerk  to  deliver  up  the  papers  to  the  council 
first  chosen. 

This  was  an  application  on  the  part  of  the  corporation 
against  four  individuals,  to  shew  by  what  authority  they 
pretend  to  be  the  councillors  of  the  township,  and  to  exercise 
the  powers  of  the  corporation  when  the  offices  were  full  by  the 
election  of  others  at  the  general  election  in  January  last. 

The  facts  were  these :  five  councillors  were  elected  at  the 
general  election  in  January  and  returned  to  serve  for  the 
year.  At  their  first  meeting  on  Monday,  the  17th  of  January, 
they  all  appeared.  One  of  the  five  made  and  presented  his 
declaration  of  qualification,  and  no  question  was  raised  with 
regard  to  his  being  properly  a  councillor  for  the  township. 
With  respect  to  the  remaining  four  it  seemed  an  objection  was 
made — but  how,  or  in  what  manner,  and  by  whom  or  for 
what  purpose  did  not  clearly  appear — that  these  four  were 
disqualified  to  act  as  councillors  in  consequence  of  their  be- 
ing engaged  during  the  year  previous  as  commissioners  for 
the  expenditure  of  township  moneys,  for  which  services  it 
seemed  they  had  received  some  remuneration.  The  four 
persons  delayed  qualifying  themselves  on  that  day,  in  order 
that  they  might  consult  or  have  the  opinion  of  the  judge  of 
the  county  court  upon  the  subject.  Nothing  was  done  on 
the  17th  of  January,  there  being  only  one  councillor  who 
had  qualified  himself.  It  did  not  appear  that  any  adjourned 
meeting  was  appointed^  but  the  four  on  that  day  declined  to 
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qualify  themselves.  On  the  19th  of  January  a  requisition 
was  signed  and  presented  to  the  person  who  had  been  reeve 
of  the  township  for  the  year  1858,  requiring  him  to  issue  his 
warrant,  and  four  others  were  under  that  authority  elected 
and  returned,  and  on  the  31st  of  January  the  four  new 
elected  councillors,  with  the  fifth  who  had  been  elected  at 
the  general  election,  met  and  organised  themselves  as  the 
council  of  the  township.  In  the  meantime,  however,  the 
four  persons  elected  at  the  general  election  met  again  on  the 
19th  of  January,  and  filed  their  declarations  of  qualification, 
and  organised  themselves  as  the  council  of  the  township. 

In  connection  with  this  application,  a  rule  nisi  was  ob- 
tained for  a  mandamus  to  James  Foley,  who  was  the  town- 
ship clerk,  and  had  been  chosen  again  by  the  councillors 
elected  under  the  warrant  issued  by  the  reeve,  to  deliver  up 
to  the  parties  claiming  under  the  first  election  the  seal  of 
the  corporation,  and  all  books  and  papers  in  his  possession. 

Head,  Q.  C,  for  those  elected  at  the  general  election 
of  the  township,  obtained  a  rule  nisi  calling  upon  the 
four  persons  thus  elected  under  the  warrant  of  the  reeve, 
to  shew  cause  why  an  information  in  the  nature  of  a  quo 
warranto  should  not  be  filed  against  them  in  the  name  of 
the  corporation. 

Uceles,  Q.  C,  shewed  cause. 

The  clauses  of  the  statute  bearing  upon  the  case  are 
referred  to  in  the  judgments. 

McLean,  J. — The  affidavits  filed  do  not  shew  an  absolute 
refusal  to  make  and  subscribe  the  declaration  of  office  re- 
quired by  the  176th  section ;  on  the  contrary,  they  shew 
that  they  only  declined  for  the  time  until  they  could  see  the 
judge  of  the  county  court  relative  to  the  objections  raised 
against  them,  and  that  within  the  twenty  days  allowed  to 
them  they  did  make  and  subscribe  the  declaration  of  office. 
The  whole  difficulty  appears  to  have  arisen  from  the  reeve 
of  1858  having  issued  a  warrant  for  the  election  of  four 
members  of  the  council  when  in  fact  there  were  no  vacancies 
in  that  body.    If  indeed  it  could  be  shewn  that  the  four 
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persons  just  elected  had  absolutely  refused  to  qualify  or  to 
accept  office,  then  the  issuing  of  a  warrant  for  a  new  election 
would  be  quite  right  under  the  124th  section  of  the  act  22  Vic, 
ch.  99,  which  provides  for  the  filling  up  of  vacancies  which 
may  occur  previous  to  the  organisation  of  the  council  for  the 
year.  Whether  there  was  such  absolute  refusal  as  to  justify 
the  issue  of  a  warrant  to  fill  up  so  many  vacancies  may  be 
tried  and  decided  on  the  information  which  is  now  applied 
for.  It  is  therefore  proper  that  the  rule  obtained  to  shew 
cause  why  an  information  should  not  issue  should  be  made 
absolute. 

In  connexion  with  the  application  in  this  case  is  one  for' 
a  mandamus  to  the  clerk  of  the  township  council,  to  deliver 
over  to  parties  claiming  to  be  the  council  under  the  election 
held  on  the  first  Monday  in  January,  all  books,  papers,  and 
records  in  his  possession.  From  the  affidavits  filed,  it  cer- 
tainly appears  that  the  issuing  of  a  warrant  on  the  19th  of 
January  for  the  election  of  four  members  of  the  council,  as 
if  there  were  so  many  vacancies,  was  wholly  unnecessary, 
and  that  the  elections  held  under  such  warrant  cannot  be 
upheld.  If  so,  the  council  legally  elected  must  be  entitled 
to  have  possession  of  the  records  and  books  of  the  township, 
and  the  clerk  has  no  right  to  withhold  them.  Upon  the 
mandamus  nisi  this  point  may  be  contested  and  decided 
should  it  not  be  sooner  done  on  the  information  with  respect 
to  the  election  of  members.  A  mandamus  nisi  will  in  the 
meantime  issue  as  moved  for. 


Burns,  J. — The  question  presented  for  adjudication  upon 
this  motion  is  whether  the  election  of  the  four  newly  elected 
persons  is  legal,  or,  in  other  words,  whether  the  four  per- 
sons who  declined  to  qualify  upon  the  17th  of  January,  but 
who  did  qualify  themselves  upon  the  19th,  had  vacated  their 
seats  in  the  council  of  the  corporation  by  such  neglect  or 
refusal. 

We  see,  by  the  183rd  section  of  the  Municipal  Corpora- 
tions Act,  that  twenty  days  are  allowed  to  every  person 
within  which  to  make  and  complete  his  declaration  of  quali- 
fication before  he  is  liable  for  the  penalty  imposed  under 
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that  section.  These  twenty  days  within  which  the  declara- 
tion shall  be  made  are  to  be  computed  from  the  time  of  the 
person  knowing  of  his  election.  When  the  four  persons,  or  i 
any  or  either  of  them,  knew  of  their  election  as  councillors 
at  the  general  election  is  not  shewn,  so  that  we  do  not  know 
whether  they  have  or  not  incurred  any  penalty  for  not 
qualifying  themselves.  The  175th  section  declares  that  no 
one  shall  enter  upon  the  duties  of  office  until  he  makes  and 
subscribes  the  declaration  required.  Nothing  could  there- 
fore have  been  done  in  the  discharge  of  township  duties  on 
the  17th  of  January,  when  the  five  councillors  met,  for  only 
one  qualified  himself.  It  was  under  the  122nd  and  124th 
sections  of  the  act  that  the  reeve  of  the  former  year  acted,  and 
issued  his  warrant  for  a  noAV  election,  conceiving  that  what 
was  done  on  the  17th  of  January  completely  vacated  the 
seats  of  the  four  persons  who  declined  to  qualify.  Whether 
the  former  reeve  be  right  in  that  view  must  depend  upon 
the  construction  to  be  put  upon  the  130th  section.  Now  it 
is  clear  enough  that  the  council  is  not  bound  to  organise 
itself  on  the  third  Monday  in  January,  for  that  statute  says 
that  it  may  be  done  on  some  day  thereafter  at  noon.  It 
might  so  happen  that  it  would  be  impossible  for  a  majority  of 
the  elected  councillors  to  be  present  on  that  day.  Nothing 
is  said  whether  those  present  shall  adjourn  to  another  day, 
or  that  the  clerk  should  give  notice  thereof.  I  suppose  that . 
might  be  regulated  by  the  standing  orders  and  rules  of  the 
council,  as  a  matter  of  internal  government.  The  question 
is  therefore  whether  what  the  four  persons  did  was  equiva- 
lent to  a  positive  refusal  to  take  office.  .It  does  not  appear 
that  they  did  decline  the  office  :  they  only  declined  making 
the  declaration,  and  that,  as  stated,  until  they  could  have 
the  opinion  of  others  upon  the  point  of  objection  raised 
against  them.  It  is  an  important  point  to  consider  upon 
what  evidence  it  shall  be  that  the  reeve  of  the  former  year 
shall  act  in  issuing  a  warrant  for  another  election  under  the 
provisions  of  the  122nd  or  124th  sections  of  the  act.  In  the 
case  before  us  there  is  nothing  to  shew  at  what  time  these 
persons  were  aware  of  their  elections ;  and  if  it  were  to 
happen  that  in  any  case  the  person  elected  did  not  become 
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aware  of  his  election  until  a  day  or  two  perhaps  before  the 
third  Monday  in  January,  we  could  not  hold  that  he  was 
bound,  at  the  risk  of  losing  his  seat,  to  qualify  himself  on 
that  day,  when  we  see  that  he  may  do  it  within  twenty  days 
after  knowledge  of  his  election.  If  he  would  lose  his  seat 
by  reason  of  not  qualifying  on  that  day,  and  that  a  new 
election  must  be  the  legal  result  of  his  doing  so,  then  this 
absurdity  would  follow,  either  that  he  would  be  liable  for 
not  qualifying  within  the  twenty  days,  or  if  he  did  qualify 
within  that  time  then  there  was  no  use  in  it,  for  that  by 
reason  of  neglecting  or  delaying  to  do  so  on  the  third  Mon- 
day in  January  his  seat  might  be  filled  by  another  person 
to  his  exclusion. 

It  is  impossible  to  lay  down  any  rule  as  to  what  amount 
or  what  kind  of  evidence  or  information  should  be  laid 
before  the  former  reeve  to  enable  or  authorise  him  to  issue 
his  warrant  to  hold  another  election,  but  in  this  case  it  does 
not  appear  from  the  information  laid  before  us  that  he 
could  have  had  sufficient  information  or  evidence  before 
him.  It  was  a  mistake  for  him  to  suppose,  because  the  four 
elected  persons  did  not  qualify  on  the  17th  of  January,  that 
he  had  a  right  to  consider  the  seats  so  vacated  that  he 
should  issue  his  warrant.  If  the  time  had  then  expired 
within  which  they  should  make  the  declaration  of  qualifica- 
tion, and  it  appeared  and  was  made  known  to  him  that 
these  persons  had  unreservedly  declined  to  qualify,  of  course 
he  then  would  have  been  quite  right  in  issuing  his  warrant. 
The  statute,  however,  says  that  the  council  may  organize 
upon  another  day  besides  the  third  Monday  in  January ; 
and  there  appears  to  be  nothing  whatever  unreasonable, 
when  an  objection  was  made  upon  the  17th  of  January  to 
these  persons  taking  their  seats  as  councillors,  that  they 
should  desire  a  day  or  two  to  consult  whether  they  might 
not  be  liable  to  be  unseated  on  account  of  disqualification. 
The  reeve  was  premature  in  granting  his  warrant.  The 
elected  persons  did  again  meet  on  the  19th  of  January,  and 
took  upon  themselves  the  duties  of  councillors.  We  do  not 
see  any  thing  that  should  prevent  them  from  doing  so. 

The  rule  should  be  made  absolute  for  an  information  in 
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the  nature  of  a  quo  warranto,  and  if  the  defendants  desire 
to  contest  the  matter  they  can  plead  to  the  information, 
and  thus  take  the  formal  opinion  of  the  court  upon  the 
subject. 

In  the  answer  of  the  clerk  to  the  application  for  a  man- 
damus we  do  not  understand  him  to  make  any  resistance  to 
it,  provided  those  under  whom  he  acted  do  not  legally  con- 
stitute the  council,  and  all  he  desires  to  do  is  to  deliver  the 
seal  to  the  body  which  in  law  is  entitled  to  have  the  control 
of  it. 

We  need  not  further  enter  into  the  particulars  than  as 
contained  in  the  judgment  already  given.  The  result  of 
that  application  renders  it  necessary  that  the  rule  nisi  for 
the  mandamus  should  be  made  absolute.  The  defendant,  if 
he  contests  the  right,  and  contends  further  that  the  persons 
last  elected  were  properly  the  council  of  the  corporation, 
may  plead  to  the  mandamus,  and  thus  formally  take  the 
opinion  of  the  court.  ' 

Rule  absolute,  {a). 


Cascaben  v.  Conway. 

Ejectment — Disputed  boundary — Evidence  of  title. 

In  ejectment  the  plaintiff  claimed  the  land  in  his  writ  as  part  of  lot  number 
six,  and  defendant  defended  for  it  as  part  of  number  five.  No  notices 
of  title  were  attached  to  the  record. 

Held,  that  the  plaintiff  was  not  bound  to  prove  his  title  to  lot  number  six. 

Ejectment  to  recover  that  part  of  lot  number  six,  in  the 
Township  of  Russell,  next  to,  adjoining,  and  lying  along  the 
southern  limit  or  side  line  of  lot  number  six,  being  six  rods 
wide,  and  extending  of  that  width  along  the  whole  southern 
limit  or  side  line  the  whole  length  of  the  lot. 

The  defendant,  George  Conway,  appeared  and  defended 
for  a  part  of  the  land  mentioned  in  the  writ ;  that  is,  that 
portion  claimed  by  the  plaintiff  as  part  of  lot  number  six, 
but  claimed  by  the  defendant  as  part  of  lot  number  five,  in 
the  fourth  concession,  being  the  north  side  of  lot  number 

{a)  The  Chief  Justice,  having  been  absent  during  the  argument  of  this 
case,  gave  no  judgment. 
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five,  and  extending  along  the  northern  limit  of  the  said  lot 
number  five,  the  side  line  being  run  according  to  law  with 
the  original  posts. 

No  notices  of  title  by  either  party  were  attached  to  the 
record. 

The  trial  took  place  before  Richards,  J.,  at  L'Orignal. 
A  great  deal  of  evidence  was  given  on  the  part  of  the  plain- 
tiff to  establish  some  posts,  with  a  view  of  proving  where  the 
line  should  start  from  to  divide  lot  number  six  from  lot  num- 
ber five.  The  plaintiff  put  in  the  patent  from  the  Crown  to 
John  McDonald  for  lot  number  six,  a  deed  from  John  Mc- 
Donald to  Duncan  McDermot  for  the  same  land,  dated  the 
18th  of  June,  1840,  another  deed  from  McDermot  to  Arthur 
Cascaden,  dated  July,  1851,  and  another  from  Arthur  Cas- 
caden  to  himself,  for  the  south  half  of  the  lot,  dated  the  9th 
of  April,  1852.  The  last  two  deeds  were  properly  proved 
by  the  subscribing  witness,  but  the  deed  from  John  McDonald 
to  McDermot  had  two  subscribing  witnesses,  one  of  whom 
was  dead,  and  the  other  was  not  accounted  for  as  being 
either  dead  or  absent  from  the  province,  though  the  hand- 
writing was  proved.  No  evidence  was  offered  in  proof 
of  the  hand-writing  of  the  grantor.  The  defendant  took 
the  objection  at  the  close  of  the  plaintiff's  case,  that  the 
plaintiff  must  fail  for  want  of  proof  of  the  conveyance  of 
lot  number  six  from  the  grantor  of  the  Crown.  The  plaintiff 
was  in  possession  of  the  south  half  of  lot  number  six,  and 
the  defendant  in  possession  of  lot  number  five. 

The  learned  judge  gave  way  to  the  objection  and  nonsuited 
the  plaintiff,  to  which  he  submitted  out  of  deference  to  the 
judge's  opinion,  that  though  the  question  between  the  parties 
was  a  dispute  as  to  boundary  between  the  two  lots,  yet  the 
plaintiff  was  bound  to  prove  his  title  to  the  south  half  of  lot 
number  six,  or  that  part  of  it  which  he  claimed. 

Orombie,  obtained  a  rule  nisi  to  set  aside  the  nonsuit.  He 
cited  Har.  C.  L.  P.  A.  405;  Doe  dem.  Gilkison  v.  Shorey, 
1  U.  C.  R.  341 ;  Darling  v.  Wallace,  9  U.  C.  R.  611. 

Burns  shewed  cause. 
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Burns,  J.-— Accordiog  to  the  cases  cited  by  Mr.  Crombie 
the  defendant  correctly  enough  put  upon  the  record  with  his 
appearance  a  limitation  of  defence  to  the  piece  of  land  he 
claimed,  and  he  was  right  enough  to  claim  it  as  part  of  lot  num- 
ber five,  as  the  real  dispute  between  the  parties  was  whether  it 
was  part  of  the  one  lot  or  a  part  of  the  other.  The  point  we 
have  to  determine  upon  this  application  now  is,  what  effect 
that  should  have  upon  the  proof  at  the  trial,  or  whether 
either  party  should  go  into  proof  of  title-deeds.  This  case 
serves  to  illustrate  that  the  action  of  ejectment  is  not  so  con- 
venient a  mode  of  settling  a  question  of  boundary  as  that  of 
trespass  to  the  land  would  be. 

1  think  we  must  take  the  defendant  to  mean  this  as  his 
answer,  "I  do  not  deny  that  you  are  the  owner  of  lot  num- 
.ber  six,  but  what  land  you  claim  as  being  part  of  that  lot,  I 
say  is  part  of  lot  number  five."  The  title  undoubtedly  is  in 
question  between  the  parties  in  this  action,  but  then  is  it  in 
question  any  further  than  as  dependent  upon  the  point  to  be 
determined,  whether  the  land  in  dispute  is  part  of  number 
six  ?  The  plaintiff 's  paper  title  to  lot  number  six  does  not 
help  in  any  way  to  the  solution  of  that  question,  and  whether 
the  piece  in  dispute  be  part  of  lot  number  six  or  part  of  lot 
number  five,  cannot  be  established  by  proof  of  a  deed  by  a 
a  witness,  which  deed  professes  to  transfer  lot  number  six, 
unless  there  be  something  in  the  deed  which  would  prove 
something  applicable  to  the  soil  upon  which  to  start  from  to 
run  the  line.  Here  there  did  not  appear  any  thing  whatever 
to  be  derived  from  the  deed,  to  help  a  surveyor  or  any  wit- 
ness in  saying  where  the  corner-stake  or  post  between  the 
lots  was.  Every  thing  depended  upon  the  knowledge  of  the 
witnesses  as  to  locality. 

Suppose  upon  a  record  framed  as  this  is,  the  plaintiff  had 
brought  a  great  many  witnesses  to  prove  a  long  chain  of 
title  deeds,  thereby,  if  he  succeeded,  entailing  a  heavy  ex- 
pense upon  the  defendant,  might  not  the  defendant  say, 
"You  have  no  right  to  put  me  to  that  expense,  inasmuch  as 
I  have  only  denied  that  the  land  you  claimed  formed  part  of 
lot  number  six.    You  need  have  only  proved  that  fact,  and 
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I  must  have  failed."  It  appears  to  me  the  defendant  would 
have  a  good  right  to  say  so.  If  that  be  so,  then,  on  the 
other  hand,  he  has  no  right  to  say  to  the  plaintiff,  "though 
I  claim  the  land  in  question  to  be  a  part  of  lot  number  five, 
yet  you  must  not  only  prove  that  it  is  part  of  lot  number  six, 
but  you  must  also  prove  your  title  deeds  to  lot  number  six." 
No  doubt  the  defendant  may,  in  defending  himself,  if  he 
thinks  it  is  necessary  for  him  to  do  so,  put  the  plaintiff  to 
the  proof  of  his  title  strictly  to  the  lot  independent  of  the 
question  whether  the  land  in  dispute  forms  part  of  the  one 
lot  or  part  of  the  other,  but  the  question  is  whether  this 
record  necessarily  puts  the  plaintilF  to  the  proof  of  both,  or 
whether  the  defendant  is  to  be  understood  as  limiting  the 
proof  to  be  offered  at  the  trial  to  the  one  point,  namely, 
whether  in  truth  the  land  in  dispute  is  part  of  lot  number 
six  or  part  of  lot  number  five.  It  seems  to  us  good  sense, 
and  reason,  and  the  great  convenience  to  litigating  parties 
prove  that  we  should  understand  the  defendant  as  limiting 
the  issue  to  the  latter  point. 

The  nonsuit  therefore  was  wrong,  and  should  be  set  aside 
without  costs. 

McLean,  J.,  concurred. 

Kule  absolute,  {a) 

(a)  The  Chief  Justice  having  been  absent  during  the  argument  gave  no 
judgment. 
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EeginaV.  Mercer. 

Sale  of  office—Information— b  ^  6  Ed.  VL,  ch.  16,  49  Geo,  III,  ch.  126— 

Scire  Facias. 

The  statute  6  &  6  Ed.  VI.,  against  buying  and  selling  of  oflEices,  is  in  forco 
in  this  country  under  the  40  Geo.  III.,  ch.  1,  as  part  of  the  criminal  law 
of  England. 

Any  act  done  in  contravention  of  that  statute  is  indictable,  though  not 
specially  made  so. 

Qucbve,  per  Robinson,  C.  J.,  whether  it  is  also  introduced  by  the  32  Geo. 
III.,  ch.  1,  which  adopts  the  law  of  England  "^in  all  matters  of  contro- 
versy relative  to  property  and  civil  rights." 

The  49  Geo.  III.,  ch,  126,  clearly  extends  the  5  &  6  Ed.  VI.,  to  Upper 
Canada,  and  to  the  office  of  sheriff — Foott  v.  Bullock,  4  U.  C.  R.  480, 
confirmed. 

The  defendant  agreed  with  R,,  then  sheriff  of  the  County  of  Norfolk,  to  give 
him  £500  and  an  annuity  of  £300  a  year  if  he  would  resign  ;  R.  accord- 
ingly placed  his  resignation  in  defendant's  hands ;  the  £500  was  paid, 
and  certain  lands  conveyed  to  secure  the  annuity ;  and  it  was  further 
agreed,  that  in  the  event  of  the  resignation  being  returned,  and  R.  con- 
tinuing to  hold  the  office,  the  money  should  be  re-paid  and  the  land 

.  re-conveyed,  but  R.  did  not  undertake  in  any  way  to  assist  in  procuring 
the  appointment  for  defendant.  The  defendant  having  been  appointed 
by  the  government  in  ignorance  of  this  agreement,  an  information  was 
filed  against  him,  and  Sci.  Fa.  brought  to  cancel  his  patent. 

Held,  that  this  was  an  illegal  transaction,  within  the  5  &  6  Ed.  VI.,  and 
that  an  information  might  be  sustained  under  that  act  without  reference 
to  the  49  Geo.  III.,  which  clearly  prohibited  and  made  it  a  misdemeanor. 

Semble,  that  the  agreement  would  also  have  been  an  offence  at  common  law. 

The  ignorance  of  the  government,  which  was  averred  in  the  information,  as 
to  the  illegal  agreement,  was  immaterial. 

This,  was  an  information  filed  by  tlie  Attorney- General  for 
Upper  Canada' against  the  defendant,  for  a  misdemeanor,  in 
having  corruptly,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  agreed  to  pay  and  secure,  and 
for  having  paid  and  secured,  to  Henry  Van  Allan  Rapelje, 
sheriff  of  the  County  of  Norfolk,  a  certain  consideration  in 
money  therein  mentioned,  for  the  resignation  by  the  said 
Rapelje  of  his  said  office,  to  the  intent,  and  purpose  that 
defendant  should  be  appointed  thereto. 

The  first  count  of  the  information  was  as  follows : 
"Be  it  remembered,  that  the  Honourable  John  Alexander 
Macdonald,  Attorney-General  for  Upper  Canada,  who  for 
our  lady  the  Queen  prosecuteth  in  his  own  proper  person, 
Cometh  here  in  the  court  of  our  said  lady  the  Queen,  before 
the  Queen  herself,  on  Monday,  the  first  day  of  this  present 
term  of  Trinity,  and  for  our  said  lady  the  Queen  giveth  the 
court  here  to  understand  and  be  informed,  that  before  and  at 
the  time  of  the  committing  of  the  offence  hereinafter  next 


REGINA  V.  MERCER. 


603 


mentioned,  the  office  of  sheriff  of  the  County  of  Norfolk,  in 
Upper  Canada,  was  and  is  an  office  touching  the  execution 
of  justice :  that  one  Henry  Van  AlLan  Rapelje  was  at  the 
time  duly  appointed  and  authorised  by  our  sovereign  lady  the 
Queen  to  perform  the  duties  of  the  said  office :  that  hereto- 
fore, to  wit,  on  the  28th  of  January,  1858,  it  was  corruptly, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  agreed  for  the  consideration  next  hereinafter  men- 
tioned by  and  between  Lawrence  William  Mercer,  and  the 
said  Henry  Van  Allan  Rapelje,  that  the  said  Henry  Yan 
Allan  Rapelje  being  appointed  to,  and  entitled  to  hold  and 
enjoy,  the  said  office,  should  surrender,  yield  up,  and  resign 
and  relinquish  his  said  office  unto  our  said  sovereign  lady  the 
Queen,  for  the  intent  and  purpose  that  the  said  Lawrence 
William  Mercer  should  be  appointed  to  the  same,  and  receive 
and  take  for  his  own  use  and  benefit  all  the  emoluments  and 
reward  which  should  or  might  arise  therefrom  :  that  in  con- 
sideration thereof,  the  said  Lawrence  William  Mercer  cor- 
ruptly, and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  promised  and  agreed,  that  upon  the  resig- 
nation as  aforesaid  of  the  said  Henry  Van  Allan  Rapelje  of 
his  said  office,  he,  the  said  Lawrence  William  Mercer,  would 
pay  him,  the  said  Henry  Van  Allan  Rapelje,  the  sum  of 
^500  of  lawful  money  of  Canada,  and  secure  and  pay  to 
him,  the  said  Henry  Van  Allan  Rapelje,  during  the  natural 
life  of  him,  the  said  Henry  Van  Allan  Rapelje,  an  annuity 
or  yearly  income  of  X300  of  lawful  money  of  Canada.  And 
the  said  Attorney-General  doth  further  give  the  court  to 
understand  and  be  informed,  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  and  in  the  terms  thereof, 
afterwards,  to  wit,  on  the  28th  of  January,  1858,  the  said 
Henry  Van  Allan  Rapelje,  at  the  special  request  of  the  said 
Lawrence  William  Mercer,  did  surrender,  yield  up,  and  resign 
and  relinquish  his  said  office  of  sheriff  of  the  County  of  Nor- 
folk, with  intent  and  purpose  that  the  said  Lawrence  William 
Mercer  should  be  appointed  to  the  same  :  that  the  said  resig- 
nation of  the  said  Henry  Van  Allan  Rapelje  was  afterwards, 
to  wit,  on  the  second  of  February,  in  the  year  last  aforesaid, 
duly  accepted  by  her  majesty  the  Queen  :  th^t  afterwards,  to 
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wit,  on  the  said  second  day  of  February,  in  the  year  last 
aforesaid,  the  said  Lawrence  William  Mercer,  in  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  and  by  reason  of 
the  resignation  of  the  said  Henry  Van  Allan  Rapelje  con- 
sequent on  such  agreement,  but  in  ignorance  thereof  by  our 
said  lady  the  Queen,  was  duly  appointed  to  the  said  office  of 
sheriff  of  the  County  of  Norfolk,  and  authorised  to  receive 
the  emoluments  thereof  and  reward  arising  therefrom,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity,  whereupon  the  said  Attorney-General,  upon  behalf 
of  our  said  lady  the  Queen,  prays  the  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  him,  the  said  Lawrence  William  Mercer, 
in  this  behalf  to  make  him  answer  to  our  said  lady  the  Queen 
touching  and  concerning  the  premises  aforesaid." 

There  were  five  other  counts  in  the  information,  which  it 
is  considered  unnecessary  to  give,  all  charging  substantially 
the  same  offence,  but  varied  in  form  in  order  to  meet  the 
evidence.    The  defendant  pleaded  not  guilty  to  all. 

Scire  facias  was  also  brought  to  cancel  the  patent  ap- 
pointing the  said  Lawrence  William  Mercer,  on  account  of 
the  same  alleged  agreement,  and  the  defendant  demurred  to 
the  writ,  as  shewing  nothing  sufficient  in  law  to  cause  the 
said  letters  patent  to  be  cancelled. 

The  circumstances  of  the  case  had  already  been  under  the 
consideration  of  Parliament,  and  it  was  agreed  that  for  the 
purposes  of  argument  certain  statements  appearing  in  evi- 
dence before  a  committee  of  the  Legislative  Assembly  should 
be  taken  as  the  facts  of  the  case,  and  that  the  court  should 
be  allowed  to  draw  inferences  therefrom  in  the  same  manner 
as  a  jury  would  be  allowed  to  do.  It  was  also  agreed  that  the 
pleadings  on  both  sides  should  form  part  of  the  special  case ; 
and  that  all  questions  of  a  mere  formal  or  technical  nature 
should  be  waived,  with  a  view  to  the  determination  of  whatever 
questions  of  law  arose  out  of  the  facts  stated  with  regard  to 
the  conduct  of  the  defendant ;  the  substantial  question  for  the 
opinion  of  the  court  being  whether,  under  the  facts  stated, 
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the  defendant  had  acted  in  any  manner  contrary  to  law.  If 
the  court  should  be  of  opinion  in  the  affirmative,  the  judgment 
to  be  entered  for  the  Crown. 

The  following  are  the  material  parts  of  the  evidence  taken 
before  the  committee  of  the  house  : 

John  Midout,  Esquire,  Registrar  of  the  County  of  York, 
in  compliance  with  the  order  of  the  committee  to  lay  before 
it  copies  of  all  conveyances,  bonds,  agreements,  memorials, 
&c.,  in  connexion  with  the  subject  before  it,  produced  two 
papers,  one  a  memorial  of  an  indenture  of  bargain  and  sale, 
dated  the  30th  of  January,  and  recorded  the  8th  of  February, 
1858,  from  Mercer  and  wife  to  Eapelje,  in  consideration  of 
£3750,  of  certain  land  in  the  City  of  Toronto ;  the  other,  a 
memorial  of  a  similar  indenture,  dated  and  recorded  on  the 
same  days,  conveying  to  said  Mercer  certain  other  land  in 
said  City,  in  which  the  consideration  was  not  mentioned. 

Henri/  Van  Allan  Hapelje,  Esquire,  called  in,  and  ex- 
amined : 

By  Mr.  Chairman. — What  is  your  name  and  place  of 
residence  ? — My  name  is  Henry  Van  Allan  Rapelje,  and  I 
reside  at  Simcoe,  in  the  County  of  Norfolk. 

Were  you  the  sheriff  of  the  County  of  Norfolk  ?  If  yes, 
when  did  you  cease  to  hold  that  office  ? — I  was  sheriff  of 
Norfolk.  I  resigned  I  think  in  the  latter  part  of  January,  or 
first  of  February. 

Do  you  know  Lawrence  Mercer,  the  present  sheriff  of  Nor- 
folk?—I  do. 

Did  you  before  your  resignation  have  any  communication 
with  the  said  Mercer  relative  to  the  Shrievalty  of  Norfolk  ; 
state  what  that  communication  was  ? — I  think  directly  from 
Mr.  Mercer  I  received  one  or  two  communications,  but 
I  received  several  communications  from  him  through  Colo- 
nel Wilson,  Mr.  Gcoffry  B.  Hall,  and  I  think  others, 
with  regard  to  the  Shrievalty  of  Norfolk.  Colonel  Wilson, 
I  think,  spoke  to  me  a  year  or  two  ago  relative  to  appointing 
Mr.  Mercer  my  deputy,  and  taking  the  office,  and  giving  me 
a  certain  amount  for  it  yearly.  I  found  I  could  not  do  that 
with  safety,  as  there  was  a  statute  against  letting  the  office, 
and  I  declined.  I  had  a  great  deal  of  trouble  with  my 
deputies,  and  was  in  ill  health.  Some  time  after,  I  had  a 
proposal  from  Colonel  Wilson  as  coming  from  Mr.  Mercer, 
asking  me  what  I  would  take  for  the  office.  I  did  not  know 
what  to  say.  I  thought  it  v^as  a  novel  sort  of  thing ;  I  took 
no  notice  of  it.  Some  time  after  that,  again,  (during  the 
latter  part  of  the  fall,  I  think,)  I  received  a  letter  whilst  at 
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Walsingham,  from  Colonel  Wilson,  saying  that  his  brother 
(Mr.  Mercer)  was  very  anxious  for  an  answer.    I  wrote 
Colonel  Wilson,  saying  that  I  would  take  five  thousand 
pounds — that  being  about  £300  a  year.  Soon  after  I  met  Mr. 
Hall,  who  told  me  that  he  had  received  a  communication  from 
Mr.  Mercer,  saying  that  five  thousand  pounds  was  too  much, 
but  that  he  would  give  me  .£300  a  year  for  the  oflSce  during 
life.    I  asked  Mr.  Hall  how  that  was  to  be  done.    Mr.  Hall 
replied,  that  I  would  have  nothing  to  do  with  getting  the 
office  for  Mr.  Mercer,  as  he  (Mr.  Mercer)  would  take  upon 
himself  all  the  responsibility  of  procuring  the  appointment. 
Nothing  further  took  place  until  about  the  middle  of  January 
last,  when  I  received  a  communication,  I  think  from  Mr. 
Wilson — it  may  have  been  from  Hall — requesting  an  answer 
to  his  last  proposal.    I  wrote  in  reply,  that  if  he  (Mercer) 
would  pay  me  £500  down,  and  secure  me  £300  a  year  during 
life,  I  would  resign.    I  wish  the  committee  to  distinctly 
understand  that  I  had  nothing  to  do  with  Mr.  Mercer's  ap- 
'point-ment.    I  further  said  in  my  letter  that  if  he  did  not 
come  to  these  terms  he  must  drop  the  subject  altogether.  I 
got  an  answer  immediately  from  Mr.  Mercer ;  he  said  the 
amount  was  large,  but  he  would  see  me  in  a  few  days.  Very 
soon  after  a  telegraph  came  to  me  from  Mr.  Mercer,  desiring 
me  to  meet  him  in  Simcoe  on  the  following  day.    I  did  not 
do  so.    A  day  or  two  after  that,  Mr.  Mercer  came  to  Wal- 
singham,  where  I  was  ;  he  said  he  had  got  the  thing  all  right ; 
that  he  got  Dr.  Connor's  opinion,  which  he  produced,  and 
wanted  me  at  once  to  put  my  resignation  in  his  hands.  I 
laughed,  and  said,  "  Mr.  Mercer,  you  are  very  hasty,  but  this 
is  a  very  serious  matter  to  me,  and  I  shall  not  do  it  until  I 
am  fully  secured  in  the  payment  of  £300  a  year."  "He  pro- 
posed that  I  should  go  to  Simcoe.    I  declined,  but  said  I 
would  go  to  Toronto,  as  Mr.  Gait  was  my  counsel,  and  I 
wanted  to  see  him.    A  few  days  after  I  came  to  Toronto — 
called  on  Mr.  Gralt,  first  alone,  and  afterwards  with  Mr. 
Mercer  ;  told  Mr.  Gait  all  about  the  proposal,  and  consulted 
him  as  to  how  I  was  to  be  secured.    Mr.  Gait  said  I  could 
be  secured  if  Mr.  Mercer  had  real  estate.    Mr.  Mercer 
brought  over  his  title  deeds  of  property  here  in  town.  I 
have  no  doubt  that  the  property  mentioned  in  the  memorials 
produced  is  the  same.    Mr.  Gait  drew  up  a  memorandum  in 
writing,  which  was  signed  by  myself  and  Mr.  Mercer,  agree- 
ing that  as  soon  as  I  placed  in  Mr.  Mercer's  hands  my  resig- 
nation, I  was  to  receive  £500  in  money,  and  be  secured  in 
£300  a  year  during  life.    Mr.  Mercer  was  to  run  the  risk  of 
getting  the  appoiiitment.   I  was  to  have  nothing  whatever 
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to  do  with  the  government,  and  whether  he  got  the  office  or 
not  I  was  to  be  secured  in  £300  a  year,  or  to  be  replaced  in 
my  office  by  his  handing  back  my  resignation.  After  the 
signing  I  placed  my  resignation  in  Mr.  Gait's  hands,  on  the 
understanding  that  when  the  security  was  given  Mr.  Gait 
should  hand  the  resignation  to  Mr.  Mercer.  I  left  town,  and 
the  whole  matter  was  arranged  by  Mr.  Gait.  The  necessary 
mortgages  securing  me  in  .£300  a  year  for  life  were  made 
out — I  take  this  for  granted  from  seeing  the  memorials.  I 
have  been  paid  £250  in  cash  on  the  £500,  and  hold  Mr. 
Mercer's  note  for  the  balance  of  £500  ;  part  of  the  £250  I 
received  then  in  town,  and  the  other  part  after  I  returned  to 
Simcoe. 

Did  you  consider  your  transaction  with  Mr.  Mercer  to  be 
a  legal  one,  and  did  you  take  advice  from  legal  gentlemen 
on  the 'subject? — As  to  the  legality  of  the  transaction,  I 
know  nothing  about  it,  consequently  I  came  to  consult  Mr. 
Gait ;  at  first  Mr.  Gait  appeared  to  have  doubts  ;  he  said  he 
would  require  time  to  look  into  the  case  ;  after  looking  into 
it  he  said  he  thought  the  thing  could  be  done ;  when  Mercer 
came  to  Toronto  we  went  to  Mr.  Gait's  office  together ;  we 
met  Mr.  Gait  there :  Mr.  Mercer  had  a  conversation  with 
Mr.  Gait  in  my  presence  with  regard  to  the  legality  of  the 
thing  ;  Mr.  Gait  repeated  over  that  he  had  doubts  on  the 
question  ;  Mr.  Mercer  then  produced  Mr.  Connor's  opinion  ; 
Mr.  Gait  looked  at  it,  and  he  told  Mr.  Mercer  that  at  first 
he  had  doubts  about  the  legality  of  the  transaction,  but  he 
had  come  to  the  conclusion  that  the  thing  might  be  done. 

Did  you  know  at  the  time  you  made  your  arrangements 
with  Mr.  Mercer,  that  he  was  to  be  appointed  in  your  place? 
Of  course  I  could  not  know  it ;  he  was  to  run  his  own  risk. 
Mercer  gave  me  decidedly  to  understand  that  if  he  could  get 
my  resignation  he  would  get  the  office  ;  1  remarked,  ''Now,  if 
any  thing  should  turn  up  that  you  should  not  get  the  office, 
it  would  be  hard  for  you  to  pay  me  £300  a  year."  He  said 
"  you  need  not  trouble  yourself  about  that ;  I  will  pay  you 
that  any  way,"  or  something  to  that  effect. 

Were  you  given  to  understand,  directly,  or  indirectly,  by 
Mr.  Mercer,  that  he  had  any  communication  with  any  mem- 
ber of  the  Government,  or  any  other  person,  to  the  effect 
that  he  would  get  the  appointment  in  case  of  your  resigna- 
tion ;  what  were  the  grounds  of  his  assurance  that  he  would 
get  it ;  did  he  not  state  them  to  you  ? — I  think  not,  although 
he  gave  me  to  understand  that  he  would  be  sure  to  get  the 
appointment  if  I  resigned;  he  did  not  state  in  so  many 
words  that  he  had  made  arrangements  with  the  government, 
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though,  of  course,  I  inferred  that  he  had,  with  some  person  ; 
he  did  not,  that  I  recollect,  state  the  grounds  of  his  assur- 
ance. 

Was  there  any  understanding  or  agreement  between  you 
and  Mr.  Mercer,  that  should  Mr.  Mercer  not  be  appointed  in 
your  place,  the  deeds  or  documents  above  mentioned  would 
not  be  signed  ? — If  Mr.  Mercer  did  not  get  the  appointment, 
and  if  he  would  place  me  in  my  old  position,  then  the 
agreement  between  himself  and  me  was  to  be  null  and  void 
as  if  it  never  had  been  made,  but  it  was  further  agreed  that 
if  Mr.  Mercer  did  not  get  the  appointment,  and  I,  in  conse- 
quence of  handing  in  my  resignation,  should  lose  the  office, 
then  I  was  to  be  secured  in  the  £'600  a  year,  just  as  if  he 
had  been  appointed  in  my  stead.  The  resignation  was 
placed  in  Mr.  Mercer's  hands  to  be  dealt  with  as  he  saw  fit. 
I  had  nothing  further  to  do  with  it. 

How  comes  it  that  the  deeds  made  to  you  by  Mercer  and 
his  wife  are  absolute  conveyances  in  fee  simple,  while  the 
bargain  between  you  was  only  for  the  purpose  of  securing 
you  in  a  life  annuity  of  £300  a  year  ? — That  was  altogether 
left  to  my  solicitor  ;  I  left  the  preparation  of  the  titles  in  his 
hands.  There  is  a  memorandum  in  writing  between  Mr. 
Mercer  and  myself  in  my  solicitor's  hands  ;  he  will  be  enabled 
to  explain  the  whole  matter. 

Lawrence  William  Mercer,  Esquire,  called  in  and  ex- 
amined. 

When  were  you  appointed  sheriff  of  the  County  of  Norfolk  ? 
I  received  a  notification  of  my  appointment  on  the  3rd  or 
4th  of  February  last.  The  appointment  appeared  in  the 
Canada  Qazette  about  the  13th  or  14th  of  March.  The 
commission  is  dated  the  10th  of  March. 

Please  state  what  took  place  between  you  and  Mr.  Rapelje 
about  the  office  of  Sheriff  of  the  County  of  Norfolk  ? — Some 
time  last  autumn  I  was  up  shooting  in  Norfolk,  and  staying 
with  Mr.  Hall,  my  brother-in-law,  when  he  first  mentioned 
to  me  that  Mr.  Rapelje  vfas  tired  of  his  office,  and  desirous 
to  leave  it ;  and  as  I  was  anxious  to  get  to  that  part  of  the 
country  where  I  formerly  resided,  I  asked  Mr.  Hall  to  ask  Mr. 
Rapelje,  the  first  time  he  saw  him,  if  any  arrangement  could 
be  made  between  him  and  me.  A  month  or  two  afterwards 
Mr.  Hall  wrote  me  saying  that  he  had  seen  Mr.  Rapelje  and 
mentioned  the  matter  to  him,  and  that  Mr.  Rapelje  had  said 
he  would  take  £5,000  for  the  office,  which  would  amount  to 
£300  a  year.  I  wrote  back  to  Mr.  Hall  saying  that  I  could 
not  give  any  such  sum  as  £5,000,  but  that  I  would  give  him 
£300  a  year  if  he  would  resign.    Mr.  Hall  on  this  saw  Mr. 


REGINA  V.  MERCER. 


609 


Rapelje,  and  wrote  me  saying  that  no  doubt  some  arrange- 
ment could  be  made  if  I  saw  Mr.  Rapelje.  I  then  came  to 
Toronto  before  seeing  Mr.  Rapelje,  to  enquire  from  my  at- 
torney if  the  thing  could  be  done  legally  and  properly,  if  I 
got  the  situation.  After  examination,  he  (Dr.  Connor)  gave 
me  the  opinion  following  : 

"I  am  informed  that  the  querist  proposes  to  a  sheriff 
to  secure  to  him  an  annuity  of  a  certain  amount,  secured 
upon  real  estate,  provided  the  sheriff  resign  his  office. 

The  annuity  is  not  to  be  conditional  on  the  querist 
obtaining  the  appointment,  but  absolute,  and  the  resigning 
sheriff  is  not  to  take  any  part  in  the  appointment  of,  or  sug- 
gesting the  appointment  of  querist,  or  in  any  manner  what- 
ever to  use  his  interest  for  the  querist  in  the  matter. 

"  I  am  of  the  opinion  that  the  contract  for  the  annuity 
would  not  be  void  or  illegal  on  grounds  of  public  policy  or 
otherwise,  but  could  be  enforced." 

"  Skeffington  Connor." 

"  Toronto,  19th  January,  1858." 
Before  being  thus  assured  that  it  could  be'  done  without  any 
injury  to  Mr.  Rapelje  or  myself,  legally  and  properly,  I  went 
to  ask  Mr.  Attorney-General  Macdonald  if  I  had  any  chance 
of  getting  the  appointment  of  sheriff  of  Norfolk  in  the  event 
of  Mr.  Rapelje's  resigning.  He  (Mr.  Macdonald)  said  he 
could  not  promise,  as  he  had  other  parties  to  speak  to,  namely, 
his  colleagues,  but  that  my  recommendations  were  strong  for 
the  first  vacancy.  I  then  went  up  and  closed  the  matter  with 
Mr.  Rapelje.  I  have  read  the  evidence  of  Mr.  Rapelje,  as 
given  before  the  Committee,  and  corroborate  distinctly  all 
that  he  has  said  ;  and  I  add — the  deeds  made  by  myself  and 
Mrs.  Mercer  to  Rapelje  were  not  intended  to  be  absolute, 
but  to  remain  so  only  until  Mr.  Gait  could  get  time  to  substi- 
tute for  them  other  deeds  securing  Mr.  Rapelje  an  annuity 
of  £300  a  year.  Three  months  was  the  period  given  for  this 
to  be  done  in. 

Did  you  understand  from  Mr.  Rapelje  or  his  friends  before 
you  commenced  negotiations  with  him,  that  he  desired  to 
resign  his  office  provided  he  could  get  a  compensation  for  so 
doing  ? — I  understood  both  from  Mr.  Rapelje  and  his  friends 
that  he  disliked  the  office,  and  was  anxious  to  resign  it  if  he 
could  get  a  consideration  for  it. 

Did  you  make  formal  application  for  the  Shrievalty  of 
Norfolk  ?— I  did. 

Did  Mr.  Rapelje  recommend  you  to  Government  for  the 
office  of  Sheriff  of  the  County  of  Norfolk  ?— No. 

Did  you  forward  your  application  for  the  Shrievalty  of 

VOL.  XVII. 


610  queen's  bench,  HILARY  TERM,  22  VIC. 


Norfolk  to  the  Provincial  Secretary  in  the  usual  way,  and  was 
it  accompanied  by  any  recdmmendations  ? — I  handed  in  my 
formal  application  personally,  with  the  resignation  of  Mr. 
Rapelje,  to  the  office  of  the  Provincial  Secretary. 

Thomas  Gait,  Esquire,  called  in  and  examined. 

What  is  your  name,  profession,  and  place  of  residence  ? — 
Thomas  Gait.  I  reside  at  Toronto.  I  am  a  barrister  at 
law,  &c. 

Were  you  the  professional  adviser  of  H.  V.  A.  Rapelje,  in 
the  matter  of  the  arrangement  between  himself  and  Mr. 
Lawrence  W.  Mercer,  relative  to  the  resignation  of  the 
former  of  the  office  of  Sheriff  of  Norfolk  ? — I  was.  When 
Mr.  Rapelje  called  upon  me  and  informed  me  of  the  proposed 
arrangement  with  Mr.  Mercer,  I  suggested  to  him  that  the 
positive  sanction  of  the  Government  should  be  given  to  it, 
and  that  the  Attorney-General  should  be  made  aware  of  it. 
He  has  stated  in  one  of  his  answers  that  he  wished  to  see  the 
Attorney-General.  I  do  not  know  why  he  did  not.  Mr. 
Mercer  said  he  was  in  possession  of  the  opinion  of  Dr. 
Connor,  and  showed  it  to  me.  I  said  if  he  was  satisfied  I 
had  nothing  to  say,  but  that  in  my  opinion  the  agreement 
with  Mr.  Rapelje  should  be  executed,  not  executory,  and  that, 
whatever  arrangement  they  came  to,  it  ought  to  be  irrevoc- 
able, and  not  contingent  on  Mr.  Mercer  obtaining  the 
♦  office. 

Did  you  state  to  Mr.  Mercer,  as  well  as  to  Mr.  Rapelje, 
what  you  say  you  stated  to  the  latter  ? — I  am  not  positive, 
but  I  am  under  the  impression  I  did. 

Have  you  in  your  possession  a  memorandum  of  agreement, 
in  writing,  entered  into  between  the  said  Rapelje  and  Mercer, 
relative  to  the  said  resignation  ?  If  yes,  produce  it. — I  have, 
and  I  now  produce  it.  Although  the  deeds  are  stated  to 
have  been  executed,  they  were  not  actually  signed  until  an 
hour  or  two  afterwards. 

"Memorandum  of  agreement  made  this  30th  day  of 
January,  1858,  between  Henry  Van  Allan  Rapelje,  of  the 
town  of  Simcoe,  Esquire,  and  Lawrence  W.  Mercer,  of  the 
town  of  Niagara,  Esquire.  Whereas  the  said  Lawrence 
Mercer  has  this  day  conveyed  to  the  said  Henry  Van  Allan 
Rapelje  certain  lands  in  the  City  of  Toronto,  for  the  consid- 
eration of  five  thousand  pounds,  it  is  hereby  agreed  between 
the  parties  hereto,  that  the  said  Henry  Van  Allan  Rapelje 
will,  on  the  request  of  the  said  Lawrence  Mercer,  execute  a 
re-conveyance  of  the  said  premises  with  a  covenant  against 
any  incumbrance  made  by  the  said  Rapelje,  upon  the  said 
Mercer  executing  to  the  said  Rapelje  an  assurance  securing 
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to  him,  for  the  term  of  his  natural  life,  the  sum  of  three 
hundred  pounds  a  year,  payable  quarterly,  the  payment  of 
said  annuity  to  be  secured  by  mortgage  and  covenant  to  the 
satisfaction  of  the  said  Rapelje  or  his  counsel,  the  said  an- 
nuity to  be  redeemable  at  any  time  by  the  said  Mercer,  upon 
his  paying  the  said  Rapelje  the  sum  of  three  thousand 
pounds. 

"  It  is  agreed  between  the  parties  hereto  that  in  the  event 
of  the  said  Mercer  returning  to  the  said  Rapelje  the  resigna- 
tion signed  by  him,  dated  the  28th  of  January  instant,  of 
his  office  of  Sheriff  of  the  County  of  Norfolk,  without 
any  steps  having  been  taken  or  any  thing  done  thereon,  by 
which  the  said  Rapelje  shall  or  may  be  affected,  and  that 
the  said  Rapelje,  notwithstanding  his  having  signed  such 
resignation,  shall  continue  in  his  said  office,  then  the  said 
Rapelje  shall  and  will  make  a  re-conveyance  of  the  said 
lands,  and  shall  and  will  repay  to  the  said  Mercer  the  sum 
of  five  hundred  pounds  this  day  paid  by  the  said  Mercer  to 
him,  it  being  the  intention  of  the  parties  hereto,  that  in  the 
event  of  the  said  Rapelje  continuing  to  hold  his  office  as 
Sheriff  of  the  County  of  Norfolk,  the  said  lands  shall  be  re- 
conveyed,  and  the  said  money  repaid,  and  each  and  every 
stipulation  and  agreement  herein  contained,  and  any  thing 
done  therein  by  either  party,  shall  cease  and  determine. 

"It  is  agreed  that  the  option  of  the  said  Mercer  to  obtain 
a  re-conveyance  of  said  lands  by  granting  the  annuity  as 
before  mentioned  shall  be  exercised  within  three  months  from 
this  date,  unless  the  time  shall  be  further  extended  by  both 
parties." 

"  H.  V.  A,  Rapelje. 
"  Law.  W.  Mercer. 

"Witness,  Thomas  Gait," 

Cameron^  Q.  C,  for  the  defendant.  As  to  the  proceeding 
by  soi,  fa.^  that  does  not  lie  against  defendant  in  refer- 
ence to  this  office,  because  the  patent  expressly  declares 
that  it  is  an  office  to  be  held  during  pleasure,  and  there- 
fore,  as  the  crown  can  put  an  end  to  it  at  once,  there  is  no 
necessity  for  a  §ci.  fa.  In  Aston  v.  Gwinnell,  3  Y.  &  J,^ 
136,  a  reference  is  made  to  the  difference  between  an  office 
held  for  a  particular  period  and  during  pleasure ;  and  though 
it  may  be  said  that  it  is  better  the  Crown  should  be  informed  as 
to  the  facts,  yet  this  is  not  the  proper  way  to  obtain  such 
information.    The  information  should  first  be  prosecuted  to 
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conviction,  and  if  they  proceed  by  sci.  fa.  at  all  it  should  only 
be  after  the  information.  [^Robinson,  C.  J. — But  nothing 
is  said  in  the  record  as  to  the  information,  and  we  cannot 
notice  that  there  is  such  a  proceeding.]  It  should  appear 
.  on  the  record  that  the  facts  necessary  to  vacate  the  office 
have  been  found. 

As  to  the  general  question,  the  statutes  to  be  considered 
are  the  5  &  6  Ed.  VI.,  ch.  16,  and  49  Geo.  III.,  ch.  126. 
It  is  contended  for  defendant — 1 :  That  the  statute  of  Ed.  VI. 
is  not  in  force  in  this  country,  but  is  a  law  of  internal  arrange- 
ment and  police  only,  as  is  shewn  from  the  several  persons 
spoken  of,  and  the  things  contained  in  it,  to  which  it  could 
have  no  application  here — Blankard  v.  Galdy,  2  Salk.  411 ; 
Daws  V.  Sir  Paul  Pindar,  2  Mod.  45 ;  Rex  v.  Vaughan,  4  Bur. 
2494  ;  Daws  v.  Paynter,  3  Keb.  26.  Our  statute,  32  Geo. 
III.,  ch.  1,  sec.  3,  introduces  the  law  of  i]ngland  only  "in  all 
matters  of  controversy  relative  to  property  and  civil  rights," 
an  expression  which  will  not  include  the  enactments  in  question. 

2.  If  the  statute  is  to  be  considered  as  in  force,  this  case  is 
not  within  it,  for  by  it  only  a  bargain  and  sale  of  an  office  is 
made  an  offence,  and  there  can  be  no  bargain  and  sale  of  an 
office  directly  in  the  gift  of  the  Crown,  as  this  is ;  no  case 
can  be  found  as  to  the  bargain  and  sale  of  such  an  office.  In 
Chitty's  Statutes,  740,  a  large  number  of  cases  are  collected 
as  to  the  bargain  and  sale  of  offices,  but  none  of  them  relate 
to  offices  directly  within  the  gift  of  the  crown.  Moreover,  the 
evidence  here  does  not  shew  a  bargain  and  sale ;  and  the  mere 
getting  a  man  to  resign  an  office  is  no  offence  within  that 
statute.  If  A.  resigns  with  the  express  intent  that  B.  shall 
be  appointed,  it  may  perhaps  be  different,  but  here  the  party 
resigning  had  nothing  to  do  with  the  other  getting  the  office. 
He  did  resign  so  that  the  other  might  endeavour  to  obtain  it, 
but  that  is  not  a  bargain  and  sale :  a  bargain  and  sale  is  not 
made  merely  by  the  fact  that  one  agrees  to  resign,  but  the 
other  must  get  the  office  in  consequence  of  the  resignation. 
If  the  case  does  not  come  within  this  act  as  a  bargain  and 
sale,  it  cannot  be  a  bargain  and  sale  at  common  law,  and  the 
49  Geo.  III.,  ch.  126,  must  therefore  be  relied  upon  for  the- 
prosecution.  If  applicable,  it  must  be  admitted  that  the 
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evidence  brings  this  case  within  that  statute,  but  notwith- 
standing the  case  of  Foott  v.  Bullock,  4  U.  C.  R.  480,  it 
is  submitted  that  the  act  does  not  apply.  If  applicable 
at  all  in  this  country,  it  could  only  be  to  the  Governor- 
General,  or  to  officers  of  state  in  the  colonies,  similar  to 
those  mentioned  in  the  act,  not  to  the  office  of  sheriff, 
6  Moore  38. 

R.  A.  Harrison,  contra.  As  to  the  proceeding  by  scLfa., 
it  does  not  follow  that  because  the  Crown  may  revoke  the 
commission  without  applying  to  the  court,  the  Crown  cannot 
come  to  this  court  and  obtain  a  judicial  decision  in  a  doubtful 
case,  if  that  course  be  preferrd  to  acting  summarily. 

An  actual  bargain  and  sale  is  not  essential  to  bring  the 
case  within  the  statute  of  Ed.  VI. ;  Co.  Lit.  234,  120  a  3 ; 
Huggins  V.  Bambridge,  Willes  241.  The  act  extends  to  the 
office  of  sheriff,  which  is  certainly  one  relating  to  the  admin- 
istration and  execution  of  justice ;  and  is  in  force  in  this 
country,  being  introduced  by  the  32  Geo.  III.,  ch.  1. 
The  sixth  section  of  the  last  mentioned  statute  provides 
in  effect  that  certain  laws  shall  not  be  introduced,  and  the  fact 
of  this  branch  of  the  law  not  being  mentioned  there,  shews 
that  it  was  not  intended  to  be  excluded.  But  if  any  doubt 
could  exist  as  to  this  case  being  within  the  statute  of 
Ed.  VI.,  there  can  be  no  question  that  it  comes  under  the 
49  Geo.  III.  A  clearer  case  within  the  third  section  can- 
not exist. — Regina  v.  Charretie,  13  Q.  B.  447 ;  and  the  case 
of  Foott  V.  Bullock,  4  U.  C.  R.,  480,  is  in  point  to  shew  that 
that  statute  is  in  force  here,  and  applies  to  the  office  of 
sheriff. 

Independently,  however,  of  either  act,  the  evidence 
shews  an  offence  at  common  law.  The  policy  of  the 
law  is  to  secure  the  employment  of  proper  persons,  and 
that  no  one  shall  purchase  appointments,  because  the 
practice  offers  inducements  to  oppression  and  extortion, 
inasmuch  as  whoever  buys  will  try  to  make  out  of  his 
bargain  a  good  return  for  his  outlay. — Hawk  P.  C.  I.,  ch. 
67,  sec.  3;  Bac.  Abr.  "Offices,"  F.;  Ch.  Com.  L.  III.  98; 
Ch.  Crim.  L.  681,  c ;  Layng  v.  Paine,  Willes  574 ;  Russell  C. 
&      Vol.  I.,  147;  Rex  v.  PoUman;  8  Camp.  229 ;  Law  y. 
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Law,  3  p.  Wms.  391 ;  Richardson  v.  Millish,  2  Bing.  229. 
The  payment  to  Eapelje  was  bribery  at  common  law.  By 
the  agreement  the  government  would  in  effect  be  giving 
Rapelje  ,£300  a  year  out  of  defendant's  fees,  which,  had  they 
known  the  facts,  they  never  would  have  done.  Suppose 
Rapelje  were  to  sue  for  his  annuity,  there  is  no  considera- 
tion in  law,  and  he  could  not  recover. — Blachford  v.  Preston, 
8  T.  R.  89;  Parsons  v.  Thompson^  1  H.  Bl.  322;  Hopkins 
V.  Prescott,  4  C.  B.  578 ;  Waldo  v.  Martin,  6  D.  &  R.  346. 

It  is  submitted,  therefore,  that  the  transaction  proved 
here  is  illegal,  both  under  the  statute  of  Ed.  VI.,  and  of 
Geo.  III.,  and  at  common  law. 

Robinson,  C.  J. — This  is  an  information  under  the  statute 
5  &  6  Ed.  YI.,  ch.  16,  against  the  sale  of  offices.  The  de- 
fendant is  charged  with  having  corruptly,  and  contrary  to 
the  statute,  agreed  with  Henry  Van  Allan  Rapelje,  then 
holding  the  office  of  sheriff  of  the  County  of  Norfolk,  to  pay 
him  £500,  and  to  secure  to  him  an  annual  payment  of  £300 
during  his  life,  on  condition  that  he  would  resign  the  office 
of  sheriff,  to  the  intent  that  the  defendant  Mercer  might  be 
appointed  to  the  same,  and  the  information  avers  that  in 
pursuance  of  that  agreement  Rapelje  did,  on  the  28th  of 
January,  1858,  at  the  request  of  the  defendant,  surrender 
and  resign  his  office  of  sheriff,  with  the  intent  and  purpose 
that  the  defendant  should  be  appointed  to  the  said  office  : 
that  his  resignation  was  duly  accepted  by  Her  Majesty  on 
the  2nd  of  February,  1858 ;  and  that  the  defendant  was 
afterwards,  to  wit,  on  the  2nd  of  February,  1858,  appointed 
by  Her  Majesty  to  the  said  office,  without"  knowledge  of  the 
said  unlawful  agreement  between  Rapelje  and  the  defendant; 
and  this  is  charged  in  the  information  as  being  against  the 
form  of  the  statute,  to  the  evil  example  of  others  in  like 
case  offending,  and  against  the  peace  of  the  Queen,  her 
crown  and  dignity. 

There  are  six  counts  in  the  information,  in  all  of  which 
the  transaction  is  stated  in  substantially  the  same  manner, 
but  with  variations,  it  being  averred  in  some  of  the  counts 
that  the  office  was  one  in  the  gift  of  the  Crown ;  that  it 
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concerned  the  execution  of  justice  ;  that  it  was  part  of  the 
agreement  that  Rapelje  should  procure  the  defendant  to  be 
appointed  to  the  office  :  that  he  did  procure  him  to  be  ap- 
pointed ;  and  that  the  agreement  between  the  parties  was  in 
fraud  of  Her  Majesty. 

The  information  does  not  charge  a  forfeiture  of  the  office 
by  the  defendant,  but  concludes  by  merely  praying  that  the 
defendant  may  be  brought  in  to  answer,  &c. 

The  defendant  has  pleaded  not  guilty. 

The  Attorney-General,  on  the  one  side,  and  the  defendant 
by  his  counsel,  on  the  other,  have  submitted  to  us  the  plead- 
ings, together  with  certain  printed  statements  which  are 
admitted  to  be  correct,  and  which  include  an  account  of  the 
transaction  given  by  the  defendant  himself ;  and  they  desire 
the  court  to  determine  upon  the  pleadings,  and  admitted 
facts  so  brought  before  them,  "  whether  the  defendant  has 
acted  in  any  manner  contrary  to  law." 

The  case  was  argued  before  us  chiefly  in  reference  to  the 
statutes  5  &  6  Ed.  VI.,  ch.  16,  and  49  Geo.  III.,  ch.  126, 
though  it  was  not  conceded  that  what  is  charged  in  this 
information  would  not  have  been  an  offence  at  common  law. 

The  two  earliest  statutes  passed  with  a  view  to  secure 
appointments  to  public  offices  being  made  upon  proper 
grounds,  are  the  12  Rich.  II.,  ch.  2,  and  2  Hen.  VI.,  ch.  10. 
The  former  of  these  was  passed  nearly  five  hundred  years 
ago,  and  whatever  measure  of  success  may  have  attended  it, 
it  certainly  was  an  effort  to  ensure  purity  of  conduct  in 
making  appointments  to  office  that  may  put  to  shame  the 
legislation  of  all  modern  times,  for  it  requires  the  chancellor^ 
treasurer,  justices  of  the  one  bench  and  of  the  other,  and  all 
others  that  shall  be  called  to  name  or  make  justices  of  the 
peace,  sheriffs,  or  any  other  officer  or  minister  of  the  King, 
to  take  a  solemn  oath  "that  they  shall  not  ordain,  name,  or 
make  justice  of  peace,  sheriff,  nor  other  officer  or  minister 
of  the  King,  for  any  gift,  or  brocage,  favour  or  affec- 
tion ;  nor  that  none  which  pursueth  by  him,  or  by  other, 
privily  or  openly,  to  be  in  any  manner  of  office,  shall 
he  put  in  the  same  office,  or  in  any  other;  but  that 
they  make  all  such  officers  and  ministers  of  the  best  and 
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most  lawful  men,  and  sufficient  to  their  estimation  and 
knowledge." 

The  statute  2  Hen.  VI.,  ch.  10,  is  to  the  same  effect. 
Both  statutes  relate,  not  to  appointments  made  by  the 
Sovereign,  but  to  inferior  offices,  to  which  certain  great 
officers  of  state  had  the  power  of  appointing ;  and  it  is  re- 
markable that  the  first  of  them  went  so  far  as  to  prohibit  the 
bestowing  of  an  office  upon  any  one  who  should  solicit  it. 
Neither  of  these  statutes,  however,  it  is  plain,  apply  to  the 
present  case. 

The  statute  passed  nearly  two  hundred  years  afterwards, 
5  &  6  Ed.  VI.,  ch.  16,  and  the  modern  statute  49  Geo.  III., 
ch.  126,  reciting  and  extending  its  provisions,  are  those 
which  alone  it  is  material  to  consider.  The  statute  5  &  6 
Ed.  VI., ch.  16,  "  Against  buying  and  selling  of  offices,  "is  very 
carefully  framed,  and  is  minute  and  comprehensive  in  its 
provisions.  It  is  stated  in  the  preamble  to  be  passed  "for 
the  avoiding  of  corruption  which  may  hereafter  happen  to 
be  in  the  officers  and  ministers  in  those  courts,  places  or 
rooms,  wherein  there  is  requisite  to  be  had  the  true  adminis- 
tration of  justice  or  services  of  trust,  and  to  the  intent  that 
persons  worthy  and  meet  to  be  advanced  to  the  place 
where  justice  is  to  be  ministered,  or  any  service  of  trust 
executed,  should  hereafter  be  preferred  to  the  same,  and  no 
other."  It  enacts  that  if  any  person  shall  ^'hargain  or  sell 
any  office^  or  receive^  have,  or  take  any  money ^fee^  reward.,  or 
take  any  promise^  agreement,  covenant,  hand,  or  any  assurance 
to  receive  or  have  any  money,  fee,  reward  or  other  profit, 
directly  or  indirectly,  for  any  office  or  offices  ;  or  to  the  in- 
tent that  any  person  should  have,  exercise  or  enjoy  any  office 
or  offices.,  which  office  or  offices  shall  in  any  wise  touch  or 
concern  the  administration  or  execution  of  justice,  or  the 
receipt  or  control  of  the  King's  treasure,  &c.,  (enumerating 
many  offices,  and  among  them  any  clerkship  to  be  occupied 
in  any  court  of  record  wherein  justice  is  to  be  administered,) 
that  then  every  person  which  shall  bargain  or  sell  any  of  the 
said  offices,  or  that  shall  take  any  money,  fee,  or  reward  for 
any  of  the  said  offices,  or  that  shall  take  any  promise,  coven- 
ant, bond,  or  assurance  for  any  money,  reward  or  profit,  to 
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be  given  for  any  of  the  said  offices,  shall  not  only  lose  and 
forfeit  all  his  right,  interest  or  estate,  which  he  shall  then 
have  in  or  to  the  said  offices,  for  which  any  such  person  shall 
so  make  any  bargain,  or  sale,  or  take  or  receive  any  money, 
reward,  &c.,  or  any  promise,  covenant,  or  assurance  to  have 
or  receive  any  fee,  reward,  money  or  profit;  but  also,  that 
all  and  every  such  person  or  persons  that  shall  give  or  pay 
any  sum  of  money,  ^c.,  or  shall  make  any  promise,  agree- 
ment, bond,  or  assurance  for  any  of  the  said  offices,  ^c,  shall 
immediately  by  and  upon  the  same  fee,  money,  or  reward 
given  or  paid,  or  upon'any  such  promise,  covenant,  bond,  or 
agreement  had  or  made  for  any  fee,  sum  of  money  or  reward 
to  be  paid  as  is  aforesaid,''  (that  is,  among  other  things,  to  be 
paid  to  the  intent  that  the  person  so  paying  shall  have,  exer- 
cise, or  enjoy  any  office),  *'be  adjudged  a  disabled  person  in 
the  law  to  all  intents  and  purposes  to  have,  occupy  or  enjoy 
the  said  office,  or  offices,  &c.,  for  the  which  such  person  shall 
so  give  or  pay  any  sum  of  money,  fee,  or  reward,  or  make 
any  promise,  covenant,  bond,  or  other  assurance  to  give  any 
sum  of  money,  fee  or  reward."  The  next  clause  makes  void 
all  promises,  covenants,  assurances,  &c.,  which  may  have 
been  given  for  carrying  into  effect  any  agreement  such  as  is 
prohibited  by  this  act. 

It  is  plain  that  the  office  of  sheriff  is  one  of  those  to  which 
this  statute  extends,  as  being  an  office  touching  and  concern- 
ing the  administration  and  execution  of  justice.  But  it  is 
denied  that  this  statute  has  any  force  in  Upper  Canada.  If 
that  point  depended  merely  on  the  question  whether  it  is 
included  in  our  adoption  of  the  law  of  England  under  our 
statute  32  Geo.  III.,  ch.  1,  (the  first  statute  passed  in  Upper 
Canada,)  which  provides  "  that  in  all  matters  of  controversy 
relative  to  property  and  civil  rights,  resort  shall  be  had  to 
the  laws  of  England,  as  the  rule  for  the  decision  of  the  same," 
a  good  deal  might  be  urged  against  the  application  of  the 
statute,  not  because  it  is  obsolete,  for  it  has  been  by  no 
means  so  regarded  in  England  at  any  time ;  but  because  it 
may  be  insisted  that  the  words  "  all  controversies  relative  to 
property  or  civil  rights,'*  have  a  more  confined  signification, 
and  extend  only  to  controversies  which  are  to  be  determined 
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upon  the  principles  governing  questions  of  meum  and  tuum, 
and  regarding  the  personal  rights  and  capacities  of  parties, 
independent  of  considerations  of  public  policy.  On  the  other 
hand,  it  might  be  contended,  I  will  not  say  how  reasonably, 
that  "  civil  rights"  may  fairly  be  taken  to  include  the  right  of 
a  person  to  buy  or  sell  a  public  office,  and  that  when  a  question 
arises  here  respecting  the  right  of  a  public  officer  to  sell  his 
office,  or  the  right  of  another  to  buy  it,  or  the  right  to  enforce 
by  law  any  contract  that  may  have  been  entered  into  for  such 
a  purpose,  such  question  becomes  a  controversy  relative  to  a 
civil  right,  and  that  resort  must  be  had  to  the  law  of  England 
for  determining  it.  If  the  latter  conclusion  be  a  sound  one, 
then  the  statute  5  &  6  Ed.  YI.,  ch.  16,  would  be  in  force 
here,  as  having  been  introduced  by  our  statute  just  referred 
to,  32  Geo.  III.,  ch.  1.  I  will  only  say  at  present  on  that 
point,  that  before  I  could  so  determine  I  should  desire  to 
have  that  question  more  fully  discussed  than  it  was  thought 
necessary  to  discuss  it.  upon  the  argument  of  this  case. 

It  is  more  to  the  purpose,  I  think,  to  consider  whether  the  5 
&  6  Ed.  YI.,  ch.  16,  should  not  be  held  to  be  in  force  here  un- 
der our  adoption  of  the  criminal  law  of  England  by  40  Geo. 
III.,  ch.  1,  which  enacted  that  the  criminal  law  of  England 
as  it  stood  on  the  17th  of  September,  1792,  shall  be,  and  it 
was  thereby  declared  to  be  the  criminal  law  of  Upper  Canada. 
I  think  it  must  be  held  that  the  statute  5  &  6  Ed.  YI.,  formed 
part  of  the  criminal  law  of  England  which  was  thus  intro- 
duced It  was  passed  to  prevent  mal-practices  in  obtaining 
and  disposing  of  offices  of  public  trust.  There  would  be 
strong  ground  for  contending  that  what  was  done  in  this 
case  would  be  an  offence  at  common  law,  supposing  no  statute 
had  been  passed  to  prohibit  it,  though  it  is  not  exactly  a  case  of 
the  same  nature  as  Yaughan's  case  (4  Burr.  2494),  which  was 
cited  by  Mr.  Harrison  in  the  argument ;  but  when  parliament 
had  made  it  unlawful  to  buy  and  sell  offices,  or  to  make 
bargains  with  that  view,  and  punished  the  act  by  disabling 
the  offender  to  hold  the  office,  I  cannot  say  I  feel  any  doubt 
that  any  act  done  in  direct  contravention  of  the  statute  be- 
came an  indictable  offence,  if  it  were  not  before  an  offence 
at  common  law,  for  the  statute  was  made  for  restraining  a 
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great  public  evil,  equally  necessary  and  proper  to  be  re- 
strained in  all  countries,  more  especially  as  regards  those 
offices  wbicli  are  connected  with  the  administration  of  justice. 
In  Woodward  v.  Fox  (2  Ventris  267),  an  office  of  registrar 
in  an  archdeacon's  court  had  been  sold  by  the  archdeacon 
for  £100.  It  was  considered  to  be  an  offence  within  this 
statute  5  &  6  Ed.  VI.,  and  the  bishop,  taking  the  appoint- 
ment to  be  void  by  reason  of  the  statute,  claimed  a  right  to 
appoint  another,  but  the  Crown,  in  disregard  of  that  appoint- 
ment, gave  the  office  to  another,  and  it  was  held  that  the 
right  of  appointment  in  consequence  of  the  forfeiture  vested 
in  the  Crown,  though  under  other  circumstances  the  Crown 
could  not  have  appointed ;  and  the  judgment  was  founded 
upon  the  principle  that  it  was  the  case  of  a  forfeiture  for  an 
offence,  and  must  follow  the  general  principle  in  such  cases, 
that  the  forfeiture  is  to  the  Crown,  unless  where  it  is  other- 
wise provided  by  statute.  The  court,  in  referring  to  the 
statute,  say  that  this  is  a  statute  for  avoiding  corruption  in 
offices  and  abuse  in  the  administration  of  justice :  that  in 
all  crimes  of  a  public  nature  the  King  is  most  evidently  in- 
jured by  them ;  that  the  indictments  run  contra  coronam  et 
dignitatem,  and  who  should  have  the  forfeiture  but  he  who 
has  the  greatest  share  in  the  injury  ?  "  We  are  in  the  case  of 
a  forfeiture,"  the  court  observed,  "for  offending  against  an 
act  of  parliament." 

This  is  treating  the  statute  as  one  creating  an  offence  of  a 
general  and  public  nature,  and  as  forming  therefore  a  part 
of  the  criminal  law,  and  I  have  no  doubt  that  we  must  so 
regard  it,  and  that  it  does  consequently  form  part  of  the 
criminal  law  of  England  adopted  by  us  (as  it  stood  in  1792), 
by  our  statute  40  Geo.  III.  Either  under  the  head  of 
bribery  or  sale  of  offices,  the  provisions  of  the  5  &  6  Ed. 
VI.,  ch.  16,  are  treated  as  forming  part  of  the  criminal  law 
of  England,  by  writers  ancient  and  modern,  as  by  lord  Coke 
in  his  third  Institute,  page  148,  by  Sergeant  Hawkins,  by 
Russell  in  his  Treatise  on  Criminal  Law,  and  by  Mr.  Chitty, 
from  whose  second  volume  of  Precedents  in  the  Criminal 
Law  the  form  of  this  information  is  taken. 

But  if  this  were  not  so  clear  as  I  take  it  to  be,  still  it  is 
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to  be  considered  that  the  British  statute  49  Geo.  III.,  ch. 
126,  expressly  extends  the  provisions  of  5  &  6  Ed.  VI.,  ch. 
16,  to  the  colonies,  or  at  least  such  of  its  provisions  as  are  in 
their  nature  applicable.  The  enactment  at  the  end  of  the 
first  clause  of  that  act  has  clearly  that  effect,  I  think,  though 
it  is  not  so  clearly  expressed  as  it  might  be.  It  provides 
that  the  5  &  6  Ed.  VI.,  ch.  16,  shall  extend  to  Scotland  and 
Ireland,  and  to  all  offices  in  the  gift  of  the  Crown,  or  of  any 
office  appointed  by  the  crown,  and  to  all  commissions,  places, 
and  employments  under  the  appointment  or  superintendence 
and  control  of  the  Lord  High  Treasurer,  &c.,  (enumerating 
many  high  officers,  and^  among  them  the  Secretary  of  State,) 
"and  also  the  principal  officers  of  any  other  public  department 
or  office  of  His  Majesty's  government  in  any  part  of  the  United 
Kingdom,  or  in  any  of  His  Majesty's  dominions^  colonies  or 
plantations,''  ^c,  and  also  "to  all  offices,  commissions,  places, 
and  employments  belonging  to  or  under  the  control  of  the 
East  India  Company,  in  as  full  and  ample  a  manner  as  if 
the  provisions  of  the  said  act  were  repeated  as  to  all  such 
offices,  &c.,  and  made  part  of  this  act." 

The  office  of  sheriff  in  this  province  is  an  office  concerning 
the  administration  of  justice  in  the  gift  of  the  Crown,  to 
which  the  appointment  is  made  by  letters  patent  under  the 
great  seal  of  this  province,  issued  by  the  Grovernor  of  the 
province  in  Her  Majesty's  name ;  and  if  it  be  not  under 
"the  appointment,  superintendence  and  control"  of  the 
Secretary  of  State  (legally  speaking),  it  certainly  is  an 
office  under  the  appointment  of  the  principal  officer  of  Her 
Majesty  in  this  part  of  Her  dominions,  namely,  the  Grovernor 
of  the  province.  The  5th  &  6th  Ed.  VI.,  is  therefore  by 
this  act,  I  think,  expressly  made  to  extend  to  the  office  now 
in  question. 

But  whether  we  take  the  statute  5  &  6  Ed.  VI.,  to  be  in 
force  in  this  province  under  our  own  legislative  adoption  of 
the  criminal  law  of  England,  or  by  force  of  the  statute 
49  Geo.  III.,  ch.  126,  it  remains  still  to  be  considered 
whether  the  offence  charged  in  this  information  is  within 
that  act.  I  think  the  statute  5  &  6  Ed.  VI.,  does  make  it 
illegal  to  do  what  the  defendant  in  this  case  did,  namely,  to 
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give  money,  or  to  contract  to  give  money  or  other  reward  to 
one  holding  such  an  office  as  is  within  the  act,  in  order  to 
induce  him  to  resign  the  office,  and  to  the  intent  that  the 
person  paying  the  money  may  obtain  the  office.  The  defen- 
dant agreed  to  pay  money  to  Rapelje  to  the  intent  that  he, 
the  defendant,  should  have  and  enjoy  the  office  of  sheriff 
which  Rapelje  then  held.  It  is  true  that  Rapelje  could  not 
give  him  the  office,  or  assure  it  to  him,  but  nevertheless  he 
sold  out  to  the  defendant,  and  the  defendant  bought  him  out, 
to  the  intent  that  the  defendant  might  have  and  receive  the 
office  by  appointment  from  the  Crown.  The  defendant,  it  is 
evident  by  his  own  account  of  the  matter,  and  by  Rapelje's 
statement,  which  he  has  declared  to  be  correct,  had  ascer- 
tained that  if  the  office  were  vacant  he  could  obtain  it,  being, 
as  we  have  no  doubt  he  was,  a  person  well  qualified  to  dis- 
charge the  duties  of  the  office,  and  mie  whom  the  government 
was  on  that  account  well  inclined  to  appoint. 

The  reservation  made  by  the  defendant,  that  he  was  not 
to  pay  the  money  until  he  was  sure  of  getting  the  office  from 
the  government,  does  not  make  the  statute  apply  the  less 
clearly,  but  rather  the  more,  because,  when  the  defendant 
had  ascertained  that  he  would  be  appointed  to  the  office  if 
the  other  should  resign  it,  he  was  then  more  certainly  and 
literally  giving  the  money  or  reward  to  the  intent  that  he 
should  have,  exercise,  and  enjoy  the  office,''  without  the  quali- 
fication of  any  condition,  and  was  in  effect  buying  the  office 
from  Rapelje  after  every  thing  else  had  been  ascertained 
and  settled. 

But,  secondly,  if  that  point  were  not  clear  under  the 
statute  5  Ed.  VI.,  when  taken  alone,  as  I  think  it  is,  then 
we  have  to  consider  the  more  modern  act  49  Geo.  III.,  ch. 
126,  the  object  of  which,  as  I  have  stated,  was  to  make  the 
5  Ed.  VI.  more  comprehensive  in  its  provisions,  and  to 
extend  its  operation  to  offices  in  the  colonies  more  imme- 
diately in  the  gift  of  the  heads  of  certain  departments  of  the 
state  than  of  the  king  himself.  In  the  third  and  fourth 
clauses  of  that  act,  the  very  case  of  a  reward  paid  to  a 
public  officer  for  his  resignation  is  in  express  terms  provided 
against,  so  that  if  the  5  &  6  Ed.  VI.,  ch.  16,  does  not  so  clearly 
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include  Buch  a  transaction  as  this  was,  this  statute  removes 
all  doubt  on  the  point ;  and  the  first  clause  of  49  Geo.  III., 
ch.  126,  in  positive  terms  declares  and  enacts,  that  the 
said  act  (of  5  &  6  Ed.,  VI.,  ch.  16,)  and  this  act  (49  Geo.  III., 
ch.  126)  and  all  the  clauses  and  provisions  therein  respec- 
tively contained,  shall  be  construed  as  one  act,  as  if  the 
same  had  been  in  the  49  Geo.  III.,  repeated  and  re-enacted. 

The  effect  of  this  provision  is,  that  we  must  read  what  is 
said  in  49  Geo.  III.  about  purchasing  a  resignation  of  office 
as  if  it  had  formed  a  part  of  5  &  6  Ed.  VI.,  ch.  16,  and  we  must 
apply  it  to  any  of  the  offices  in  the  colony  to  which  that  act 
applies,  now  that  it  has  been  made  to  extend  to  the  colonial 
possessions  of  the  Crown. 

On  the  whole,  my  opinion  is,  that  the  statute  5  &  6  Ed. 
VI.,  ch.  16,  is  in  force  in  this  province  as  part  of  the 
criminal  law  of  Englaiffi,  which  we  have  adopted.  And 
taking  this  case  upon  that  act  alone,  I  think  we  should  be 
bound  to  hold  that  what  was  done  by  the  defendant  was 
illegal,  as  being  in  fact  a  purchase  of  the  office ;  but  more 
clearly  illegal  as  being  within  the  very  words  of  that  part  of 
the  statute  which  prohibits  money  or  reward  being  taken  or 
given,  or  any  covenant  or  assurance  being  made,  to  the  intent 
that  any  person  shall  have,  exercise,  or  enjoy  any  of  the 
offices  referred  to  in  the  act.  I  refer  on  this  point  to  Huggins 
V.  Bambridge  (Willes  246,  248),  and  to  Co.  Lit.  234,  3  Inst, 
154,  which  are  indeed  express  decisions  to  that  effect,  and 
the  case  of  Sir  Arthur  Ingram  was  precisely  like  the  present. 
The  case  of  Huggins  v.  Bambridge  was  in  fact  the  same  in 
principle  and  effect,  as  the  court  held,  though  there  was  this 
additional  circumstance  in  it,  which  did  not  form  a  part  of 
Ingram's  case,  and  does  not  form  a  part  of  the  case  now 
under  our  consideration  :  namely,  that  in  Huggins  v.  Bam- 
bridge, the  former  holder  of  the  office  stipulated  to  procure 
the  other  to  be  appointed,  and  did  procure  the  appointment 
for  him.  The  court,  however,  held  that  without  that  circum- 
stance the  case  would  have  been  equally  within  the  statute. 
An  action  had  been  brought  on  the  bond  given  to  Vernon  to 
procure  him  to  resign,  and  it  was  objected  that  the  case  was 
within  the  Statute  5  &  6  Ed.  VI.,  and  the  bond  therefore  void. 
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Lord  Chief  Justice  Willes,  in  giving  judgment  in  Huggins  v. 
Bambridge,  thus  states  the  case  of  Sir  Arthur  Ingram, 
"  That  was  the  case  of  the  Cofferer  of  the  King's  House,  of 
which  Sir  Robert  Vernon  was  possessed  by  grant  from  the 
Crown,  who  agreed  with  Sir  A.  Ingram  for  a  sum  of  money 
to  surrender  his  office  to  the  king,  to  the  intent  that  the  king- 
might  grant  it  to  Sir  Arthur  Ingram,  which  was  done 
accordingly.  The  case  was  referred  to  the  Chancellor  and 
several  of  the  justices,  who  unanimously  determined  that 
that  case  was  within  the  statute  of  Ed.  VI. ;  and  Sir  A. 
Ingram  lost  his  office ;  and  they  held  that  all  promises,  bonds, 
and  assurances,  given  for  those  purposes  were  made  void  by 
the  act.  And  this  is  a  case"  (his  lordship  said)  "very  like 
the  present,  only  the  present  is  a  little  stronger ;  here 
being  not  only  an  intent,  but  a  procurement  expressly 
alleged  and  confessed."  The  office  there  in  question  was 
that  of  warden  or  keeper  of  the  Fleet  prison.  In  conclu- 
ding his  judgment  the  Chief  Justice  observed,  "It  is  admitted 
that  this  office  touches  and  concerns  the  execution  of  justice ; 
it  is  expressly  alleged  that  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  bond  in  question  should  be 
given  as  a  consideration  that  the  plaintiff  and  his  son  should 
surrender  their  interest  and  estate  in  this  office,  for  the  intent 
and  purpose  that  the  plaintiff  should  procure  a  grant  of  the 
same  to  be  made  to  the  defendant  for  his  life :  that  this 
bond  was  accordingly  given  for  the  consideration  aforesaid  : 
that  the  plaintiff  and  his  son  surrendered  their  estate  and 
interest  in  the  office  according  to  their  agreement :  that  the 
office  thereupon  was  granted  to  the  defendant ;  and  that 
such  grant  was  made  to  him  by  the  procurement  of  the 
plaintiff,  and  according  to  the  said  corrupt  agreement ;  and 
all  this  is  confessed  by  the  plaintiff's  demurrer.  If  the  office 
had  been  only  surrendered  by  the  plaintiff  to  the  defendant 
upon  the  intent  that  the  defendant  might  have  the  office, 
and  the  plea  had  said  nothing  more,  it  had  been  within 
the  express  words  of  the  statute,  and  the  case  of  Sir  A, 
Ingram  before  mentioned,  which  goes  no  further,  is  an  express 
authority  in  point  to  this  purpose.  But  the  present  case 
goes  farther,  and  it  is  alleged  alsp  that  the  plaintiff  was  to 
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procure  a  grant  of  the  office  to  the  defendant,  and  that  he 
did  procure  it  accordingly,  so  that  I  think  there  can  be  no 
doubt  but  he  has  brought  his  case  within  the  express  words 
of  the  statute."  This  applies  very  closely  to  the  case  before 
us ;  and  besides  this,  the  statute  49  Greo.  III.,  ch.  126, 
which  had  not  then  been  passed,  makes  provision  in  terms 
against  purchasing  the  resignation  of  an  office ;  and  parlia- 
ment having  directed  that  that  statute  and  5  &  6  Ed.  VI., 
ch.  16,  shall  be  read  together  as  one  act,  and  that  both  shall 
extend  to  offices  in  the  colonies,  I  do  not  see  how  it  can  be 
doubted  that  what  is  charged  in  this  information  was  illegal. 
It  would  have  been  illegal,  I  think,  in  this  province  under 
the  5  &  6  Ed.  VI.  alone,  after  we  had  adopted  the  English 
criminal  law  by  our  statute,  40  Geo.  III.  ch.  1,  if  no  such 
British  statute  as  49  Geo.  III.,  ch.  126,  had  been  passed, 
which  latter  act,  however,  it  appears  to  me  removes  all 
question. 

In  the  case  of  Foott  v.  Bullock  (4  U.  0.  B.  480)  we  had 
occasion  to  consider  the  statutes  5  &  6  Ed.  VI.,  ch.  18,  and 
49  Geo.  III.,  ch.  126 ;  but  the  question  in  that  case  arose 
upon  a  matter  for  which  provision  is  not  made  by  the  former 
of  those  statutes,  but  only  by  the  latter,  which  provisions 
contained  in  the  latter  were  held  to  be  in  force  in  the  colonies, 
being  made  to  extend  to  them,  as  we  considered,  by  the 
express  langugage  of  the  act ;  so  that  we  have  in  fact 
determined  in  this  court  in  Foott  v.  Bullock,  the  statute  49 
Geo.  III.  to  be  in  force  in  this  province ;  and  as  that  act  does 
provide  expressly  for  a  case  like  the  present,  of  purchasing 
from  another  the  resignation  or  surrender  of  the  office,  we 
have  in  eifect  already  determined  in  that  case,  that  what  has 
been  done  in  the  present  case  was  illegal. 

I  will  only  add  that  the  law  which  prohibits  bargains  of 
the  kind  we  have  been  now  considering  is  supported  by  the 
strongest  and  most  obvious  considerations  of  morality  and 
public  policy.  Both  parties  appear  from  what  is  before  us 
to  have  had  a  misgiving  at  first  that  the  transaction  they 
were  engaged  in  was  one  of  a  questionable  character.  It 
goes  far,  however,  to  relieve  the  defendant  from  the  imputa- 
tion of  Qommitting  what  he  knew  to  be  an  offence,  that  he 
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was  advised  by  counsel  that  what  he  proposed  to  do  was  not 
unlawful,  though  we  cannot  allow  that  consideration  to 
influence  our  judgment  on  the  legal  question  submitted 
to  us. 

In  several  of  the  counts  it  is  alleged  that  the  office  of 
sheriff  was  conferred  upon  the  defendant  by  the  Queen  in 
ignorance  of  the  arrangement  which  had  taken  place 
between  him  and  Mr.  Kapelje.  If  that  were  clearly  shewn 
to  be  the  fact  as  regards  any  knowledge  of  the  government, 
as  no  doubt  it  is,  so  far  as  her  Majesty  is  concerned,  it  would 
make  the  act  itself  neither  more  nor  less  a  violation  of  the 
statute  than  if  all  the  circumstances  had  been  fully  made 
known  to  the  government.  This  is,  therefore,  I  think,  a 
wholly  immaterial  averment,  though  of  course  it  would  be 
otherwise,  if,  in  order  to  prove  the  offence  against  the  statute, 
it  had  been  necessary  to  shew  that  the  government  had  been 
deceived  and  imposed  upon. 

In  my  opinion,  therefore,  there  should  be  judgment  for 
the  Crown  upon  this  information. 

McLean,  J. — The  substantial  question  agreed  upon  for 
the  opinion  of  the  court  is,  whether  under  the  facts  stated 
the  defendant  has  acted  in  any  manner  contrary  to  law  ? 

If  the  court  are  of  opinion  in  the  affirmative,  then  judg- 
ment is  to  be  entered  for  the  Queen. 

There  is  no  provincial  enactment  under  which  the  infor- 
mation in  this  case  could  be  filed,  but  at  common  law  I  have 
no  doubt  it  could  be  sustained.  The  cases  cited  on  the  ar- 
gument establish,  I  think,  very  conclusively  that  an  indict- 
ment or  information  will  lie  in  such  a  case,  on  the  ground 
that  public  policy  requires  that  there  should  be  no  money 
consideration  for  the  appointment  to  an  office  in  which  the 
public  are  interested,  and  that  the  public  will  be  better 
served  by  having  persons  best  qualified  to  fill  offices  ap- 
pointed to  them  ;  but  that  if  money  may  be  given  to  those 
who  appoint,  or  through  whom  an  office  may  be  obtained,  it 
may  be  a  temptation  to  appoint  improper  persons.  But 
besides  the  remedy  at  common  law,  there  are  statutory  pro- 
visions, which  have  been  introduced  from  the  laws  of  Eng- 
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land  by  the  act  of  the  legislature  of  Upper  Canada,  40  Geo. 
III.,  ch.  1,  or  which  have  since  been  passed  by  the  imperial 
parliament,  and  declared  to  extend  to  the  British  dominions, 
colonies,  and  plantations  in  America,  which  make  express 
provision  for  cases  similar  to  the  present.    Under  the  pro- 
vincial act  referred  to,  passed  in  1800,  it  is  provided  that 
the  criminal  law  of  England,  as  it  stood  on  the  17th  day  of 
September,  1792,  shall  be  the  criminal  law  of  this  province ; 
and,  as  a  part  of  that  criminal  law,  the  act  5  &  6  Ed.  VI., 
against  buying  and  selling  of  offices  was  undoubtedly  intro- 
duced, declaring  it  to  be  a  misdemeanor  to  buy  or  sell  any 
office  which  shall  in  any  wise  touch  or  concern  the  adminis- 
tration or  the  execution  of  justice,  to  the  intent  that  the  pur- 
chaser shall  have,  exercise,  or  enjoy  the  same.    But  if  there 
could  be  any  doubt  on  that  head  the  imperial  act,  49  Geo. 
III.,  ch.  126,  passed  on  the  20th  of  June,  1809,  "  for  the 
further  prevention  of  the  sale  and  brokerage  of  offices," 
adopts  and  incorporates  all  the  provisions  of  5  &  6  Ed.  VI., 
and  declares  the  same  to  be  made  part  of  that  act,  and  that 
all  the  clauses  and  provisions  therein  respectively  contained 
shall  be  construed  as  one  act ;  and  by  its  express  provisions 
this  act  extends  to  the  British  dominions,  colonies,  and  plan- 
tations in  America,  and  to  all  offices  in  the  gift  of  the 
Crown,  or  any  officer  appointed  by  the  Crown,  and  all  com- 
missions, civil,  naval  or  military,  and  to  all  places  and  em- 
ployments in  the  respective  departments  or  offices,  or  under 
the  appointment  or  superintendence  and  control  of  the 
Lord  High  Treasurer,  or  Commissioners  of  the  Treasury, 
the  Secretary  of  State  (and  various  other  officers  and  de- 
partments enumerated),  and  also  the- principal  officers  of 
any  other  public  department  or  office  of  His  Majesty's 
government  in  any  part  of  the  United  Kingdom,  or  in  any 
of  His  Majesty's  dominions^  colonies^  or  plantations,  then 
belonging  or  which  might  thereafter  belong  to  Sis  Majesty, 
By  the  15th  section  it  is  provided  that  the  act  shall  not 
come  into  force  in  any  of  His  Majesty's  dominions,  colonies, 
or  plantations  in  America  or  the  West  Indies,  until  four 
months  after  the  passing  thereof.    This  statute,  then,  ap- 
plies to  all  offices  in  the  gift  of  the  Crown  or  appointed  by 
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the  Crown,  and  to  all  places  and  employments  in  the  public 
departments  in  England,  Scotland,  and  Ireland,  or  offices 
under  their  appointment,  superintendence,  and  control,  or 
under  the  appointmeiit,  superintendence,  and  control  of  the 
principal  officers  of  His  Majesty's  dominions,  colonies,  or 
plantations  in  America.  It  will  be  admitted  that  the  Go- 
vernor-General of  British  North  America,  presiding  in  and 
exercising  the  powers  of  Governor  in  Canada,  has,  by  the 
royal  prerogative,  the  authority  to  appoint  to  the  office  of 
sheriff,  and  to  superintend  and  control  that  appointment, 
and  under  that  authority  the  defendant  has  been  appointed 
on  the  resignation  of  Henry  Van  Allen  Rapelje,  his  prede- 
cessor. The  office  is  clearly  one  touching  and  concerning 
the  administration  and  execution  of  justice,  and  one  of  those 
offices  the  buying  or  selling,  or  resignation  of  which,  for  the 
intent  that  another  may  be  appointed,  is  prohibited  and  de- 
clared to  be  a  misdemeanor  by  the  statute. 

The  third  section  of  49  Geo.  III.,  ch.  126,  is  amazingly 
particular.  It  declares  that  if  any  person  or  persons  shall, 
after  the  passing  of  that  act,  "  sell  or  bargain  for  the  sale  of, 
or  receive,  have,  or  take  any  money,  fee,  gratuity,  loan  of 
money,  reward  or  profit,  directly  or  indirectly,  or  any  pro- 
mise, agreement,  covenant,  contract,  bond  or  assurance,  or 
shall  by  any  way,  device  or  means,  contract  or  agree  to 
receive,  or  have  any  money,  fee,  gratuity,  loan  of  money, 
reward  or  profit,  directly  or  indirectly ;  and  also  if  any 
person  or  persons  shall  purchase  or  bargain  for  the  purchase 
of,  or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
reward  or  profit,  or  make  or  enter  into  any  promise,  agree- 
ment, covenant,  contract,  bond  or  assurance,  to  give  or  pay 
any  money,  fee,  gratuity,  loan  of  money,  reward  or  profit, 
or  shall  by  any  way,  means  or  device,  contract  or  agree  to 
give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward 
or  profit,  directly  or  indirectly,  for  any  office,  commission, 
place  or  employment  specified  or  described  in  the  said 
recited  act"  (5  &  6  Ed.  VL,  ch.  16)  "or  this  act,  or  within 
the  true  intent  and  meaning  of  the  said  act  or  this  act,  or 
for  any  deputation  thereto,  or  for  any  part,  parcel,  or  parti- 
cipation of  the  profits  thereof,  or  for  any  appointment  or 
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nomination  thereto,  or  resignation  thereof,  or  for  the  con- 
sent or  consents,  or  voice  or  voices  of  any  person  or  persons 
to  any  such  appointment,  nomination  or  resignation^  then, 
and  in  every  such  case,  every  such  person,  and  also  every 
person  who  shall  wilfully  and  knowingly  aid,  abet,  or  assist 
such  person  therein,  shall  be  deemed  and  adjudged  guilty  of 
a  misdemeanor."  It  would  be  difficult  to  point  out  any 
enactment  embracing  a  greater  anxiety  to  guard  against  a 
particular  offence;  and  the  view  which  the  imperial  parlia- 
ment took  of  the  magnitude  of  the  evil  of  buying  and  selling 
public  offices  is,  I  think,  very  apparent  from  the  measure 
adopted  to  suppress  it  throughout  the  British  dominions. 

On  the  argument  of  this  case  by  the  defendant's  counsel, 
it  was  admitted  that  if  the  act  referred  to  is  in  force  in  this 
province  the  evidence  is  sufficient  to  bring  the  defendant 
within  its  provisions,  and  undoubtedly  it  is  so.  The  act  then 
having  been  declared  to  be  in  force  in  the  case  of  Foott  v. 
Bullock  (4  U.  C.  480,)  and  the  judgment  in  that  case 
being  now  adhered  to  and  confirmed,  no  other  conclusion 
can  be  arrived  at  but  that  the  defendant  must  be  adjudged 
guilty  of  the  misdemeanor  charged  against  him,  and  that 
judgment  must  be  entered  for  the  Crown. 

The  judgment  on  the  information  filed  against  the  defen- 
dant in  this  case  is  of  course  conclusive  in  the  proceeding 
by  scire  facias  to  repeal  the  patent  granting  the  office  of 
sheriff  of  the  County  of  Norfolk  to  the  defendant.  By  the 
statute  the  agreement  between  defendant  and  the  late  sheriff 
is  void,  and  the  defendant  is  rendered  incapable  of  holding 
or  filling  the  office,  so  that  the  patent  can  confer  no  right  to 
hold  it,  and  must  be  repealed. 

In  the  arrangements  which  have  led  to  such  unfortunate 
results  to  all  parties  concerned,  it  is  manifest  from  the  evi- 
dence, and  it  is  gratifying  to  find,  that  they  were  not  acting 
wilfully  and  knowingly  in  violation  of  the  law,  as  the  course 
they  pursued  was  sanctioned  by  the  advice  of  professional 
men  of  considerable  eminence,  who  seem  to  have  overlooked 
the  provisions  of  the  statute.  The  court,  however,  in  dis- 
charging its  duty  is  not  at  liberty  to  pay  attention  to  the 
consequences  arising  to  parties  from  an  infringement  of  the 
positive  ©nactmentg  of  a  statute. 
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Burns,  J. — The  two  modes  in  which  the  questions  for 
decision  are  presented  to  the  court,  are  adopted,  as  I  under- 
stand, by  agreement,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  without  reference  to  technicalities. 

The  first  is  that  of  scire  facias  to  annul  the  letters  patent 
and  commission  under  the  great  seal  to  the  defendant  as 
sheriflf  of  the  County  of  Norfolk.  This  proceeding  is 
brought  under  the  recent  statute  22  Vic,  ch.  97.  The 
defendant  has  demurred  to  the  writ,  upon  the  ground  that  the 
statute  5  &  6  Ed.  VI.,  ch.  16,  is  not  in  force  in  Upper  Canada, 
neither  is  the  statute  49  Geo.  III.,  ch.  126,  and  that  if  the 
latter  statute  shall  be  considered  as  in  force  here,  then  the 
writ  of  scire  facias  does  not  disclose  facts  to  bring  the  case 
within  that  statute.  I  shall  reserve  what  remarks  I  have  to 
make  upon  these  statutes  being  in  force  here  until  I  treat 
the  case  upon  the  information,  and  at  present  confine  myself 
to  the  language  of  the  writ,  and  what  is  set  forth  and 
admitted  by  the  demurrer.  It  is  alleged  that  Mr.  Rapelje, 
the  late  sheriff,  agreed  he  should,  in  consideration  of  the 
unlawful  agreement  stated,  surrender,  relinquish,  and  re- 
sign his  office  to  the  Queen  in  favour  of  the  defendant,  to 
the  intent  and  purpose  that  he,  the  defendant,  should  be 
appointed  by  the  Queen  to  the  said  office.  The  agreement 
between  Mr.  Rapelje  and  the  defendant  is  then  stated  and 
alleged.  The  first  question  is,  whether  these  facts,  admitted 
as  they  are,  and  assuming  the  statute  of  Edward  to  be  in 
force,  bring  the  case  within  its  terms  so  as  to  pronounce  the 
defendant  to  be  a  disabled  person  to  have,  occupy,  and  enjoy 
the  said  office.  The  statute  enacts  that  if  any  person  shall 
take  any  money  or  reward  for  bargaining  or  selling  his 
office,  or  if  he  shall  do  so  to  the  intent  that  any  person 
should  have  or  enjoy  the  office,  then  that  he  shall  forfeit 
his  office,  and  all  gifts,  promises,  &c.,  shall  be  void ;  and 
further,  it  enacts,  covering  this  case,  that  if  any  person  shall 
give  or  pay  any  money  or  reward  for  any  of  the  said  offices,  he 
shall  immediately,  by  and  upon  the  money  being  paid  or 
given,  be  adjudged  a  disabled  person  to  hold  the  office.  It  is 
admitted  that  the  defendant  paid  Mr.  Eapelje  a  sum  of 
money,  and  gave  security  to  pay  him  an  annuity,  for  mx- 
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rendering,  relinquishing,  and  resigning  his  office.  It  is  argued 
that  this,  though  true,  does  not  establish  that  Mr.  Rapelje 
bargained  or  sold  his  office  to  the  defendant.  Admit  that 
to  be  so,  the  statute  is  not  confined  to  making  it  necessary 
that  a  bargain  and  sale  of  the  office  should  be  completed, 
but  it  is  wider,  and  says,  if  any  person  shall  take,  or  if  any 
person  shall  give,  any  money  to  the  intent  that  any  person 
may  have,  exercise,  or  enjoy  an  office.  The  charge  here  is, 
that  Mr.  Rapelje  should  surrrender  in  favour  of  the  defendant 
to  the  intent  that  the  defendant  might  have  the  office.  Sup- 
pose we  were  to  allow  this  admission  to  be  struck  out  as 
being  too  strong,  as  it  was  said  in  the  argument,  for  that 
Mr.  Rapelje  would  most  certainly  resist  the  imputation  of 
having  surrendered  or  resigned  his  office  in  favour  of  any 
one,  and  the  defendant  repudiated  the  idea  that  he  was 
making  a  bargain  not  authorised  by  law,  and  if  we  should 
take  it  that  the  defendant  paid  Mr.  Rapelje  a  sum  of  money, 
and  secured  an  annuity  to  him,  to  the  intent  that  the 
defendant  might  have  and  enjoy  the  office,  then  the  case 
would  still  be  within  the  meaning  of  the  act. 

Secondly,  as  to  the  49  Geo.  III.,  ch.  126,  supposing  that 
statute  to  be  in  force  here,  and  if  we  strike  out  all  about  the 
resignation  of  Mr.  Rapelje  in  favour  of  the  defendant,  and 
simply  place  the  matter  upon  the  footing  of  the  defendant  pay- 
ing the  money,  &c.,  that  Mr.  Rapelje  should  resign  his  office, 
then  the  case  would  be  within  the  meaning  of  the  fourth  section 
of  the  act ;  and  with  regard  to  the  defendant  being  held  in 
that  case  a  person  disabled  from  having  or  enjoying  the  said 
office,  we  see  that  the  latter  enacts,  that  all  the  clauses  of 
the  statute  of  Edward  shall  be  taken  to  be  as  if  re-enacted 
in  the  other,  and  the  two  acts  shall  be  read  as  one  act. 
Huggins  V.  Bambridge  (Willes  241.) 

The  second  mode  adopted  by  the  Crown  is  that  of  an  in- 
formation against  the  defendant,  treating  him  as  guilty  of  an 
offence,  and  this  is  presented  to  the  court  in  six  counts, 
varying  the  charge  to  meet  the  evidence  and  facts,  which 
are  laid  before  the  court  in  the  shape  of  a  special  case. 

It  is  quite  clear  from  abundance  of  authority  that  where- 
ever  an  mdiotraent  will  lie  for  a  misdemeanor,  an  information 


REGINA  V.  MEBCER. 


631 


may  also  be  sustained,  and  the  cases  reported  upon  the  sub- 
ject of  offences  which  concern  public  justice  shew  that  the 
proceeding  to  obtain  punishment  is  perhaps  as  frequent  by 
the  one  mode  as  by  the  other.  Suppose  that  to  be  so,  then 
it  is  urged  for  the  defendant  that  he  has  committed  no 
offience,  and  that  the  statutes  5  &  6  Ed.  VI.,  ch.  16,  and  49 
Geo.  III.,  ch.  126,  are  not  in  force  in  Upper  Canada,  or  at 
least  so  far  as  regards  the  office  of  sheriff. 

1.  As  respects  the  statute  5  &  6  Ed.  VI.,  ch.  16,  several 
cases  were  cited,  and  they  establish  that  this  statute  by  opera- 
tion of  itself  was  not  considered  to  be  in  force  in  the  colonies, 
and  another  case  may  be  added  to  those  to  shew  that  it  was 
not  in  force  in  Ireland,  not  being  enacted  there.  Macarty 
V.  Wickford  (Bac.  Abr.  Offices  and  Officers  F.)  If  we  were  to 
accede  to  that  argument,  I  still  should  say,  that  upon  the  facts 
disclosed  in  this  case  an  indictment  or  information  might  be 
sustained  at  common  law. — 1  Kussell  on  Crimes  147  ;  Rex 
V.  Pollman  (2  Camp.  229).  It  is  said  upon  high  authority 
that  the  sale  or  purchase  of  public  offices  is  highly  criminal  at 
common  law,  for  nothing  can  be  more  disadvantageous  to 
the  welfare  of  the  state  than  that  its  higher  capacities  should 
be  filled,  not  by  those  who  are  most  able  to  discharge  them, 
but  those  who  can  pay  most  to  obtain  them,  and  it  is  equally 
a  crime  to  give  as  to  receive.  I  do  not,  however,  entertain 
a  doubt  that  the  statute  of  Edward  is  in  force  in  this  part  of 
the  province  by  reason  of  our  introduction  of  the  criminal 
law  of  England  as  it  stood  on  the  17th  of  September,  1792, 
and  that  fact  renders  the  decisions  in  England  inapplicable 
here  so  far  as  they  decide  the  act  itself  not  to  be  in  force ; 
but  those  cases,  such  as  Blankard  v.  Galdy  (4  Mod.  222,  2 
Salk.  411)  relating  to  the  office  of  Provost-Marshal  of 
Jamaica,  and  those  relating  to  the  office  of  clerk  of  the 
peace,  warden  of  the  Fleet,  collectors  of  customs,  are  very 
important,  shewing  to  what  offices  we  may  in  this  country 
apply  the  statute.  The  first  clause  prohibits  any  person 
from  taking  or  receiving  any  money,  kc,  for  bargaining 
and  selling  any  office  or  offices,  and  also  from  taking  or 
receiving  the  same,  to  the  intent  that  any  person  should 
have,  exercise,  or  enjoy  any  office  or  offices  which  shall  in 
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any  wise  touch  or  concern  the  administration  or  execution 
of  justice.  Now,  although  Mr.  Rapelje  might  possibly 
succeed  in  convincing  a  jury  that  he  did  not  bargain  or  sell 
his  office,  yet  I  think  it  impossible  to  say  that  he  did  not  take 
and  receive  the  money  and  securities  to  the  intent  that  the 
defendant  might  have  and  enjoy  the  office  of  sheriff.  Then 
the  clause  goes  on  to  say  that  every  person  who  shall  give 
or  pay  any  sum  of  money,  &c.,  shall  be  adjudged  a  disabled 
person  in  the  law  to  all  intents  and  purposes,  to  have,  occupy, 
or  enjoy  the  said  office.  Here  we  have  as  strong  a  prohibi- 
tory statute  as  language  can  make  it,  and  it  only  remains  to 
be  seen  whether  the  contravention  of  it  amounts  to  an 
offence  for  which  an  indictment  could  be  sustained. 

The  only  reason  which  could  be  urged  against  the  matter 
being  treated  as  an  offence  is  that  the  statute  is  silent  as  to 
whether  the  contravention  of  it  shall  be  considered  to  be  a 
misdemeanor,  and  there  are  penalties  imposed  that  all  such 
bargains,  sales,  securities,  &c.,  shall  be  void.  It  is  not 
necessary,  when  an  act  of  parliament  prohibits  a  thing 
being  done,  to  annex  to  it  in  all  cases  words  shewing  that 
the  intention  was  to  make  it  an  indictable  offence  if  the 
statute  be  violated.  If  an  act  of  parliament  prohibits  a  thing 
being  done  under  some  specific  penalty,  then  that  penalty  is 
all  that  can  be  enforced,  but  if,  in  a  different  part  of  the  act, 
certain  consequences  are  entailed  upon  the  act  prohibited, 
then  that  is  cumulative  to  the  prohibition,  and  the  act  done 
contrary  to  the  prohibition  may  or  may  not,  according  to  the 
subject  dealt  with,  be  an  offence.  In  Rex  v.  Wright  (1  Burr. 
543)  Mr.  Justice  Denison  thus  states  the  rule,  "Where  an 
offence  is  not  so  at  common  law,  but  made  an  offence  by  act 
of  parliament ;  yet  an  indictment  will  lie,  where  there  is  a 
substantive  prohibitory  clause  in  such  act  of  parliament 
(though  there  be  afterwards  a  particular  provision,  and  a 
particular  remedy  given),  but  it  is  otherwise  when  the  act  is 
not  prohibitory,  but  only  inflicts  the  forfeiture,  and  specifies 
the  remedy."  The  case  of  The  King  v.  Harris  (4  T.  R.  202) 
was  an  information  filed  against  the  defendant  for  violating 
an  order  in  council  respecting  the  quarantine  made  under 
26  Geo.  II.,  ch.  6,  sec.  1.    No  penalty  was  attached,  and 
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the  question  was,  whether  the  defendant,  upon  being  found 
guilty  of  violating  the  order  in  council,  could  be  punished 
as  for  an  offence  at  common  law,  and  Lord  Kenyon  said  it 
most  unquestionably  was  such  an  offence.  That  case  was 
not  new,  for  in  Rex  v.  Robinson  (2  Burr.  799)  the  defendant 
was  indicted  for  not  obeying  an  order  for  the  maintenance  of 
his  grand-children,  which  order  was  made  under  the  statute 
43  EHz.,  ch.  2,  though  the  seventh  section  provided  a  penalty 
of  20s.  for  every  month  the  party  should  fail  to  perform  the 
order.  I  find  in  Mr.  Chitty's  Criminal  Law,  under  the 
forms  he  gives  for  indictments  for  selling  ofiices,  &c,,  the 
■very  first  of  them  is  an  indictment  for  corruptly  agreeing  to 
receive  the  office  of  distributor  of  stamps  for  the  county  of 
Dorset,  on  condition  of  allowing  the  former  possessor  to 
have  the  profits  for  life,  and  this  seems  to  be  framed  upon 
the  two  statutes  5  &  6  Ed.  VI,  and  49  Geo.  III.,  ch.  126. 
The  case  of  the  Queen  v.  Price  (11  A.  &.  E.  T27)  affords  a 
proof  that  where  a  statute  enjoins  a  thing  to  be  done,  the 
omission  of  it  is  an  indictable  offence,  though  nothing  what- 
ever has  been  said  about  its  being  punishable  to  omit  the 
act  enjoined.  Again,  Regina  v.  Buchannan  (10  Jur.  736) 
shews  that  it  is  an  indictable  offence  for  a  person  to  act  as  an 
attorney  without  being  admitted,  under  the  second  section  of 
6  &  7  Vie,  ch.  73,  though  nothing  is  said  in  the  statute  about 
it  being  a  misdemeanor  to  do  so,  and  although  by  the  35th 
section  of  the  act  a  person  so  acting  can  maintain  no  action 
for  fees,  and  it  is  a  contempt  of  court  to  act  without 
admission. 

After  consulting  these,  and  many  other  cases,  besides 
those  cited  in  the  argument,  I  entertain  no  doubt  that  the 
charge  contained  in  the  scire  facias^  information  and  case, 
would  be  an  offence  under  the  statute  of  Edward,  and  punish- 
able as  a  misdemeanor  at  common  law,  and  that  we  must 
treat  the  statute  as  introduced  here  by  our  legislature  as 
part  of  the  criminal  law  of  England,  and  that  an  indictment 
or  information  would  have  been  sustained  independently  of 
the  act  of  49  Geo.  III. 

With  respect  to  the  statute  49  Geo.  III.,  ch.  126,  I 
really  do  not  see  any  principle  upon  which  we  could  hold 
that  it  does  not  apply  to  the  oflSce  of  sheriff.  The  argument 
80  VOL.  xvir. 
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concedes  that  this  statute,  being  inade  in  its  terms  to  apply  to 
the  colonies,  must  be  taken  to  be  so,  but  then  it  is  said  that  it 
only  applies  to  the  higher  offices  of  state,  and  will  not  apply 
to  the  office  of  sheriff.  If  I  thought  it  did  not  apply  to  the 
office  of  sheriff,  I  should  still  be  bound  to  say  so,  so  long  as 
the  case  of  Foott  v.  Bullock  (4  U.  C.  R.  480)  remained  not 
over-ruled  or  doubted  in  any  way.  Independent  of  that 
decision,  I  do  not  see  what  room  there  can  be  for  argument 
upon  this  point.  If  the  statute  of  Edward  will  apply  to  the 
office  of  sheriff,  and  of  which  I  take  it  there  can  be  no  ques- 
tion, then  we  have  the  49  Geo.  III.  saying  that  it  shall 
extend  to  Scotland,  Ireland,  and  to  all  offices  in  the  gift  of 
the  Crown  in  any  part  of  the  united  kingdom,  and  all  com- 
missions under  the  appointment  of  the  principal  officers  of 
any  public  department  or  office  of  his  Majesty's  government 
in  any  part  of  the  united  kingdom,  or  in  any  of  his  Majes- 
ty's colonies  or  plantations,  in  as  full  and  ample  a  manner 
as  if  the  provisions  of.  the  said  act  were  repealed  and  made 
part  of  the  last  act,  and  the  two  acts  it  is  declared  shall  be 
construed  as  one  act.  The  principal  officer  of  her  Majesty 
here  most  certainly  is  his  Excellency  the  Governor-General, 
and  the  office  in  question  is  a  government  appointment  under 
and  by  him.  The  third  section  enacts  that  any  person  con- 
travening the  act  of  Edward,  as  well  as  those  violating  the 
other  act,  shall  be  deemed  and  adjudged  guilty  of  a  misde- 
meanor. This  provision  puts  at  rest  all  question  whether  a 
violation  of  the  statute  of  Edward  should,  either  upon 
indictment  or  information,  be  treated  as  an  offence  punishable 
as  at  common  law.  The  49  Geo.  IIL  extended  the  opera- 
tion of  the  other  statute  to  many  other  offices  than  contained 
in  that  statute,  and  if  it  be  conceded  that  the  offices  enume- 
rated in  49  Geo.  III.,  would  not  be  sufficient  to  embrace  the 
office  of  sheriff,  yet  we  see  that  parliament,  at  the  same  time 
they  extended  the  operation  of  the  other,  re-enacted  the 
other  statute,  or  rather  re-affirmed  it,  and  made  it  apply  in 
places  previous  to  that  time  where  its  operation  was  not  felt, 
and  I  cannot  doubt  but  that  it  must  be  conceded  by  every 
one  that  its  terms  are  large  enough  to  embrace  the  office  of 
sheriff. 

Talking  this  cas©,  therefore^  either  way,  it  appears  to 
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the  information  must  be  sustained  on  some  one  or  other  of 
the  counts.  I  have  not  particularly  analyzed  the  evidence  as 
applicable  to  each  particular  count,  for  I  understood  what 
was  desired  was  an  expression  of  opinion  whether  these 
statutes  were  in  force  in  this  country,  and  whether  the 
evidence  would  disclose  a  case  which  might  be  brought 
within  either  of  them.  I  have  expressed  my  opinion  on  the 
statutes,  and  as  to  the  evidence  and  case,  I  am  clearly  of 
opinion  the  facts  establish  that  the  defendant  might 
have  been  indicted  under  the  statute  of  Edward,  and 
the  first  and  third  sections  of  49  Geo.  III.  The  infor- 
mation points  at  the  offence  created  under  the  fourth 
section  of  the  49  Geo.  III.,  and  which  also  is  made  a  mis- 
demeanor. It  is  not  denied  that  the  evidence  will  estab- 
lish some  one  or  other  of  the  counts  if  that  clause  will 
also  apply  to  the  office  of  sheriff  and  is  in  force  here. 
The  legislature  has  said  in  the  first  section  that  both  acts  are 
to  be  read  as  one  act,  and  to  be  construed  as  if  all  the  clauses 
and  provisions  of  ^the  statute  of  Edward  were  repealed  and 
re-enacted.  Then  in  the  fourth  section  it  is  enacted  that  if 
any  person  shall  pay  any  money  for  any  solicitation  or  nego- 
tiation that  shall  in  any  wise  touch  or  concern,  or  relate  to 
any  resignation  of  any  such  office  as  aforesaid,  such  person 
shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor. 
The  evidence  clearly  establishes  that  the  defendant  did  pay 
Mr.  Rapelje  £500,  and  conveyed  to  him  certain  property  to 
procure  his  resignation  of  the  shrievalty  of  Norfolk,  and 
thereupon  he  did  resign,  and  the  defendant  was  appointed. 
The  offices  referred  to  in  the  fourth  section  as  aforesaid 
embrace  all  those  mentioned  in  both  statutes,  and  conse- 
quently, if  the  statute  of  Edward  covers  that  of  sheriff,  then 
it  becomes  a  misdemeanor  to  pay  any  money,  &c.,  for  the 
resignation  &c.,  of  that  office. 

Judgment  for  the  Crown. 
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The  Bank  of  Montreal  v.  Cameron. 

Bills  of  Exchange — Fraud  and  absence  of  consideration — Pleading. 

Action  on  a  Bill  of  Exchange  drawn  by  K.  upon  and  accepted  by  defendant 

C,  endorsed  by  K.  to  E.,  by  E  to  D.,  and  by  D.  to  plaintiffs. 
Plea,  by  defendant  C,  that  he  was  induced  to  accept  by  the  fraud  and  mis- 
•   representation  of  said  K.  E.  and  D.,  and  without  any  consideration,  and 
that  D.  endorsed  to  the  plaintiffs  without  any  consideration  or  value  given 
by  them  to  him. 

Heldf  on  demurrer,  plea  good,  without  averring  that  the  plaintiffs  were 
holders  without  value. 

Action  upon  a  bill  of  exchange  drawn  by  defendant  King 
upon,  and  accepted  by,  defendant  Cameron,  for  £2000, 
dated  the  29th  of  September,  1857,  and  payable  sixty  days 
after  date,  averring  endorsement  by  King  to  one  Charles  F. 
Ellerman,  by  him  to  one  Benjamin  Dales,  and  by  Dales  to 
the  plaintiffs.    The  defendant  King  did  not  appear. 

The  defendant  Cameron  pleaded  that  he  was  induced  to 
accept  the  said  bill  of  exchange  by  the  fraud,  covin,  and  mis- 
representation of  the  said  W.  D.  King,  Charles  F.  tillerman 
and  Benjamin  Dales,  and  without  any  consideration  or  value 
being  given  to  him,  the  said  John  Hillyard  Cameron,  for  the 
said  acceptance  ;  and  that  the  said  Benjamin  Dales  endorsed 
the  said  bill  to  the  plaintiiFs  without  any  consideration  or 
value  being  given  by  the  plaintiffs  to  the  said  Benjamin  Dales 
for  such  endorsement. 

The  plaintiff  demurred  to  this  plea,  on  the  ground  that  it 
confined  the  plaintiffs  to  proving  value  given  to  Dales, 
whereas  another  party  might  have  received  the  bill  from  Dales 
and  given  him  value,  or  the  plaintiffs  might  have  given  value 
to  a  third  party  who  took  the  bill  from  Dales,  and  the  plea 
should  have  alleged  that  there  was  never  any  value  or  con- 
sideration for  the  plaintiffs  being  the  holders  of  the  bill. 

A,  Richards  for  demurrer,  cited  Arbouin  v.  -Anderson, 
1 Q.  B.  498 ;  Miller  v.  Ferrier,  7  U.  C.  R.  540,  S.  C.  3  C.  P. 
103,  note  (a.) ;  Bank  of  British  North  America  v.  Sherwood, 
6  U.  C.  R.  213 ;  Muir  v.  Cameron,  10  U.  C.  R.  356 ; 
Hunter  v.  Wilson,  7  D.  &  L.  221,  4  Ex.  489  S.  C. ;  May  v. 
Seyler,  2  Ex.  563 ;  Harmer  v.  Steele,  4  Ex.  1 ;  Masters  v. 
Ibberson,  8  C.  B.  100;  Bailey  v.  Bidwell,  13  M.  &  W.  73; 
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Harvey  v.  Towers,  6  Ex.  656 ;  McGillivray  v.  Keefer,  4  U. 
C.  R.  456 ;  Berry  v.  Alderman,  4  C.  B.  95. 

Cameron^  Q.  C,  contra,  cited  Fitcli  v.  Jones,  24  L.  J.  (Q. 
B.)  293,  S.  C.  5  E.  &  B.  238 ;  Hall  v.  Featherstone,  31  L. 
T.  Rep.  119,  S.  C,  3  H.  &  N.  284. 

Robinson,  C.  J. — The  defendant  is  sued  as  acceptor  of  a 
bill  of  exchange,  which  the  declaration  states  was  drawn  upon 
the  defendant  by  one  King,  payable  to  King's  order,  and 
was  indorsed  by  King  to  Ellerman,  and  by  Ellerman  to  Dales, 
who  indorsed  the  same  to  the  plaintiffs. 

The  defendant  pleads  in  his  defence  that  he  was  induced 
to  accept  the  bill  by  the  fraud,  covin,  and  misrepresentation 
of  the  said  King,  Ellerman  and  Dales,  without  any  conside- 
ration or  value  being  given  to  him  for  his  acceptance  ;  and 
that  Dales  indorsed  the  bill  to  the  plaintiffs  without  any  con- 
sideration or  value  being  given  by  the  plaintiffs  to  the  said 
Dales  for  said  indorsement. 

The  plaintiffs  demur  to  this  plea,  and  insist  that  it  is  not 
even  in  substance  a  good  defence,  because  the  plea,  to  make 
it  a  good  bar,  should  be  such  that  if  its  statements  are  ad- 
mitted to  be  true  the  plaintiffs  have  clearly  no  cause  of  action ; 
and  that  this  plea  assumes  what  is  contrary  to  law,  namely, 
that  if  it  be  true  that  the  defendant's  acceptance  was  procured 
by  fraud,  and  without  consideration  given  to  him,  and  if  the 
plaintiffs  gave  nothing  to  Dales  for  the  bill  when  they  got 
it  from  him,  the  plaintiffs  can  have  no  right  to  recover, 
whereas  the  plaintiffs  contend  that  if  they  gave  consideration 
for  the  bill  after  it  was  indorsed  and  delivered  to  them,  so 
that  they  were  holders  for  value  at  the  time  they  sued  upon 
it,  or  if  in  fact  the  bill  had  gone  through  the  hands  of  other 
parties  whose  names  are  not  stated  in  the  declaration,  and  if 
any  one  of  such  previous  holders  paid  value  for  the  bill,  the 
plaintiffs  are  entitled  to  recover  upon  it. 

The  defendant,  on  the  other  hand,  insists  that  the  rules  of 
pleading  are  not  so  stringent  as  to  require  that  his  plea,  in 
order  to  make  it  a  good  defence  in  substance,  should  exclude 
every  such  inference  as  might  be  drawn  from  a  supposed 
state  of  facts  different  from  that  which  the  pleadings  them- 
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selves  have  set  forth,  and  on  which  they  found  their  right  of 
action. 

His  argument  is,  that  it  is  enough  for  him  ^to  say  to  the 
plaintiffs :  "  My  acceptance,  upon  which  you  are  suing  me, 
was  obtained  from  me  without  consideration,  by  the  fraud  of 
those  very  parties  who  alone  have  any  thing  to  do  with  this 
bill  according  to  your  own  statement ;  and  you  yourselves 
gave  nothing  for  the  bill  to  the  person  from  whom  you  say 
you  got  it." 

I  do  not  take  it  to  be  necessary  for  the  defendant  setting 
up  such  a  defence  to  deny  that  the  bill  had  been  negociated 
between  other  parties  than  those  whom  the  plaintiffs  have 
mentioned  in  the  declaration,  and  that  some  other  indorser 
who  had  not  been  before  named  had  given  value  for  it. — Ghy. 
Pig.  Vol.  III.,  151. 

The  cases  decided  in  England  before  the  new  rules  of 
pleading,  unless  where  some  point  in  the  case  was  brought 
up  on  demurrer,  do  not  in  general  give  the  language  of  the 
plea  so  fully  that  we  can  safely  attach  any  value  to  the  case 
as  a  precedent,  and  more  frequently  the  defence,  though 
relied  upon  at  the  trial,  was  not  specially  pleaded  at  all,  as 
almost  every  defence  could  at  that  time  be  set  up  under  the 
general  issue. 

The  case  of  Arbouin  v.  Anderson  (1  Q.  B.  498,)  was  a  good 
deal  relied  upon  by  the  plaintiffs,  but  really  is  not  material, 
for  in  that  case  the  facts  on  which  the  plaintiff  depended 
for  recovering  were  specially  replied  by  him.  The  plea 
itself  was  not  demurred  to,  and  as  the  replication  was  held 
sufficient  by  the  court,  there  was  no  necessity  to  pronounce 
upon  the  plea. 

Two  of  the  learned  judges  therefore  made  no  remark  upon 
it.  One  of  the  other  judges  intimated  a  doubt  whether  the 
plea  might  not  be  held  bad,  if  it  had  been  demurred  to 
specially  ;  and  Mr.  Justice  Wightman  said  the  plea  would  be 
bad  on  special  demurrer,  and  that  he  had  great  doubts  whether 
it  would  not  be  so  on  general  demurrer  likewise.  We  cannot 
safely  calculate  therefore  what  the  judgment  of  the  court 
would  have  been  upon  the  plea,  if  it  had  been  necessary  to 
dispose  of  it  upon  a  general  demurrer. 
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Mr.  Justice  Patterson,  who  thought  the  plea  might  have 
been  held  bad  if  demurred  to  specially,  gave  as  his  only 
reason  (p.  501) :  "  That  it  did  not  state  that  the  plaintiff  gave 
no  consideration  for  the  bill."  Now  the  plea  in  the  present 
case  does  state  "  that  Dales  indorsed  the  bill  to  the  plaintiffs, 
without  any  consideration  or  value  being  given  by  the  plain- 
tiffs to  the  said  Dales  for  such  indorsement."  It  adopts  the 
plaintiffs'  own  statement  of  the  manner  in  which  they  became 
holders  of  the  bill,  and  avers  that  they  took  it,  as  they  say 
they  did,  by  indorsement  from  Dales,  without  any  considera- 
tion given  by  them  to  him  for  such  indorsement. 

In  my  opinion  this  must  be  held  sufficient  upon  general 
demurrer,  for  it  is  founded  on  the  plaintiffs'  own  statement 
as  to  the  manner  in  which  they  became  possessed  of  the  bill. 
If  there  were  features  in  the  history  of  the  bill  after  it  had 
been  accepted  by  the  defendant,  and  was  put  in  circulation, 
which  would  place  the  plaintiffs  in  a  better  situation  than 
they  could  stand  in  as  indorsees  of  Dales,  there  is  no  reason 
to  assume  that  the  defendant  had  knowledge  of  such  circum- 
stances ;  and  if  they  were  known  to  the  plaintiffs,  and  would 
furnish  them  with  a  sufficient  answer  to  the  plea,  it  rested 
with  them,  in  my  opinion,  to  shew  them,  and  more  especially 
in  a  case  of  this  description,  where  it  is  not  merely  want  of 
consideration  for  his  acceptance  that  is  relied  upon  by  the 
defendant,  but  a  fraud  practised  upon  him  in  obtaining  the 
acceptance,  and  where  fraud  is  charged  by  the  plea  against 
the  very  party  from  whom  the  plaintiffs  allege  they  took  the 
bill. 

The  case  cited  by  the  plaintiffs'  counsel  of  Masters  v. 
Ibberson  (8  C.  B.  100,)  is  more  like  the  one  before  us,  for' 
there  fraud  in  obtaining  the  note  was  set  up  by  the  maker  of 
the  note,  and  the  court  held  the  plea  bad  in  substance  for 
not  alleging  that  the  payee  of  the  note  had  not  given  value 
for  it.  But  there  the  fraud  in  obtaining  the  note  was  charged 
by  the  plea  against  one  Bromfield  only,  who,  from  all  that 
appeared,  either  in  the  declaration  or  the  plea,  was  no  party 
to  the  note.  The  payee,  for  all  that  was  stated  in  that  plea, 
might  have  been  altogether  innocent  of  fraud,  and  might  have 
paid  full  value  for  the  note.   Her©  the  payee  of  the  bill  sued 
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upon  and  his  indorsee,  Ellerman,  and  Dales,  wlio  according  to 
the  declaration  took  the  bill  from  Ellerman  and  indorsed  it  to 
the  plaintiffs,  are  all  charged  by  the  plea  with  being  parties  to 
the  fraud  in  obtaining  the  bill.    In  such  a  case  it  is  now  well 
settled  in  a  series  of  cases  that  the  plaintiff  must  shew  how 
he  came  by  the  bill.   I  refer  to  Heath  v.  Sansom  (2  B.  &  Ad. 
291,)  Mills  V.  Barber  (1  M.  &  W.  425,)  and  the  later 
cases  of  Bailey  v.  Bidwell  (13  M.  &  W.  73,)  Smith  v. 
Braine  (16  Q.  B.  244,)  Harvey  v.  Towers  (6  Ex.  656,) 
Fitch  V-  Jones  (5  Ell.  &  Bl.  238,)  Solomons  v.  Bank  of 
England  (13  East  135,)  and  Hall  v.  Featherstone  (31  Law  ' 
Times  119.)    Most  of  these  cases  were  cited  in  a  case  in  this 
court  of  Hanscome  v.  Cotton  (15  U.  C.  R.  42.)    In  Harvey 
V.  Towers  (6  Ex.  656),  the  plea  stated,  as  is  stated  in  this 
case,  that  the  person  who  was  charged  in  the  declaration  to 
have  indorsed  the  bill  to  the  plaintiff  was  concerned  in  the 
fraud  by  which  the  acceptance  was  obtained  from  the  defen- 
dant, and  yet  in  the  plea,  besides  the  averment  that  the  in- 
dorsement hy  him  to  the  plaintiff  was  without  consideration, 
it  is  added  "  that  the  plaintiff  held  the  hill  without  any  value 
or  consideration."    That  is  what  the  plaintiffs  contend  ought 
to  have  been  alleged  in  this  case  to  make  the  plea  good  in 
substance ;  that  is,  not  merely  that  the  last  indorser  transfer- 
red the  bill  to  the  plaintiffs  without  value,  but  that  they  really 
were  holders  without  value,  so  as  to  include,  and  as  it  were 
to  deny  by  anticipation,  all  suggestions  of  a  possible  interest 
which  the  plaintiffs  might  have  in  the  bill  by  reason  of  any 
thing  which  they,  the  plaintiffs,  have  not  yet  stated.  In 
Bingham  v.  Stanley  (2  Q.  B.  118),  the  plea  was  so  framed 
as  to  be  free  from  any  such  exception  as  is  taken  here,  and 
so  it  was  in  many  others ;  but  the  precedents  are  not  uniform, 
and  in  many  of  these  cases  no  question  arose  upon  the 
pleadings. 

I  do  not  find  any  where  the  point  discussed  which  is  raised 
here,  namely,  the  sufficiency  in  substance  of  a  plea  which, 
after  stating  fraud  to  which  the  person  indorsing  to  the 
plaintiffs  was  a  party,  avers  that  the  plaintiffs  gave  nothing 
to  him  for  indorsing  the  bill  to  them,  without  adding  to  that 
Statement  that  the  plaintiffs  are  not  holders  for  value. 
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In  the  case  of  Law  v.  Chifney  (1  Bing.  N.  C.  267), 
Bosanquet,  J.,  observes  "that  what  is  stated  in  a  plea  ought 
to  be  an  answer  to  the  action,  and  inconsistent  with  the  plain- 
tiff's  legal  demand."  That  is  the  principle  for  which  the 
plaintiffs  contend,  but  the  question  is,  whether  it  is  not  suffi- 
ciently complied  with  in  this  plea,  considering  the  nature  of 
the  declaration  and  the  facts  stated  in  the  plea.  The  plea 
in  Law  v.  Chifney  was  not  a  defence  primd  facie,  nor  any 
thing  like  a  defence,  if  all  was  true  that  was  asserted  in  it, 
and  if  nothing  further  could  be  shewn.  But  in  this  case  there 
is  first  the  statement  that  the  defendant's  acceptance  on 
which  the  plaintiffs  are  suing  him  was  obtained  from  him  by 
fraud.  That  fact  alone,  if  nothing  more  were  stated,  would, 
according  to  the  cases  I  have  cited,  raise  a  presumption  that 
they  had  not  given  value  for  the  bill,  and  that  they  were  in 
privity  with  the  persons  whose  fraud  is  complained  of,  and 
were  endeavouring  to  enforce  payment  for  their  benefit ; 
which  inference  is  in  this  case  strengthened  by  the  statement 
in  the  plea  that  one  of  those  persons  who  had  fraudulently 
obtained  the  acceptance,  indorsed  the  bill  to  the  plaintiffs ; 
and  when  in  addition  it  is  stated  in  the  plea  that  the  plaintiffs 
did  in  fact  give  no  consideration  for  the  bill  to  the  person 
who  they  themselves  allege  indorsed  it  to  them,  I  think  we 
must  hold  that  enough  is  stated  in  substance  to  bar  the  plain- 
tiffs' recovery  till  they  show  how  they  came  by  the  bill  in 
such  a  manner  and  under  such  circumstances  as  may  never- 
theless entitle  him  to  sue  as  holders  for  value. 

Though  I  have  a  good  deal  of  doubt  upon  the  point,  I  have 
come  to  this  conclusion,  since  we  have  now  to  give  judgment 
upon  every  demurrer  "  according  as  the  very  right  of  the 
cause  and  matter  in  law  shall  appear  to  us,  without  regarding 
any  imperfection,  omission,  defect  in  or  lack  of  form.'' 

It  was  stated  I  think  in  the  argument,  that  besides  demur- 
ring to  the  plea  the  plaintiffs  have,  under  the  new  practice, 
by  leave  of  the  court  replied  to  it,  setting  out  alleged  facts 
on  which  they  rely  as  enabling  them  to  recover  notwithstand- 
ing any  such  fraud  in  obtaining  the  acceptance  as  is  stated 
in  the  plea,  and  that  the  defendant  has  taken  isssue  on  the 
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replication,  so  that  the  case  will  eventually  be  determined 
upon  its  merits. 

Burns,  J. — This  plea  is  not  unlike  the  pleas  in  the  case 
of  Bailey  v.  Bidwell  (13  M.  &  W.  73),  and  is  exactly  like  that 
in  Harvey  v.  Towers  (6  Ex.  656),  in  both  of  which  cases  the 
pleas  were  traversed,  not  demurred  to.  In  Fitch  v.  Jones 
(5  E.  &  B.  238).  Erie,  J.,  says  this—"  It  is  also  clear  that 
when  the  plea  alleges  that  the  instrument  had  its  inception 
in  illegality  or  fraud,  and  that  the  plaintiff  took  it  without 
value,  proof  that  the  instrument  had  its  inception  in  illegality 
or  fraud  raises  the  presumption  that  the  plaintiff  took  it  with- 
out value,  and  so  far  shifts  the  burthen  of  proof,  that  unless  the 
plaintiff  gives  satisfactory  evidence  that  there  was  considera- 
tion for  the  instrument,  the  allegation  in  the  plea  that  there 
was  no  consideration  will  be  taken  to  be  proved." 

This  plea  does  allege  fraud  in  the  inception  of  the  defen- 
dant's liability  as  acceptor,  and  charges  that  fraud  upon  the 
person  from  whom  the  plaintiffs  derive  title,  and  alleges  that 
this  person  transferred  the  acceptance  to  the  plaintiffs  with- 
out any  consideration  given  by  the  plaintiffs. 

If  this  allegation  be  an  untruth,  the  plaintiffs  are  quite 
safe  in  traversing  the  plea.  If,  however,  the  plaintiffs  have 
derived  title  to  the  bill  from  some  subsequent  holder  other 
than  the  person  last  mentioned  as  having  indorsed  it  to  them, 
then  the  plaintiffs  may  reply,  as  was  done  in  Arbouin  v. 
Anderson  (1  Q.  B.  498).  No  doubt,  the  plaintiffs  need  not 
in  their  declaration  name  all  the  persons  through  whom  they 
claim  title,  but  they  may  content  themselves  with  saying 
they  hold  title  from  Dales.  There  is  no  force  whatever  in 
the  argument  that  it  entails  any  hardship  upon  the  plaintiffs, 
to  force  them  to  disclose  from  whom  and  for  what  considera- 
tion they  obtained  the  bill.  Under  the  old  form  of  pleading 
the  general  issue,  as  soon  as  the  defendant  showed  that  the 
bill  was  fraudulently  obtained  from  him,  the  burthen  of  proof 
was  cast  upon  the  plaintiff  to  prove  how  and  under  what  cir- 
cumstances he  obtained  the  bill,  and  this  was  so  upon  the 
presumption,  as  Mr.  Justice  Erie  says,  that  the  plaintiff  gave 
no  value. 
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I  cannot  understand  upon  what  principle  it  is  that  a 
defendant  must  negative  every  state  of  facts  in  this  plea 
under  which  the  plaintiffs  might  possibly  have  obtained  the 
bill.  The  plaintiffs  rely  much  upon  the  case  of  Arbouin 
V.  Anderson,  because  it  is  said  by  Mr.  Justice  Wightman 
that  the  plea  in  that  case  would  have  been  bad  upon  demurrer. 
I  incline  to  think  myself  that  possibly  it  might  have  been 
held  bad  upon  special  demurrer,  for  there  is  no  allegation  in 
it  that  the  plaintiffs  gave  no  consideration  for  the  bill.  The 
statement  is  that  there  was  no  consideration  for  the  person 
from  whom  the  plaintiff  obtained  it  indorsing  the  bill.  If 
any  thing  may  have  been  said  in  any  of  the  cases  which  give 
colour  to  the  argument  for  the  plaintiffs  in  this  case,  I  can- 
not help  thinking  it  may  have  been  said  unintentionally,  for 
I  take  it  the  defendant  is  not  bound  in  the  first  instance  to 
do  more  than  answer  by  his  pleading  the  case  that  is  made 
against  him.  Here  the  plaintiffs  say  by  their  declaration 
that  they  obtained  the  bill  from  Dales,  and  in  answer  the 
defendant  says  that  Dales  obtained  it  from  him  fraudulently, 
and  transferred  to  the  plaintiffs  without  the  plaintiffs  giving 
any  thing  for  it.  The  defendant  cannot  do  more  than 
take  the  plaintiffs'  own  narrative  of  how  their  title  to  the 
bill  is  derived,  and  then  answer  that.  He  cannot  tell  whether 
the  plaintiffs  obtained  the  bill  in  some  other  way  than  that 
stated  in  the  declaration.  To  compel  a  defendant  to  nega- 
tive in  his  plea  all  possible  ways  the  plaintiffs  may  have 
obtained  the  bill,  is  in  effect  to  oblige  him  to  answer  matter 
not  stated  against  him.  If  in  truth  the  plaintiffs  obtained 
the  bill  from  Dales  as  they  have  stated,  then  the  defendant 
negativing  the  plaintiffs'  title  from  others  is  a  work  of  supere- 
rogation ;  and  why  should  not  the  defendant  believe  the  plain- 
tiffs' own  narrative  that  they  got  the  bill  from  Dales  ?  The 
plaintiffs  must  know  very  well  from  whom  they  obtained  it, 
and  why  should  not  the  information  come  from  those  within 
whose  knowledge  the  fact  lies  ?  I  cannot  help  thinking  that 
it  would  be  a  violation  of  the  rules  of  pleading  to  compel  the 
defendant  to  negative  by  his  plea  a  state  of  facts  not  alleged 
against  him.  It  is  admitted  that  in  proof  the  burden  of  it 
would  be  shifted,  and  I  think  good  sense  and  the  proper 
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rules  of  pleading  are  equally  in  the  defendant's  favour  as 
respects  the  pleading,  and  the  plaintiffs  should  shew  by  their 
replication  from  whom  they  obtained  the  bill,  and  the  con- 
sideration they  gave  for  the  bill,  if  they  depend  upon  title 
from  some  other  person  than  already  appears. 
McLean,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 
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ABANDONMENT. 

Of  instructions  to  S  heriff,']  —  See 
Sheriff. 


ABSCONDING  DEBTOR. 

1.  Attachment — Execution — C.  L, 
P.  A.,  sees.  53,  55.]— The  plaintiff 
obtained  execution  against  A., 
whose  goods  were  then  under 
seizure  upon  an  attachment  issued 
against  him  as  an  absconding 
debtor.  The  sheriff,  under  C.  L. 
P.  A.,  sec.  53,  having  sued  and 
obtained  payment  of  a  sum  due 
by  one  of  A.'s  dehtois—Meld,  that 
such  money  was  not  liable  to  the 
plaintiff's  execution,  but  must  be 
divided  among  the  attaching  credi- 
tors.    Cann  v.  Thomas,  9. 

3.  Attachment — Service  out  oftJie 
jurisdiction — Priority . ] — A .  having 
a  claim  against  an  absconding 
debtor,  sued  out  a  writ  of  summons 
against  him  as  residing  out  of  the 
jurisdiction,  served  the  writ  on  him 
in  the  state  of  New  York  on  the 
same  day  that  an  attachment  issued 
against  him  here,  and  obtained 
judgment  and  execution  before  the 
first  attaching  creditor.    Held,  that 


to  entitle  him  to  priority  he  must 
also  shew  that  his  writ  was  served 
before  the  attachment  issued,  and 
no  evidence  being  given  to  shew 
at  what  time  of  the  day  either 
event  took  place,  that  the  attach- 
ing creditor's  claim  must  prevail. 
Qucere,  whether  a  service  out  of  the 
jurisdiction  would  be  sufficient, 
even  if  made  before  the  attachment 
issued.    Daniel  v.Fitzeli  et  al,,  369. 

3.  Attachment-Confession  of  judg- 
ment— Priority — Fraud.~\  —  Where 
an  absconding  debtor's  goods  have 
been  attached,  a  creditor  obtaining 
a  confession  of  judgment  from  him, 
without  service  of  process,  and 
execution  upon  it  before  the  at- 
taching creditors,  does  not  obtain 
priority.  Held,  that  on  the  affida- 
vits filed  no  case  was  made  out  for 
setting  aside  the  judgment  so  ob- 
tained on  the  ground  of  fraud  or  col- 
lusion. Birdet  al.  Y.Folger  et  a?.,  536. 

ACCORD  AND  SATISFAC- 
TION. 

See  Action,  3. — Principal  and 
Surety. 

Pleading.]— To  a  declaration  for 
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work  and  materials,  defendant 
pleaded  that  before  action  he. sa- 
tisfied and  discharged  the  claim 
by  delivering  to  the  plaintiff  ac- 
cording to  agreement  a  certain  pro- 
missory note,"  (fee.  Held,  bad,  for 
not  averring  that  the  plaintiff  ac- 
cepted the  note  in  satisfaction. 
Brown  v.  Jones,  50. 


ACCOUNT  STATED. 
See  Contract,  3. 

ACTION. 

See  Assignment  of  Debts. — Buf- 
falo AND  Lake  Huron  R.W.Co. 
Contract,  8.  —  Elections.  — 
Great  Western  Railway  Co., 
1,  2,  3.— Highway,  1.  —  Prin- 
cipal and  Agent.  — Railways 
AND  Railway  Cos.,  1,  3. — She- 
riff. 

1 .  Wharf— Duty  to  rejpair — Proof 
of  ownership — Excessive  damages.'] — 
Held,  that  under  the  evidence  in 
this  case,  the  ownership  and  pos- 
session by  defendant  of  the  wharf 
in  question  was  sufficiently  shewn 
to  sustain  an  action  against  them 
by  the  plaintiff  for  injuries  occa- 
sioned to  him  by  not  keeping  it  in 
repair ;  and  that  the  damages  given 
were  not  excessive.  Johnson  v.  The 
Port  Dover  Harbour  Company,  151. 

2.  License  fees  received  by  reeve — 
Dispute  between  him  and  treasurer  as 
to  receipt  by  the  latter — Settlement  of 
accounts  with  the  municipality — Sub- 
sequent action  by  them — Competency 
of  treasurer  as  witness — 16  Vic,  ch. 
19."! — The  reeve  of  a  township 
received  certain  moneys  for  license 
tees,  which,  as  he  alleged,  he  paid 
to  the  treasurer,  whose  receipt  he 
produced  for  part  of  the  sum  in 
cash  and  a  note  for  the  balance. 


The  treasurer  denied  haying  re- 
ceived the  note  or  balance,  and  at 
his  instance  the  municipality,  by 
resolution,  allowed  an  action  to  be 
brought  for  it  in  their  name  against 
the  treasurer.  They  afterwards  re- 
scinded this  resolution,  but  the  ac- 
tion went  on  ;  and  at  the  trial  it 
appeared  that  the  whole  sum  had 
been  charged  by  the  treasurer  to 
himself  in  his  accounts  for  the  year, 
which,  as  well  as  the  accounts  for 
three  subsequent  years,  had  been 
audited  and  passed,  shewing  a 
general  balance  for  that  and  the 
other  years  due  by  the  treasurer. 
Held,  that  the  action  could  not  be 
maintained  by  the  municipality  ; 
and  that,  if  it  could,  the  treasurer 
would  not  have  been  admissible  as 
a  witness.  The  Municipality  of  the 
Township  of  King  v.  Hughes,  253. 

3.  Permission  to  make  a  ditch  over 
plaintiff'' s  land-Negligence  in  making 
it — Action  therefor— Pleading — Agree- 
ment to  accept,  and  payment  in  satis- 
faction —  Traverse  of  payment.]  — 
Sixth  count.  That  defendants  so 
negligently  constructed  their  rail- 
way, and  made  their  ditches,  (fee, 
so  carelessly,  that  they  caused  the 
surface  water  on  each  side  of  the 
railway  crossing  the  plaintiff's 
farm  to  flow  out  of  the  ditches  and 
injure  the  crops:  that  to  remedy 
this  the  plaintiff  allowed  defendants 
to  cut  a  ditch  leading  from  their 
ditches  across  the  plaintiff's  land 
to  the  lake  :  that  they  began  to 
make  such  ditch  ;  and  it  thereupon 
became  their  duty  to  use  proper 
care,  so  that  it  should  be  sufficient 
to  carry  off  the  water ;  but  they 
made  it  only  a  short  distance,  and 
of  insufficient  size,  so  that  it 
brought  down  the  water  upon  the 
plaintiff's  land,  and  left  it  there. 
Seventh  count,  that  by  articles  of 
agreement  between  the  plaintiff 
and  defendants,  reciting  that  the 
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plaintiff  had  conveyed  certain  land 
to  defendants  for  their  railway,  de- 
fendants covenanted  that  they  would 
make  a  sufficient  crossing  on  the 
plaintiff's  land  :  that  they  made 
their  railway,  but  neglected  to  con- 
struct the  crossing,  whereby  the 
plaintiff'  was  put  to  inconvenience, 
&c.  Among  other  pleas,  defendant 
pleaded  to  this  count  a  former  action 
on  the  same  covenant,  alleging  that 
in  that  action,  after  issue  joined,  it 
was  agreed  that  defendants  should 
pay  £125,  in  full  satisfaction  and 
discharge  of  the  cause  of  action, 
and  that  the  plaintiff  should  accept 
the  same,  and  that  the  £125  was 
thereupon  paid  and  accepted,  &c., 
to  which  the  plaintiff  replied,  tra- 
versing the  payment  and  accept- 
ance in  satisfaction,  &c.  An 
agreement  was  proved,  purporting 
to  be  between  the  plaintiff  and  de- 
fendants, but  executed  by  the 
plaintiff'  only,  wherein  it  was  stated 
to  be  agreed  that  the  company 
should  dig  the  ditch  as  mentioned 
in  the  sixth  count ;  and  a  memor- 
andum was  added  under  the  plain- 
tiff''s  signature,  that  they  would 
continue  and  deepen  his  ditch,  if 
necessary  to  carry  off'  the  water. 
It  was  proved,  also,  that  they  did 
begin  the  ditch,  but  made  it  only 
part  of  the  way  to  the  lake,  so  that 
the  only  effect  was  to  lead  the 
waters  from  the  railway  on  to  the 
plaintiff''s  land.  As  to  the  plea  to 
the  seventh  count,  the  plaintiff 
wished  to  shew  that  besides  pay- 
ing the  £125,  defendants  were  to 
make  the  ditch  to  the  lake.  The 
jury  found  for  the  plaintiff",  £7^  on 
the  6th  count,  and  £200  on  the  7th. 
Heldt  that  the  plaintiff  was  entitled 
to  recover  upon  the  sixth  count,  for 
although  the  defendants  were  not 
bound  to  make  the  ditch  at  all,  yet, 
as  they  had  commenced  it  by  the 
plaintiff's  permission,  they  were 


liable  for  injury  caused  by  their 
carelessness  in  constructing  it. 
Held,  also,  that  on  the  seventh 
count,  under  the  plaintiff's  repli- 
cation, the  only  question  in  issue 
was  the  payment  of  the  iei25,  not 
the  agreement  to  accept  it  in  satis- 
faction, and  that  the  verdict  on  that 
count  could  not  be  sustained.  Utter 
V.  The  Great  Western  Railway  Com- 
pany, 892. 

ADMINISTRATORS. 
See  Presumptions. 

AFFIDAVITS. 

See  Chattel  Mortgage,  3,  4. — 
Insurance,  3,  5. 

Entitling  of,  on  motion  for  prohihi- 
tion,J-^See  Division  Court,  1. 
Qucere,  whether  affidavits  sworn 
before  a  British  consul  in  the 
United  States  can  be  read  in 
answer  to  a  rule  in  this  court. 
Bird  et  al.  v.  Folger,  536. 

AGENT. 
See  Principal  and  Agent. 


AGREEMENT. 

See  Contract. 

AMENDMENT. 

See  Insurance,  1. — Set  Off. 

Discontinuance  hy  mistake  against 
two  of  several  joint  debtors — Amend- 
ment —  Discontinuance  against  the 
others  allowed  after  verdict."] — The 
plaintiff's  having  taken  a  joint  and 
several  bond  from  defendants  for  a 
debt  of  £5,000,  declared  against 
them  all  as  upon  a  joint  bond  only. 
One  of  the  defendants  pleaded  a 
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special  plea,  and  another  demur- 
red, and  the  plaintiffs'  attorney, 
being  under  the  impression  that 
the  bond  had  been  declared  upon 
as  joint  and  several,  discontinued 
as  against  these  defendants,  and 
took  a  verdict  against  the  others, 
who  moved  to  arrest  the  judgment. 
The  sum  being  large,  on  motion 
made  in  the  following  term,  the 
court  allowed  the  plaintiffs  to  dis- 
continue against  the  last  mentioned 
defendants,  on  payment  of  all  costs, 
so  that  the  claim  might  not  be  de- 
feated. The  Commercial  Banh  of 
Canada  v.  Cameron  et  al.,  337. 


APPEAL. 
See  Assessments,  1. 

1.  On  appeal  from  the  county 
court,  the  proceedings  must  be  cer- 
tified, and  the  case  set  down  for  argu- 
ment, in  the  term  after  delivery  of 
judgment  there.  Simpson  v.  Great 
Western  E.  W,  Co.,  57. 

2.  County  court — Omission  in  re- 
cital of  appeal  bond — Re-execution — 
Refusal  to  certify  papers  for  appeal. 
— Mandamus — Demurrer  to  return?^ 
— The  defendants  in  a  suit  in  the 
county  court  gave  notice  of  appeal 
from  the  judgment  there,  and  on 
the  18th  of  January  an  order  was 
made  by  the  judge  staying  pro- 
ceedings for  four  days,  to  allow 
them  to  give  bonds  for  ap- 
peal, and  directing  the  bond  to  be 
taken  in  1600.  On  the  19th  the 
bond  was  filed,  the  proper  penalty 
being  inserted  in  the  obligation, 
but  before  the  condition  there  was 
a  recital  of  the  judge's  order,  in 
which  this  same  sum  was  left 
blank.  The  judge  observing  this 
omission  in  the  bond  filed,  pointed 
it  out  to  the  defendant's  attorney, 
who  inserted  the  sum  ;  but  the 
judge  afterwards  required  him  to 


get  the  bond  re-acknowledged,  and 
he  procured  it  from  the  clerk  of  the 
court  for  that  purpose.  The  plain- 
tiff's attorney  called  to  inspect  it, 
and  finding  it  gone  gave  notice  of 
taxation  ;  but  it  was  returned  be- 
fore judgment  entered,  and  notice 
given  to  the  plaintiff's  attorney 
that  the  judgment,  if  entered,  would 
be  moved  against.  Judgment  was 
nevertheless  entered,  and  a  sum- 
mons obtained  to  set  it  aside  was 
discharged,  on  the  ground  that  the 
bond  when  first  filed  was  defective, 
and  that  it  had  not  been  re-filed 
with  an  affidavit  of  execution  after 
being  corrected.  The  judge  after- 
wards refused  to  transmit  the  pa- 
pers for  appeal,  and  a  mandamus 
mst  having  been  obtained,  returned 
the  above  facts.  The  defendant 
demurred  to  the  return,  and  moved 
to  quash  it.  Held,  1.  That  in  this 
country  there  can  be  no  demurrer 
to  a  return,  the  statute  allowing  it 
in  England,  6  &  7  Vic,  ch.  67,  not 
being  in  force  here.  2.  That  the 
return  was  insufficient,  and  must 
be  quashed,  for  that  the  bond  was 
sufficient  when  first  filed,  the  omis- 
sion being  immaterial  :  that  the 
sum  might  have  been  inserted 
without  re-execution,  and  that  it 
was  therefore  unnecessary  to  file 
any  new  affidavit.  Regina  v.  Wells, 
545. 

3.  A  case  settled  by  consent  in 
the  county  court,  without  plead- 
ings, is  not  appealable.  Harding 
V.  Knowlson  et  al.,  564. 

APPROPRIATION  OF  PAY- 
MENTS. 

See  Landlord  and  Tenant. 

ARBITRATION  AND  AWARD. 

See  Lease,  2. — Municipal  Corpo- 
rations, 1. 
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Submission  hy  cestui  que  trust,  not 
hi^iding  on  trustee,'] — /See Lease,  1. 
1.  Action  on  aioard — Plea,  no 
award — Effect  of— Reference  hy  re- 
solution of  municipality .] — A  muni- 
cipality by  by-law  opened  a  road 
across  the  plaintiff's  property,  and 
arbitrators  were  appointed  under 
the  16  Vic,  ch.  181,  one  by  the 
council,  one  by  the  plaintiff,  and  a 
third  by  the  judge  of  the  county 
court,  to  determine  what  compen- 
sation should  be  paid  to  him. 
Afterwards  a  resolution  was  pas- 
sed by  the  council,  that  the  arbi- 
trators so  chosen  should  be  in- 
structed to  take  into  consideration 
the  damages  to  the  plaintiff^'s  crops 
and  fences,  so  that  all  differences 
might  be  settled  ;  and  they  awarded 
separate  sums  for  opening  the  road 
and  for  damages,  respectively. 
The  plaintiff'  having  brought  debt 
on  this  award,  defendants  pleaded 
no  award.  Held,  that  under  this 
plea  they  could  not  dispute  the 
arbitrators'  authority  to  award  the 
latter  sum ;  but  should  have  moved 
to  set  aside  the  award,  or  might 
have  pleaded  nunquam  indehitati  to 
that  sum,  which  would  have  brought 
the  submission  in  issue.  Qucere, 
whether  the  resolution  was  bind- 
ing upon  the  council  as  a  reference. 
Hodgson  v.  The  Municipality  of  the 
Township  of  Whithy,  230. 

2.  Agreement  to  refer — Mutuality 
— Agreement  hy  one  partner  for  the 
firm.] — In  an  action  on  an  agree- 
ment under  seal  to  abide  by  an 
award,  it  is  no  objection  in  arrest 
of  judgment  that  the  submission  is 
not  stated  to  be  mutual.  The  de- 
claration alleged  that  defendant 
agreed  with  the  plaintiffs  to  refer. 
Held,  not  supported  by  proof  of  an 
agreement  made  and  executed  by 
one  plaintiff"  only  on  behalf  of  him- 
self and  the  others,  being  his  part- 
ners. Freyich  et  al.  v.  Weir,  245. 
82 


3.  Arbitration  on  opening  7'oad — 
Publication — Second  aioard — Proof 
of  hy-laio — Declaration — Arrest  of 
judgment.] — Action  against  a  mu- 
nicipal corporation  upon  an  award 
in  favour  of  the  plaintiff  for  land 
taken  from  him  for  a  road.  It  ap- 
peared that  the  plaintiff' named  one 
arbitrator,  H.,  and  the  reeve  ano- 
ther, S.  ;  and  they  being  unable"  to 
agree  upon  a  third,  the  county 
court  judge  appointed  one  B.  B. 
and  H.  on  the  30th  of  June  signed 
the  award  sued  on,  giving  £40  to 
the  plaintiff'.  Afterwards  the  coun- 
cil called  another  meeting  of  the 
arbitrators,  when  all  three  attended, 
and  B.  and  S.  afterwards  executed 
another  instrument  as  their  award, 
by  which  the  plaintiff'  was  to  have 
only  ^£3  10s.  Held,  that  the  first 
award  was  good,  and  the  plaintiff' 
entitled  to  recover  upon  it :  that 
under  the  16  Vic,  ch.  181,  sec  33, 
it  was  sufficiently  published  when 
it  was  signed  by  the  arbitrators  ; 
that  defendants  having  appointed 
an  arbitrator,  it  was  unnecessary 
to  prove  any  by-law  for  opening 
the  road  :  that  an  action  was  clearly 
maintainable  upon  such  an  award  ; 
and  that  it  was  no  objection  to  the 
declaration  that  it  was  upon  a  sub- 
mission to  three  arbitrators  while 
two  only  executed  the  award,  for 
the  statute  authorises  two  to  act. 
Harpel  v.  The  Municipality  of  the 
Township  of  Portland,  455. 


ARREST. 
See  Malicious  Arrest. 


ARREST  OF  JUDGMENT. 
See  Arbitration  and  Award,  2. 

ASSAULT. 
See  Recognizance. 
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ASSESSMENTS. 
See  Taxes. 

1.  Assessment  of  property  not  as- 
sessable— Defence  to  action —  Court  of 
revision.'}— Where  the  assessors  il- 
legally assessed  the  superstructure 
of  a  railway  as  well  as  the  land  oc- 
cupied by  it — Held,  that  the  com- 
pany might  defend  an  action  as  to 
the  superstructure,  although  no  ap- 
peal had  been  made  to  the  court  of 
revision,  and  although  the  whole 
was  called  land  in  the  assessment. 
The  Municipality  of  the  Township  of 
London  v.  The  Great  Western  Rail- 
loay  Gompa,ny,  262. 

2.  It  is  no  defence  to  an  action 
for  taxes,  that  defendant's  property 
was  rated  higher  than  the  average 
value  of  land  in  the  locality,  as  as- 
sessed for  the  same  year.  The 
only  remedy  in  such  a  case  is  by 
appeal  to  the  court  of  revision."  Ih., 
267. 

3.  Liability  of  trustees  and  execu- 
tors.^— Where  executors  and  devi- 
sees in  trust  of  land  were  assessed 
as  owners,  Held,  that  they  were 
properly  so  assessed,  and  that  their 
own  goods  might  be  seized  for  the 
taxes.    Dennison  v.  Henry,  276. 

4.  19  &  20  Vic,  ch.  m—By-laio 
— Imposition  of  rates — Pleading. 1 — 
Replevin.  The  defendants  avowed 
under  a  by-law  of  the  city  of  Lon- 
don, passed  under  the  19  &  20  Vic, 
ch.  97,  on  the  11th  of  January,  1858, 
averring  that  the  amount  of  real  pro- 
perty benefitted  by  certain  sewers 
mentioned  in  the  by-law  and  statute 
was  £29,508  "  according  to  the  as- 
sessment returns  for  the  same  and 
the  said  by-law  :"  that  a  rate  was 
directed  to  be  levied  on  the  pro- 
prietors of  such  property,  of  whom 
the  plaintiff  was  one,  and  that  on 
his  refusal  to  pay  defendant  as  col- 
lector seized  his  goods.   The  plain- 


tiff demurred,  on  the  ground  that 
the  rate  imposed  by  the  by-law  was 
for  1858  upon  the  assessment  re. 
turns  of  1857,  whereas  it  should 
have  been  upon  the  assessment  of 
1858 ;  but,  Held^  (confirming  the 
judgment  of  the  court  below,)  that 
the  plea  was  good.  McGormich  v. 
Oakley,  345. 

ASSESSORS. 

Appointment  of] — See  Municipal 
Corporations,  2. 


ASSIGNMENT. 

See  Money  had  and  Received. — 
Sheriff's  Sale. 

1.  In  trust  for  creditors — Nature 
of  the  change  of  possession  required 
—20  Vic,  ch.  3.] — In  considering 
whether  a  sufficient  change  of  pos- 
session has  taken  place  to  satisfy 
the  statute,  regard  must  be  had  to 
the  nature  and  purposes  of  the  as- 
signment, and  the  circumstances  of 
the  case  ;  and  when  made  by  a  mer- 
chant for  the  benefit  of  his  creditors, 
it  is  not  to  be  expected  that  the  as- 
signees should  remove  the  goods, 
or  take  exclusive  possession,  as  in 
the  case  of  an  ordinary  sale  of 
goods.  The  assignor  may  continue 
upon  the  premises,  and  assist  in 
disposing  of  the  goods,  without 
vitiating  the  assignment  in  law,  but 
it  is  a  fact  to  be  left  to  .  the  jury  as 
evidence  to  shew  that  the  transfer 
was  colourable.  Held,  that  upon 
the  evidence  in  this  case  the  jury 
were  warranted  in  finding  an  actual 
and  continued  change  of  posses- 
sion. Maidson  et  al  v.  The  Com- 
mercial Bank,  30. 

2.  Construction  oj-  —  Account 
books — Schedide  filed  up  after  exe- 
cution —  Replevin.]  —  N.  &  Co., 
by  deed,  assigned  to  M.  all  and 
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singular  the  "furniture,"  &c.,  "and 
effects  of  them,  the  said  N.  &  Co., 
and  which  will  be  more  particular- 
ly mentioned  and  described  in  the 
schedule  to  these  presents  hereafter 
to  be  annexed,  marked  A.,  and  all 
other  their  personal  estate  and 
effects  whatsoever  and  wheresoever 
situated."  The  schedule  was  not 
filled  up  at  the  time  of  executing 
or  filing  the  assignment,  but  was 
afterwards  filled  up  by  a  third  per- 
son without  reference  to  the  asign- 
ors,  and  the  books  in  question  were 
mentioned  in  it,  but  remained  in 
their  possession.  Afterwards  N. 
&  Co.,  by  another  deed,  assigned 
to  the  plaintiff'  all  the  debts  owing 
to  them,  giving  him  power  to  ex- 
amine and  take  extracts  from  their 
accounts  for  the  purpose  of  making 
up  and  adjusting  such  debts  pro- 
perly. The  books  were  handed  to 
the  plaintiff'  by  N.  &,  Co.,  in  pur- 
suance of  this  deed,  and  having 
been  taken  from  him  by  defendant 
he  replevied.  Defendant  set  up 
M.'s  right.  Held,  that  the  plaintiff 
was  entitled  to  recover,  for  the 
schedule  to  the  first  assignment, 
filled  up  as  it  was,  could  have  no 
effect,  and  the  books  did  not  pass 
under  the  operative  words.  Craiv- 
ford  V.  Broim,  126. 

3.  In  trust  for  creditors — Im- 
proper stipulations — Change  of  pos- 
session —  Description  of  goods. ~\  — 
"All  and  singular  the  stock  in  trade 
of  the  said  W.,"  (the  assignor) 
"  situate  on  Ontario  street,  in  said 
town  of  Stratford,  and  also  all  his 
other  goods,  chattels,  and  furniture, 
&c."  ^e^c^, an  insufficient  descrip- 
tion as  to  all  the  goods.  In  an  in- 
terpleader issue  to  try  the  validity 
of  an  assignment  in  trust  for  cred- 
itors, the  court  being  left  to  draw 
the  same  inferences  as  a  jury :  Held, 
that  it  was  fraudulent  for  the  as- 


signor to  assign  on  the  understand- 
ing that  he  should  be  allowed  to 
keep  possession  of  his  household 
furniture.  Held,  further,  that  the 
assignment  was  also  fraudulent,  be- 
cause it  contained  a  stipulation 
that  no  creditors  should  share  ex- 
cept those  executing  within  forty 
days,  and  a  release  in  full  on  con- 
dition of  their  getting  the  dividend 
out  of  the  proceeds  of  the  goods  as- 
signed, with  a  proviso  that  the  sur- 
plus should  go  to  the  assignor. 
Held,  also,  that  the  facts  stated  in 
the  case  did  not  shew  a  sufficient 
change  of  possession  to  dispense 
with  filing.  Wilson  v.  Kerr  et  al,, 
168. 

4.  In  trust  for  creditors  Pro- 
visions for  release — Effect  of  fi.  fa, 
before  execution  hy  creditors.'] — An 
assignment  for  the  benefit  of  cred- 
itors is  fraudulent  as  against  non- 
executing  creditors  if  it  exacts  a 
release  in  full  from  those  who  exe- 
cute. If  the  assignee  be  not  a  credi- 
tor, such  assignment  is  void  against 
an  execution  coming  in  before  any 
creditor  has  executed.  Maulson  v. 
Topping  et  a?.,  183. 

ASSIGNMENT  OF  DEBTS. 

See  Contract,  3. 

Attachment  —  Right  of  action  hy 
assignee.'] — K.  owned  a  propeller 
which  had  been  employed  by 
government,  for  whom  S.  was  acting 
as  agent.  He  sold  her  to  the  plain- 
tiff', and  addressed  the  following 
letter  to  S. :  Dear  Sir, — As  owner 
of  the  Pro.  <•  S.  C.  Ives,'  now  em- 
ployed by  you  on  account  of  the 
Canadian  Government  in  convey- 
ing materials  to  Point  au  Pele  light 
house,  I  beg  to  inform  you  that  1 
have  this  day  conveyed  to  E.  J. 
Stirling,  Esq.,  of  Cleveland,  all  my 
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right  to  the  payment  of  moneys  for 
services  performed  by  said  boat 
under  our  contract.  You  will  there- 
fore, after  presentation  of  this,  ac- 
count to  him  or  his  agent  for  such 
sums  as  said  boat  may  be  entitled 
to  on  account  of  work  performed 
under  our  contract."  At  the  foot 
of  this  was  an  order,  signed  by  the 
plaintiff,  to  pay  the  money  to  the 
.captain  of  the  vessel.  This  money 
was  afterwards  seized  by  the  sheriff 
under  an  attachment  against  K., 
which  was  subsequently  set  aside. 
Whether  it  was  so  seized  in  the 
hands  of  S.  or  of  the  captain  of  the 
vessel  did  not  appear.  Held, 
(^McLean,  J.,  dissenting,)  that  the 
plaintiff  might  maintain  an  action 
against  the  sheriff  for  the  money  in 
his  own  name.  Sterling  v.  McJEJvjan, 
361. 


ATTACHMENT  OF  DEBTS. 

Assignment  of  Debts — Attachment 
— Pleading.'] — To  an  action  on 
the  common  counts  defendants 
pleaded  that  before  this  suit  the 
plaintiff  assigned  the  claim  to  one 
G.:  that  one  H.  recovered  judgment 
against  G.  for  an  amount  exceeding 
this  debt,  and  obtained  an  order  to 
attach  all  debts  owing  by  defend- 
ants to  G.,  to  answer  said  judgment, 
and  this  debt  then  became  bound 
in  defendants'  hands  to  answer  the 
judgment.  Held,  bad,  the  debt  not 
being  one  which  could  be  attached 
as  by  law  due  to  G.  Arthur  v. 
Clough,  et  at,  302. 


ASSURANCE. 
See  Insurance. 


ATTACHMENT. 
See  Absconding  Debtor. 


ATTORNEY. 

Several  executions  improjperli/  en- 
forced— Poundage  —  Attorney  or- 
dered to  pay.] — See  Poundage. 


BANKRUPTCY. 
See  Insolvency. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Division  Court,  1. — Estoppel, 
1 — ^Evidence,  2. — -Insolvency. 
— Limited  Partnership. — Mer- 
ger. —  Practice.  —  Principal 
AND  Surety,  3,  4. 

1 .  Notice  of  non-payment.] — A  note 
was  presented 'for  payment  on  the 
9th  of  March,  at  G.,  where  the  in- 
dorser  lived,  and  the  notice  was 
mailed  on  the  following  day  at  M., 
a  village  five  miles  distant,  but  was 
not  received  at  G.  until  the  13th. 
Held,  sufficient.  Taylor  v.  Grier, 
222. 

2.  Bill  of  Exchange — Fraud  and 
absence  of  consideration — Pleading.] 
— Action  on  a  bill  of  exchange 
drawn  by  K.  upon  and  accepted 
by  defendant  C,  endorsed  by  K. 
to  E.,  by  E.  to  D.,  and  by  D.  to 
plaintiffs.  Plea,  by  defendant  C, 
that  he  was  induced  to  accept  by 
the  fraud  and  misrepresentation  of 
said  K.,  E.,  and  D.,  and  without 
any  consideration,  and  that  D.  en- 
dorsed to  the  plaintiffs  without 
any  consideration  or  value  given 
by  them  to  him.  Held,  on  demur- 
rer, plea  good,  without  averring 
that  the  plaintiffs  were  holders  with- 
out value.  The  Banh  of  Montreal 
V.  Cameron,  636. 


BILL  OF  SALE. 
/See  Assignments. — Chattel  Mort- 
gage. 
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BOND  FOR  DEED. 
See  Demand  of  Possession. 


BOOKS. 

Held,  not  to  pass  binder  an  assign- 
ment.'] — See  Assignment,  2. 


BRIDGES. 
See  Toll. 

BUFFALO  AND  LAKE  HURON 
RAILWAY  COMPANY. 

Action  for  taking  gravel — Agree- 
ment hij  B.  B.  &  G.  R.  W.  Co,— 
Hoio  far  hinding  on  defendants — 
Agreeinent  loitli  two — Separate  actions 
hy  each — Right  to  plead  not  guilty  hy 
statute.'] — The  first  count  charged 
that  defendants  wrongfully  entered 
upon  the  plaintiff's  land^  and  car- 
ried away  gravel  therefrom,  then 
lying  lower  than  two  and  a  half  feet 
above  the  level  of  the  lake,  thereby 
making  the  soil  rough  and  uneven, 
and  rendering  a  large  portion  of  it 
wet  and  unfit  for  cultivation.  The 
second  count  alleged  that  the  plain- 
tifl:  was  seised  for  his  life  of  the  land, 
and  one  R.  owned  the  reversion ;  and 
that  by  an  agreement  between  them 
and  the  Buffalo,  Brantford,  and 
Goderich  Railway  Company,  they 
granted  to  the  said  Company  the 
two  first  ridges  of  gravel  next  the 
lake  ;  and  the  Company  thereby 
agreed  to  leave  the  ground  two  and 
a  half  feet  in  depth  above  the  level 
of  the  lake,  and  the  surface  even 
and  level :  that  afterwards,  and 
after  the  passing  of  the  act  19  Vic., 
ch,  21,  the  said  Company,  under 
that  act,  delivered  over  their  rail- 
way to  defendants,  and  defendants 
completed  the  same  under  the  agree- 
ment set  forth  in  the  statute  :  that 
defendants  chose  to  enforce  the  said 


agreement  with  the  plaintiffs,  and 
removed  the  gravel,  but  dug  pits, 
contrary  to  the  agreement,  below 
the  stipulated  depth,  thereby  injur- 
ing the  land.  R.  brought  a  separ- 
ate action  as  reversioner  for  the 
same  injury.  Defendant,  in  each 
case,  pleaded  not  guilt)^,  by  statute. 
The  agreement,  when  produced, 
appeared  to  be  with  both  plaintiffs 
jointly.  Held,  that  the  plaintiff 
could  not  recover  on  the  first  count, 
for  defendants,  by  the  19  Vic,  ch. 
21,  were  entitled  to  take  the  gravel, 
either  on  making  compensation,  as 
pointed  out  by  section  28,  or  under 
their  agreement ;  nor  under  the 
second  count,  for  defendants  were 
not  bound  by  the  agreement ;  and, 
besides,  it  being  entered  into  with 
the  plaintiffs  jointly,  they  could  not 
maintain  separate  actions.  Robin- 
son, C.  J.,  dissenting  as  to  the  second 
count,  and  holding  that  this  was 
not  a  cause  of  action  to  which  de- 
fendants were  entitled  to  plead  not 
guilty  by  statute,  and  therefore  the 
objection  could  not  be  taken. 
Samuel  Pew  v.  The  Buffalo  &  Lake 
Huron  Railway  Co.,  and  Richard 
Peio  V.  The  Same,  282. 


BY-LAW. 

See  Arbitration  and  Award,  3. — 
Assignments,  4. — Ontario,  Sim- 
coE,  &c.,  R.  W.  Co. 

1.  Delay  —  Refusal  to  quash']. — 
Upon  an  application  to  quash  a  by- 
law establishing  a  road,  where  two 
years  had  been  allowed  to  elapse, 
and  money  had  been  expended  under 
it,  the  objections  not  being  clearly 
established,  the  court  refused  to  in- 
terfere. Qucere,  as  to  the  power  of 
the  court  to  quash  for  objections 
not  appearing  on  the  face  of  the  by- 
law. Standley  v.  The  Municipality 
of  Vespra  and  Sunnidale,  69. 
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2.  Want  of  JSeal.'] — The  court  re- 
fused to  quash  a  by-law  on  ^  the 
ground  that  it  had  not  been  sealed, 
as  without  the  seal  it  could  not  be 
treated  as  a  by-law.  In  tJie  matter 
of  Croft  and  the  Municipality  of  the 
Township  of  Brooke,  269. 

3.  To  establish  school  sections — 
Want  of  certainty.'] — Held,  that  the 
by-law  set  out  in  this  case  was  bad 
for  not  describing  or  defining  with 
sufficient  certainty  the  limits  of  the 
school  sections  intended  to  be  es- 
tablished by  it.  Eaacke  v.  The 
Municipality  of  Markham,  562. 


CERTAINTY. 
See  By-Law,  3. 


CERTIORARI. 

1.  A  case  being  at  issue  in  the 
County  Court,  was  removed  into 
this  Court  by  certiorari,  and  the 
plaintiff  proceeded  upon  the  plead- 
ings as  they  stood,  filing  no  new 
declaration,  and  entering-  no  appear- 
ance above.  Meld,  that  defendants 
having  gone  to  trial  without  ob- 
jection, were  not  in  a  position  after 
verdict  to  object  to  the  irregularity. 
Fulton  V.  The  Grand  Trunk  Rail- 
way  Co.,  428. 

2.  Practice-Appearance-  Waiver.] 
— Where  a  cause  is  removed  from 
the  County  Court  by  certiorari  after 
issue  joined,  Semble,  that  the  plain- 
tiff should  declare  de  novo  in  the 
court  above.  In  this  case  the  plain- 
tiff did  so  declare,  and  signed  judg- 
ment in  this  court,  though  the  defen- 
dants had  not  appeared.  Defen- 
dants moved  in  Chambers  to  set 
aside  the  judgment  on  other  grounds, 
but  made  no  objection  for  the  want 
of  appearance.  Meld,  that  they  were 
precluded  from  afterwards  objecting 
on  that  point.  HanTceyv*  TIieGrand 


Trunk  Railway  Company  of  Canada, 


CHATTEL  MORTGAGE. 
See  Assignment. 

1.  A  chattel  mortgage  executed 
before  the  20  Vic,  ch.  3,  does  not 
require  re-filing.  Cxdloden  v.  Mc~ 
Donnelly  359. 

2.  Description  of  goods — 20  Vic, 
ch,  3,  sec.  4.] — The  goods  were  des- 
cribed in  a  chattel  mortgage  as 

seven  horses,  three  lumber  wag- 
gons, one  carriage,  one  pleasure 
sleigh,  all  the  household  furniture 
in  possession  of  the  said  party  of 
the  first  part,  and  being  in  his 
dwelling  house,  all  the  lumber  and 
logs  in  and  about  the  saw  mill  and 
premises  of  the  said  grantor,  and  all 
the  blacksmith's  fools  now  in  pos- 
session of  the  said  party  of  the  first 
part,  six  cows  and  four  stoves." 
Meld,  a  sufficient  description  as  to 
the  household  furniture,  lumber  and 
logs,  and  insufficient  as  to  the  other 
goods.    Ross  V.  Scott,  385. 

3.  Affidavit  Omission  of  the 

words,  "  against  \the  creditors  of  the 
mortgagor^ ' — Statement  of  contingent 
liability — 20  Wc,  ch.  3.] — L.  ex- 
ecuted a  chattel  mortgage  to  the 
plaintiffs  for  £140  2s.  5d.,  reciting 
that  he  was  indebted  to  them  in 
£214  10s;Ild.:  that  they  had  be- 
come security  for  him  as  indorsers 
of  a  note  for  £25  lis.  6d.,  making 
together  £240  2s.  5d.,  for  £100  of 
which  he  had  previously  given 
them  another  mortgage.  The  affi- 
davit filed  with  this  mortgage  stated 
that  defendant  was  justly  and  truly 
indebted  to  the  plaintiffs  in  £214 
10s.  lid.:  that  £100  of  it  had  al- 
ready been,  secured  :  that  the  lia- 
bility of  the  plaintiffs,  with  the  sum 
of  £25  lis.  6d.  for  the  said  L.,  was 
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truly  set  forth  in  the  mortgage  ; 
and  that  the  said  mortgage  was  exe- 
cuted in  good  faith,  and  for  the  ex- 
press purpose  of  securing  the  pay- 
ment of  the  money  so  justly  due  as 
aforesaid,  and  of  securing  the  plain- 
tiffs in  their  said  liability,  and  not 
for  the  purpose  of  protecting  the 
goods  and  chattels  mentioned  in  the 
said  mortgage,  or  preventing  the 
creditors  of  the  said  L.  from  obtain- 
ing payment  of  any  claim  against 
him.  In  an  action  of  trespass  against 
the  sheriff  for  seizin  o-  the  goods 
under  an  execution,  held,  1,  that  the 
affidavit  was  insufficient,  for  omit- 
ting to  state  that  the  mortgagewas 
not  made  for  the  purpose  of  protect- 
ing the  goods  "  against  the  creditors 
of  the  mortgagor,"  those  words 
being  required  by  the  statute.  2. 
That  the  mortgage  w^as  defective, 
in  not  showing  sufficiently  the  terms, 
nature,  and  effect  of  the  liability 
incurred  by  indorsing.  Boulton  and 
McCarthy  v.  Smith,  Sheriff,  (fcc,  400. 

3.  Affidavit — Creditor'"  f 07^  ''cre- 
ditors.''^']— An  affidavit  under  20 
Vic,  ch,  3,  that  the  chattel  mort- 
gage was  not  made  for  the  purpose 
of  "  preventing  the  creditor,"  (in- 
stead of  creditors)  "  of  such  mort- 
gagor obtaining  payment  of  any 
claims  against  him."  Seld,  in- 
sufficient. Harding  v.  Knovjlson, 
et  «/.,564. 


COMMISSION  TO  EXAMINE 
WITNESSES. 

Evidence  under  commission — 31en- 
tion  of  time  and  place — Evidence  not 
tahen  as  directed — Objection  made 
too  late.'] — Defendant  having  made 
one  objection  to  evidence  taken 
under  a  commission,  which  was 
overruled,  allowed  it  to  be  read,  and 
commented  upon  it.  Held,  that  he 
w^as  precluded   from  taking  any 


further  exceptions.  Where  the 
commission  prescribes  a  particular 
time  and  place  for  taking  the  evi- 
dence, quwre,  as  to  the  effect  of 
neglecting  this  direction.  Farrell 
V.  Stephens,  250. 


COMMON  LAW  PROCEDURE 
ACT. 

See  Equitable  Pleadings. — Land- 
lord AND  Tenant. — Insurance, 
1,  4. — Misjoinder. — Notice  to 
PRODUCE. — Principal  and  Su- 
rety, 2. 


COMMON  SCHOOLS. 
See  By-Law,  3. — Mandamus,  1. 

1.  Mandamus  to  levy  rate  for 
scliools. — Demand  and  refusal.] — 
Mandamus  to  a  municipality  to  levy 
a  rate  for  school  purposes  refused, 
because  the  demand  and  refusal  of 
a  certain  su7n  was  not  sufficiently 
shewn.  Qucere,  how^ever,  whether 
a  mandamus  would  lie  in  such  a 
case,  the  trustees  having  power 
themselves  to  raise  the  money. 
In  re,  the  School  Trustees  of  Colling- 
iDood  and  The  Municipality  ofColling- 
ivood,  133. 

2.  By-Law — Alteration  of  school 
sections.] — -Se?c?,  affirming  Ness  and 
the  Municipality  of  Saltfleet,  13  U. 
C.  R.  408,  that  to  alter  the  bound- 
aries of  a  school  section  within  a 
township,  not  being  a  union  section, 
it  is  only  necessary  that  the  altera- 
tion shall  not  go  into  effect  before 
the  25th  of  December  following,  and 
that  it  must  appear  to  the  munici- 
pality that  all  parties  affected  have 
had  due  notice.  Held,  also,  that 
notice  in  this  case  Avas  sufficiently 
shewn.  In  re.  Isaac  and  the  Muni- 
cipality of  Euphrasia,  205. 
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CONDITION  PRECEDENT. 

See  Contract,  2. 


CONFESSION  OF  JUDGMENT 

See  Absconding  Debtor,  3. — Mer- 
ger.— Presumptions. 


CONTESTED  ELECTIONS. 
See  Elections. 


CONTRACT. 

See  Buffalo  and  Lake  Huron 
R.  W.  Co. — Great  Western  R. 
W.  Co.  1. — Insurance,  2 — In- 
terest.— Lease, 2. — Money  had 
AND  Received. 

1.  Agreement  to  give  new  contract 
if  first  abandoned —  Construction  of — 
Demurrer  too  large  —  Practice,'] — 
Declaration  by  A.  B.  and  C,  plain- 
tifls.  First  count,  that  A.  and  B. 
agreed  to  perform  certain  work  on  a 
railway  for  defendant,  and  having  as- 
sociated C.  with  them  as  a  co-part- 
ner, commenced  the  same  :  that 
defendant  became  desirous  of  dis- 
continuing and  suspending  said 
work,  and  then  it  was  agreed  be- 
tween the  plaintiffs  and  defendant 
in  writing  that  it  should  be  suspen- 
ded, and  at  the  option  of  defendant 
entirely  abandoned,  and  if  abandon- 
ed that  the  plaintiffs  should  receive 
from  defendant  another  contract  on 
a  substituted  line  equally  advanta- 
geous to  them,  and  if  the  work 
should  be  resumed  the  plaintiffs 
should  repay  defendant  a  specified 
sum.  Breach,  that  defendant  wholly 
refused  to  allow  the  plaintiffs  to 
resume  said  work,  and  hindered 
and  prevented  them  from  so  doing, 
and  neglected  to  give  the  plaintiffs 
another  contract  and  took  said  work 
into  his  own  hands,  and  gave  it  to 
other  persons,    The  second  count 


alleged  an  agreement  with  all  the 
plaintiffs  to  do  the  work,  and  char- 
ged that  defendant  refused  to  allow 
them  to  go  on  with  it.  Held,  on 
demurrer  to  the  whole  declaration, 
that  the  first  count  was  bad,  as  not 
shewing  a  breach  of  the  agreement 
declared  upon,  which  was  only  to 
give  a  new  contract  if  the  first 
should  be  abandoned,  and  it  was 
not  abandoned,  but  gone  on  with. 
Held,  also,  that  the  second  count 
was  good,  and  that  there  was  clearly 
no  misjoinder,  both  being  on  agree- 
ments with  all  the  plaintiffs.  One 
count  being  good  and  the  other  bad, 
the  court  gave  judgment  according- 
ly, and  not  against  the  demurrer 
generally  as  being  too  large.  Gould 
et  al.  V.  Gzowshi,  52. 

2 .  Construction  of —  Con  ditionpre- 
cedent,~\  —  Declaration  —  That  the 
plaintiffs  agreed  to  complete  the 
ballasting  of  a  certain  portion  of 
defendants'  railway,  and  to  con- 
struct stone  culverts  and  bridge 
abutments  at  certain  points,  and  to 
do  the  grading  necessary,  &c.,  all 
to  be  completed  before  the  1st  of 
January,  1859,  provided  the  com- 
pany should  furnish  cash  to  meet 
the  monthly  estimates  of  the  engi- 
neer; that  the  plaintiffs  commenced, 
and  were  ready  to  complete  the 
work,  but  defendants  wrongfully 
prevented  and  discharged  them. 
Plea,  that  by  the  same  agreement 
it  was  provided,  that  whereas  the 
plaintiffs  had  leased  said  railway 
from  defendants,  by  lease  bearing 
even  date  with  the  agreement,  in 
which  it  was  provided  that  £30,000 
should  be  expended  by  defendants 
on  the  completion  of  the  road  before 
the  rents  should  be  payable,  and 
whereas  defendants  were  unable  to 
raise  the  £30,000,  it  was  therefore 
agreed  that  the  plaintiffs  should 
work  the  road  free  of  any  charge 
for  the  use  of  it,  and  should  ex- 
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pend  the  surplus  earnings  on  the 
completion  thereof,  the  amount  so 
expended  to  be  taken  as  part  of  the 
£30,000:  that  the  lease  so  made 
was  for  the  express  purpose  of 
enabling  the  plaintiff  to  work  the 
road,  and  raising  thereby  enough  to 
enable  defendants  to  pay  them  for 
the  work  contracted  to  be  done  by 
them  :  that  the  plaintiffs,  although 
they  had  the  free  use  of  the  road, 
refused  to  work,  and  abandoned  the 
same,  whereby  they  forfeited  the 
contract,  and  defendants  therefore 
prevented  them  from  proceeding 
with  the  work,  as  they  lawfully 
might.  Held,  on  demurrer,  plea 
bad,  the  agreements  being  indepen- 
dent. Tate  and  Clark  v.  Tlie 
Port  Hope,  Lindsay  and  Beaverton 
Railioay  Company,  354. 

3.  Contract  —  Assignment  of — 
Right  of  action — Account  stated.'] — 
In  an  action  for  work  and  labour 
against  the  executors  of  Z.,  it  ap- 
peared that  the  work  was  done 
under  two  sealed  contracts,  entered 
into  originally  by  Z.  with  one  B., 
who  had  sub-let  one  of  these  con- 
tracts to  the  plaintiff  and  M.,  and 
the  other  to  the  plaintiff  and  D. 
The  plaintiff  had,  by  subsequent 
agreement  with  M.  and  D.,  respec- 
tively, acquired  the  sole  interest  in 
each  of  these  contracts  ;  but  after 
he  had  done  so,  on  each  contract 
between  B.  and  his  sub-contractors 
an  agreement  under  seal  was  en- 
dorsed, by  which  B.  assigned  all 
his  interest  in  these  contracts  re- 
spectively to  Z.,  and  the  sub-con- 
tractors— the  plaintiff  and  M.  in 
the  one  case,  and  the  plaintiff  and 
D.  in  the  other — agreed  to  accept 
Z.  in  place  of  B.,  and  Z.  agreed  to 
assume  the  contracts,  as  if  original- 
ly made  by  him  with  the  sub-con- 
tractors. The  agreement  endorsed 
on  the  contract  between  B.  and  the 
83 


plaintiff  and  D.  was  not  executed 
by  D.  Held,  that  the  plaintiff  could 
not  recover  alone,  the  liability  being 
to  himself  jointly  with  M.  and  D. 
respectively  on  the  respective  con- 
tracts. The  plaintiff  also  sued  on 
account  stated,  and  relied  upon  an 
account  made  out  by  defendants' 
book-keeper,  headed  as  an  account 
of  the  plaintiff  with  the  estate  of 
Z.,  including  this  work,  and  shew- 
ing a  balance  due  to  him  ;  but  the 
book-keeper  stated  that  it  was  made 
out  at  the  plaintiff's  request,  and  on 
account  of  the  sealed  contracts. 
Held,  not  sufficient  to  give  a  right 
of  action  to  the  plaintiff  alone. 
Zimmerman  v.  Woodruff  et  al.,  exe- 
cutors, 584. 

CONVEYANCE. 
See  Description. — Variance. 


CONVICTION. 

See  Recognizance  Criminal 

Law. 


CORPORATIONS. 

See  Great  Western  Railway  Co., 
1 .  —  Highway,  2.  —  Principal 
and  Agent. — Municipal  Corpo- 
rations. 

COSTS. 

See  Dower,  1. — Registrar,  1. 


COUNTY  COURT. 

See  Appeal. — Certiorari. 

Right  of  County  Court  judge  to 
maintain  an  action  for  his  fees  for 
talcing  evidence  in  contested  election 
cases.] — See  Elections." 

VOL.  XVII. 
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COVENANT. 
See  Sheriff,  2. 


CRIMINAL  LAW. 

See  Highway,  2.— Office,  2. — 
Railways  and  R.  W.  Cos.,  2. — 
Recognizance. 

1.  Mw  trial— 'ZO  Vic.,cJi.  6L]— 
In  a  criminal  case,  the  court  refused, 
on  a  motion  for  a  new  trial,  to  receive 
an  affidavit  of  a  witness  that  he  had 
misapprehended  a  question  put  to 
him.    Regina  v.  Crozier,  275. 

2.  The  court  is  not  authorised 
to  grant  a  new  trial  in  criminal 
cases  on  the  discovery  of  new 
evidence,  or  for  the  misconduct  of 
the  jury.    Regina  v.  Oxentine,  295. 

3.  "Mr.  Warren,  please  let  the 
hearer,  William  Tuke,  have  the 
amount  of  ten  pounds,  and  you  will 
oblige  me—B.  B.  Mitchell."  Meld, 
an  order  for  the  payment  of  money, 
not  a  mere  request.  Regina  v. 
Tuke,  296. 


CROWN  GRANT. 
See  Patent. 


CROWN  OFFICE. 

Right  to  search  for  Judgments.'] — 
A  person  is  entitled  to  search  at  the 
Crown  Office  for  judgments  against 
any  number  of  persons  named,  and 
the  clerk  of  the  Crown  should  allow 
him  to  make  such  search,  if  a  long 
one,  at  whatever  time  is  most  con- 
venient with  respect  to  the  other 
business  of  the  office.  He  is  not 
entitled  to  search  the  judgments 
entered  during  a  particular  period, 
without  reference  to  any  named 
parties.  In  the  matter  of  the  Canada 
Trade  Association^  542. 


DAMAGES. 
See  Replevin,  2. 
Excessive.'] — See  Actions,  1. 

DEED. 

See  Description,  2. — Variance. 


DELAY. 

See  By-Law,  1. 


DEMAND  OF  POSSESSION. 

Bond  /or  a  deed — Ejectment.]-^ 
Plaintiff  sold  a  lot  to  defendant  and 
gave  a  bond  for  a  deed,  receiving 
defendant's  bond  for  the  purchase 
money.  Nothing  was  said  about 
possession  in  either  instrument. 
Defendant  having  made  default  in 
payment,  after  having  been  for 
some  time  in  possession.  Meld,  that 
the  plaintiff  could  maintain  eject- 
ment without  either  notice  to  quit 
or  demand  of  possession,  Qucere, 
as  to  the  effect  of  the  issue  in  eject- 
ment now  being  only  as  to  the 
right  of  possession.  Robinson  v 
Smith,  218. 

DEMURRER. 

To  return  to  mandamus.] — See  Man- 
damus, 3. 

On  demuirrer  to  the  whole  decla- 
ration, one  count  being  good  and 
the  other  bad,  the  court  gave  judg- 
ment accordingly,  and  not  against 
the  demurrer  generally,  as  being  too 
large.    Gould  v.  Gzowski,  52. 


DESCRIPTION. 

"  From  lots  1  to  13"  excludes 
both  1  and  13.] — Haggart  v.  Kerna- 
han,  341. 
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3.  Conveyance — DescHption  of  the 
land — Gonstriiction  of."] — "  Part  of 
broken  lot  number  ninety-four  and 
number  ninety-five  and  ninety-six," 
means  part  of  number  ninety-four, 
and  the  whole  of  ninety-five  and 
ninety-six  ;  but,  Held,  Burns,  J., 
dissenting,  that  in  this  case  the  par- 
ticular description  by  metes  and 
bounds  in  the  deed  so  clearly  ex- 
cluded part  of  ninety-five  as  to  con- 
trol the  general  words  preceding, 
and  prevent  the  whole  from  pas- 
sing. McCollum  v.  Wilson  et  al., 
572. 

Of  goods  in  assignment,'] —  See  As- 
signment, 3. — Chattel  Mort- 
gage, 2. 

Of  business  to  he  carried  on,  in  for- 
mation of  limited  partnership.'] — 
See  Partnership,  J. 

Sheriff^s  sale-— Description  of  land 
advertised  inconsistent  loith  land 
sold.] — See  Sheriff's  Sale. 

Inconsistent  description  of  land  in 
sale  for  taxes.] — See  Taxes. 

In  will.] — See  Will. 


DEVISES. 
See  Will. 

DISCONTINUANCE. 

See  Amendment. 


DISTRESS. 

See  Landlord  and  Tenant. — 
Lease,  2. 

Lessee's  goods  sold  for  taxes  and  left 
on  premises — Liability  to  seizure  for 
rent.]  —  C.  owned  a  boiler  and 
smoke-pipe,  which  had  been  erect- 
ed in  a  building  of  which  he  was 
sub-lessee.    On  the  19th  of  Febru- 


ary they  were  sold  for  city  taxes 
due  by  him,  and  bought  by  the 
plaintiff  ;  but  the  whole  purchase 
money  not  being  paid,  they  were 
left  in  charge  of  the  city  chamber- 
lain. On  the  23rd  he  settled  the 
balance,  and  was  removing  the 
goods  on  the  26th,  when  they  were 
seized  for  rent  due  to  the  original 
landlord.  Held,  that  they  were 
liable  to  such  seizure.  Held,  also, 
that  the  goods  could  not  be  con- 
sidered as  in  the  custody  of  the 
law  after  the  sale  on  the  19th  of 
February.    Langton  v.  Bacon,  559. 


DIVISION  COURT. 
See  Notice  of  Action. 

1.  Prohibition — 13  &  14  Vic,  ch. 
53,  sec.  23.] — It  is  no  ground  for  a 
writ  of  prohibition  to  a  division 
court  that  the  judge  decided  against 
law  and  good  conscience,  if  he  had 
jurisdiction  in  the  case.  The  affi- 
davit on  which  such  a  writ  is 
moved  for  should  not  be  entitled 
in  any  court.  Semble,  that  a  re- 
covery should  not  be  allowed  in 
such  court  against  an  indorsee  of  a 
promissory  note  without  proving 
either  presentment  or  notice.  Sid- 
dall  V.  Gibson  et  al.,  98. 

2.  Executions  from  a  division 
eourt  do  not  bind  the  property  be- 
fore they  are  placed  in  the  bailiff^'s 
hands  ;  and,  Qucere,  whether  before 
an  actual  seizure.  Oulloden  v.  Mc- 
Dowell, 359. 


DOWER. 

1.  Costs.] — In  an  action  of  dower, 
where  a  demand  is  averred  in  the 
declaration,  and  judgment  allowed 
to  go  by  default,  costs  may  be  re- 
covered.   Harris  v.  Morden,  278. 

2.  Non-tenure. — Since  the  13  & 
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14  Vic,  ch.  58,  the  same  persons 
are  liable  to  an  action  of  dower  as 
before,  and  non-tenure  is  therefore 
still  a  good  defence.  Harris  v. 
Stratton,  520. 


EJECTMENT. 

See  Demand  of  Possession.—Land- 
LORD  AND  Tenant. 

Disputed  houndary — Evidence  of 
title.'] — In  ejectment  the  plaintiff 
claimed  the  land  in  his  writ  as 
part  of  lot  number  six,  and  defen- 
dant defended  for  it  as  part  of  num- 
ber five.  No  notices  of  title  were 
attached  to  the  record.  Heldy  that 
the  plaintiff  was  not  bound  to  prove 
his  title  to  lot  number  six.  Casca- 
den  V.  Conway,  598. 


ELECTIONS. 

See  Municipal  Corporations,  2,  3. 
— Office,  1. 

Contested  election — Fees  for  taking 
evidence — Action  for  hy  commissioner 
— Recognizance — 14  &  Vb  Vic,  ch. 
1__20  Vic,  ch.  2S.']—Held,  Burns, 
J.,  dissenting,  that  a  county  court 
judge  acting  as  commissioner  to 
take  evidence  in  a  contested  elec- 
tion, under  20  Vic,  ch.  23,  sec.  6, 
could  not  maintain  an  action  for  his 
fees,  either  against  all  who  petition- 
ed against  the  return  and  appeared 
before  him  as  active  parties  in  the 
case,  or  against  the  one  on  whose 
request  he  acted ;  but  that  he  was 
restricted  to  his  remedy  under  the 
recognizance.  Burrittv.  Hamilton, 
et  ah,  443. 

EaUITABLE  PLEADINGS. 

See  Insurance,  4. — Principal  and 
Surety,  3,  4.— Sale  of  Land,  1. 


EaUITY  OF  REDEMPTION 
See  Lands. 

ESTOPPEL. 

1 .  Promissory  note  — Indorser'^s 
name  signed  hy  the  maher— Proof 
of  authority — Ashing  for  time  — 
Estoppel.l — In  an  action  against 
the  indorser  of  a  note,  it  appeared 
that  his  name  had  been  written  by 
the  maker,  his  nephew,  and  there 
was  no  evidence  of  express  autho- 
rity ;  but  it  was  proved  that  defen- 
dant had  before  and  afterwards  in- 
dorsed for  his  nephew  on  purchases 
by  him  from  these  plaintifl^s,  and 
that  when  payment  of  this  note  was 
demanded  from  him  he  had  asked 
for  time,  and  had  not  denied  his 
indorsement  until  some  months 
afterwards,  when  the  maker  had  ab- 
sconded. His  excuse  was  that  he 
kept  no  memorandum  of  his  indorse- 
ments and  supposed  it  was  right. 
Held,  that  defendant  had  precluded 
himself  by  his  conduct  from  dis- 
puting his  liability  ;  and  the  jury 
having  found  in  his  favour,  a  new 
trial  was  granted  without  costs. 
Pratt  et  al.  v.  Drahe,  27. 

2.  Ejectment — Landlord  and  ten- 
ant— Estoppel.'] — The  land  in  ques- 
tion had  been  granted  to  the  plain- 
tiff's  wife,  and  during  her  lifetime 
he  had  allowed  defendant  to  occupy. 
She  afterwards  died  without  having 
had  children,  and  the  plaintiff 
brought  ejectment.  Held,  that  he 
could  not  recover,  for  defendant  was 
not  estopped  from  shewing  that  the 
plaintiff's  title  had  not  expired. 
Robertson  v.  Bannerman,  508. 

EVIDENCE. 

Absconding  debtor, 2. —Action 
1 , 2,3.— Arbitration  and  Award, 
1. — Commission  to  examine  wit- 
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NEssEs. — Contract,  3. — Eject- 
ment.— Estoppel,  1,  2. — Lim- 
ited Partnership. — Malicious 
Arrest. — Notice  to  Produce. — 
Partnership.  —  Patent. — Pre- 
sumptions. —  Recognizance.  — 
Shipping. 

1 .  Calling  witness  after  case  closed.^ 
— Where  after  the  close  of  the 
plaintiff's  case  he  is  allowed  to  ex- 
amine the  defendant,  this  does  not 
re-open  the  matter  so  as  to  entitle 
him  to  call  other  witnesses.  Wilkes 
V.  Ilea  ton,  95. 

2.  Promissory  note  —  One  joint 
maker  called  for  tlie  other.'] — One  of 
two  defendants  sued  as  joint  makers 
of  a  note,  who  allows  judgment  to 
go  hy  default,  cannot  be  called  as  a 
witness  for  the  other.  Jordan  v. 
Smith  and  Patterson,  590, 


EXECUTION. 

See  Absconding  Debtor,  1. — As- 
signments, 4.  Trustees.  

Lands. — Presumptions.  —  Prin- 
cipal AND  Surety,  2. — Sheriff, 
\. — Sheriff's  Sale. 

Effect  of  Executions  from  a  Division 
Court.] — See  "  Division  Court,"  2. 

Several  executions — Right  to  Pound- 
age.]— See  "Poundage." 


FALSE  REPRESENTATION. 

0/  authority  to  hind  Corporation 
— Action  against  Agent.]  —  See 
"Principal  and  Agent." 


FIXTURES. 

Mill  machinery  — Mortgage — Re- 
moval for  the  purpose  of  repairs — 
Interpleader — Claimant  must  sheio 
his  right,  though  execution  creditor 
has  none.] — The  execution  debtor 


mortgaged  a  grist  mill  and  premises 
to  one  B.,  and  this  mortgage  was 
assigned  to  the  claimant,  but  not 
until  after  the  execution  issued. 
Previous  to  the  execution,  however, 
the  debtor  had  executed  a  second 
mortgage  to  the  claimant  direct. 
The  machinery  of  the  mill  had  been 
disconnected,  and  taken  down  to  be 
altered  and  repaired,  with  the  inten- 
tion of  replacing  it  again,  and  while 
thus  lying  in  the  mill  and  on  the 
premises  it  was  seized  under  an 
execution  against  the  mortgagor. 
Held,  that  the  machiner}^,  under  the 
circumstances,  could  not  be  treated 
as  chattels,  and  that  the  claimant 
was  therefore  entitled  to  recover. 

The  question  on  an  interpleader 
issue  is  not  whether  the  execution 
creditor  had  a  right  to  seize  the 
goods  under  his  writ,  but  whether 
the  plaintiff'had  such  an  interest  in 
them  as  entitled  him  to  resist  the 
seizure.  Under  the  first  mortgage 
in  this  case,  therefore,  the  claimant 
could  not  have  recovered,  although 
the  goods  were  not  subject  to  ex- 
ecution, because  it  was  not  assigned 
to  him  until  after  the  seizure  ;  but, 
held,  that  the  second  mortgage, being 
made  to  him  before,  removed  the 
difficulty.  Grant  v.  Wilson  et  a?.,  144. 


FORMER  RECOVERY. 
See  Great  Western  R.  W.  Co.,  2. 

FRAUD. 

See  Absconding  Debtor,  3. — As- 
signments 1,  3,4. — Bills  of  Ex- 
change AND  Promissory  Notes, 
2. — Presumptions. 


GRANT. 
See  Patent. 
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GREAT  WESTERN  RAILWAY 
COMPANY. 

1.  Worh  'performed  heyond  their 
charter  —  Right  to  recover  •—  Agree- 
ment loith  Preston  and  Berlin  R,  W. 
Co. —  Want  of  corporate  Seal — Part- 
nership).'] —  The  defendants  being 
unable  to  finish  their  railway,  and 
the  plaintiffs  desiring  to  have  it  in 
operation  as  a  feeder  to  their  line, 
a  correspondence  was  had  between 
the  two  companies  and  resolutions 
passed  by  the  plaintiffs,  and  com- 
municated to  defendants,  authoris- 
ing an  arrangement  by  which  the 
plaintiffs  should  work  the  road  for 
a  certain  period  and  share  the 
profits  with  defendants.  No  formal 
agreement  was  made,  and  the  terms 
were  not  definitely  settled,  but  the 
plaintiffs  went  on  and  completed 
defendants'  line,  and  ran  it  for 
some  time  at  a  loss.  They  then 
sued  defendants  for  the  work  done, 
and  for  the  money  expended  above 
the  receipts.  Held,  that  they  could 
not  recover,  for  as  to  the  first  de- 
mand, the  constructing  defendants' 
road  was  a  matter  without  the  scope 
of  their  charter ;  and  as  to  the 
second,  the  ageement  relied  upon 
being  special  in  its  terms,  was 
invalid  for  want  of  a  corporate  seal. 
Semhle,  that  defendants,  under  the 
circumstances,  should  have  been 
held  to  have  accepted  the  work 
done,  if  there  were  not  the  other 
objection  to  the  plaintiffs'  recovery. 
Semhle,  also,  that  a  valid  agreement 
in  the  terms  of  the  resolution  would 
not  have  created  a  partnership  be- 
tween the  parties.  The  Great  Wes- 
tern Railway  Company  v.  The  Pres- 
ton and  Berlin  Railway  Company, 
477. 

2.  Bridge  over  the  Twenty  Mile 
Creeh — \S  Vic.,ch.  176 — Former  re- 
covery—  Limitation  of  action.]  — 
Held,  that  after  the  18  Vic,  ch. 


176,  the  plaintiff  could  not  main- 
tain an  action  against  defendants 
for  unlawfully  and  wrongfully  erec 
ting  a  bridge  across  the  Twenty 
Mile  Creek,  and  impeding  the 
navigation,  for  the  statute  expressly 
authorises  such  erection,  and  gives 
only  a  right  to  compensation  for 
damage  sustained.  Per  Burns,  J., 
a  prior  recovery  for  injury  sustained 
by  the  erection  of  the  bridge  was 
a  bar  to  this  action.  Wismer  v.  The 
Great  Western  Railway  Co.,  510. 

3.  16  Vic,  ch.  54 — Obligation  to 
heep  bridge  in  repair — Right  of  ac- 
tion by  plaintiffs  for  neglect — Private 
injury.] — Held,  that  the  Great  Wes- 
tern Railway  Company  were  bound 
by  the  5th  section  of  16  Vic,  ch. 
54,  to  maintain  in  repair  the  bridge 
which  it  allows  them  to  erect. 
That  bridge  forms  part  of  the  road 
leading  into  the  plaintiffs'  road. 
Held,  that  the  loss  of  custom  and 
tolls  occasioned  to  the  plaintiffs  was 
not  sufficient  to  enable  them  to 
maintain  an  action  against  defen- 
dants for  allowing  such  bridge  to 
fall  out  of  repair.  Hamilton  and 
Broch  Road  Company  v.  The  Great 
Western  Railway  Company,  567. 


HIGHWAY. 

See  Road.— -Railways  and  Rail- 
way Companies,  1. — Toll. 

1,  Injury  to  Highway— Action  by 
Municipality— Pleading .]-Th.e  plain- 
tiffs, a  township  municipality,  in 
their  declaration  alleged  that  they 
were  proprietors  of  a  certain  public 
road  between  the  fourth  and  fifth 
concessions  of  said  township,  and 
complained  that  the  defendants,  in 
constructing  their  railwaj^  so  negli- 
gently and  unskillfully  made  cer- 
tain drains  that  great  injury  was 
thereby  occasioned  to  the  plaintiffs' 
said  road,  and  they  were  compelled 
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to  expend  large  sums  of  money  in 
repairing  the  same.  Held,  good, 
on  demurrer,  as  shewing  a  special 
injury  to  the  plaintiffs  sufficient  to 
sustain  the  action  ;  for  though  as  a 
municipality  they  were  not  propri- 
etors of  the  road,  yet  it  might  have 
been  purchased  by  them  from  some 
joint  stock  company,  or  otherwise. 
The  Municipality  of  Sarnia  v.  The 
Great  Western  Railio ay  Company,  Q^. 

2.  Indictment  againstraihoay  com- 
pany for  nuisance  in  ohstructing  the 
highicay,  hy  improper  construction  of 
their  road  in  crossing  it —  Conviction 
— Motion  forjudg  ment — Practice .  ] — 
The  Queen  Y.  The  Grand  T^ntnk  Rail- 
way Company,  165. 


ILLEGALITY. 

See  Office,  2. 

INDICTMENT. 
See  Criminal  Law. — Highway,  2. 
— Office,  2. — Railways  and  R. 
W.  Cos.,  2. 


INSOLVENCY. 

Insolvent  debtor — Promissory  note 
— Effect  of  discharge. 1 — The  plain- 
tiff having  made  advances  for  de- 
fendant, took  his  note  for  the  amount, 
£366,  on  the  10th  of  March,  pay- 
able in  three  months.  On  the  J  9th 
defendant  obtained  his  final  order 
for  discharge  under  the  8  Vic,  ch. 
48,  the  plaintiff  being  mentioned 
in  his  schedule  as  a  creditor  for 
£150.  Held,  that  the  order  was  no 
bar  to  a  recovery  on  the  note,  even 
as  to  the  ;€150,  if  included  in  it. 
Greenioood  v.  Far r ell,  490. 


INSPECTION. 

Of  judgments  at  Crown  office — 
Right  of '\ — See  "  Crown  Office." 


INSURANCE. 

1 .  Unjust  defence — Defective  plea 
— Amendment  refused,~\ — In  an  ac- 
tion on  a  policy  of  insurance,  de- 
fendants pleaded  a  communication 
opened  between  the  building  where 
the  goods  insured  were  and  the 
building  adjoining,  without  notice 
to  them,  contrary  to  one  of  the  con- 
ditions of  the  policy.  At  the  trial 
it  appeared  that  they  had  mis- 
described  the  alteration  on  which 
they  intended  to  rely,  but  it  was 
also  shewn  that  such  alteration 
had  not  in  any  way  caused  or 
contributed  to  the  fire.  Held, 
that  under  these  circumstances 
an  amendment  of  the  plea  was 
properly  refused.  Mackenzie  et  al. 
V.  Vansickles  et  al. —  The  Times  and 
Beacon  Insurance  Co.,  Garnishees, 
226. 

2.  Provisional  receipt — Construc- 
tion of '] — A  receipt  in  the  follow- 
ing form:  "The  Times  and  Beacon 
Assurance  Company  Agent's  Office, 
Brantford,  3rd  of  February,  1858. 
Received  from  Messrs.  J.  Goodfel- 
low  &  Co.,  the  sum  of  |I4,  being 
the  premium  for  an  insurance 
to  the  amount  of  $2,000  on  pro- 
perty described  in  the  order  of 
this  date,  suhject  to  the  approval  of 
the  hoard  at  Kingston,  the  said  party 
to  be  considered  insured  for  twenty- 
one  days  from  the  above  date,  within 
which  time  the  determination  of  the 
board  will  be  notified.  If  approved 
a  policy  will  be  delivered,  otherwise 
the  amount  received  will  be  refund- 
ed, less  the  premium  for  the  time  so 
insured.''''  Held,  not  an  absolute 
insurance  for  twenty-one  days  cer- 
tain, but  that  the  company  might 
within  that  period  reject  the  risk, 
and  give  notice,  after  which  their 
liability  would  cease :  Bicrns,  J., 
dissenting.  Goodfellow  v.  Times 
and  Beacon  Assurance  Co,,  411. 
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3.  Affidavit  of  loss  and  magistrate's 
certificate.'] — Held,  that  the  affidavk 
of  loss^and  the  justice's  certificate, 
set  out  in  this  case  were  clearly  not 
in  compliance  with  the  conditions 
endorsed  on  the  policy,  and  that 
the  plaintiff  therefore  could  not 
recover.  Meld,  also,  that  mutual 
insurance  companies  are  not  pre- 
cluded from  making  such  conditi- 
ons. Langel  v.  The  Mutual  Insur- 
ance Company  of  Prescott,  524. 

4.  Second  insurance  —  Equitable 
replication —  Waiver.'] — To  an  ac- 
tion on  a  policy  of  insurance,  de- 
fendants pleaded  an  insurance  by 
the  plaintiff  with  another  company, 
without  notice  to  defendants,  or  in- 
dorsement thereof  on  their  policy, 
contrary  to  one  of  the  conditions. 
The  plaintiff  replied,  on  equitable 
grounds,  that  he  effected  the  insur- 
ance with  the  defendants  through 
N.,  their  agent,  residing  at  E. :  that 
when  he  effected  the  second  insur- 
ance complained  of  he  had  not  re- 
ceived the  policy  from  defendants, 
and  had  no  notice  or  knowledge  of 
the  said  condition  :  that  as  soon  as 
he  became  aware  of  it  he  gave  no- 
tice to  said  N.  that  he  had  effected 
the  insurance  mentioned  in  the 
plea  and  another  insurance  with 
the  B.  A.  Co. ;  and  as  the  insurance 
mentioned  in  the  plea  had  been 
cancelled  at  the  time  of  giving 
such  notice,  the  said  N.  promised 
to  have  the  insurance  with  the  B. 
A.  Co.  endorsed  on  defendants' 
policy,  and  told  the  plaintiff  that  it 
was  not  necessary  to  have  the  other 
noted,  and  that  defendants'  policy 
would  still  bind  them  :  that  after 
said  notice  the  defendants  made  a 
memorandum  on  their  policy  of 
the  insurance  with  the  B.  A.  Co., 
and  returned  said  policy  to  the 
plaintiff  as  valid  and  subsisting  ; 
and  defendants  gave  no  notice  to  the 
plaintiff  that  they  considered  said 


policy  cancelled,  because  the  omis- 
sion to  note  the  insurance  in  the 
plea  mentioned  arose  from  the 
neglect  of  the  defendants  and  not 
of  the  plaintiff :  that  at  the  time  of 
the  loss  the  plaintiff  had  no  other 
insurance  except  that  with  the  B. 
A.  Co.,  and  by  reason  of  the  premi- 
ses defendants  waived  the  indorse- 
ment of  the  insurance  mentioned  in 
the  plea.  It  appeared  that  the 
policy  was  made  at  the  head  office 
in  Montreal,  on  the  5th  of  June,  and 
sent  to  N.  about  ten  days  before  the 
fire,  which  took  place  on  the  7th  of 
July,  but  it  remained  with  him,  not 
being  called  for  by  the  plaintiff. 
On  the  16th  the  plaintiff  obtained 
the  policy  pleaded,  but  it  was  can- 
celled on  the  30th.  N.  was  agent 
also  for  the  B.  A.  Co.,  and  granted 
to  the  plaintiff"  a  policy  with  that 
company  about  the  same  time  as 
the  defendants'.  On  the  4th  of 
July  both  those  policies  were  sent 
to  the  respective  head  offices  to  have 
each  marked  on  the  other,  and  de- 
fendants' consent  was  noted  on  the 
9th  of  July,  and  the  policy  return- 
ed. The  agent  knew  of  the  policy 
pleaded  before  the  fire,  but  not  until 
after  it  had  been  cancelled.  Held, 
that  the  replication  was  not  proved, 
for  the  omission  to  note  the  policy 
was  not  owing  to  the  negligence  of 
defendants  ;  they  were  not  aware  of 
it  while  it  existed,  and  it  would 
have  been  useless  to  note  it  after  it 
had  ceased.  Held,  also,  that  the 
agent  could  not  have  waived  the 
forfeiture.  Held,  also  that  the  re- 
plication should  not  have  been  ad- 
mitted, and  might  be  struck  out 
under  the  C.  L.  P.  A.  sec.  290. 
Jacobs  V.  The  Equitable  Insurance 
Company,  35. 

5.  Notice,  certificate,  and  affidavit 
of  loss.] — One  of  the  conditions  in  a 
policy  required  that  the  assured 
should  "  give  immediate  notice  of 
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any  loss  or  damage  by  fire,  within 
fourteen  days,  to  the  agent  of  the 
Company,"  and  as  soon  after  as 
possible  should  deliver  in  a  particu- 
lar account  of  such  loss  or  damage, 
signed  Avith  their  own  hands  and 
verified  by  their  oath  or  affirmation, 
and  should  also  declare  on  oath  or 
affirmation  *  *  in  what  manner 
the  buildinge  were  occupied  at  the 
time  of  the  loss,  and  who  were 
the  occupants.  That  they  should 
also  produce  a  certificate  under  the 
hand  and  seal  of  a  magistrate  most 
contiguous  to  the  place  of  the  fire, 
that  he  had  examined  the  circum- 
stances, and  believed  the  claimant 
had  without  fraud  sustained  loss  to 
the  amount  which  the  magistrate 
should  certify  ;  and  until  such 
proofs,  declarations  and  certificates 
were  produced,  the  loss  should  not 
be  payable.  A  fire  occurred  on  the 
3rd  of  July.  On  the  7th,  one  of  the 
plaintiffs  signed  a  written  notice  to 
defendants  (set  out  in  the  case),  sta- 
ting the  destruction  of  the  mill :  that 
its  whole  value  was  $2,400,  and  that 
there  was  no  other  insurance ;  at 
the  foot  of  which  was  a  certificate, 
under  the  hand  and  seal  of  a  J.  P., 
stating  that  he  had  examined  several 
persons  on  oath  in  the  matter,  &c., 
and  that  he  believed  the  assured 
had,  without  fraud,  sustained  loss 
by  the  fire  "  to  the  amount  of  his 
insurance  and  over."  On  the  10th, 
one  of  the  plaintiffs  received  a  note 
from  defendants'  agent,  to  say  that 
the  papers  sent  were  not  in  com- 
pliance with  the  policy  ;  and  on  the 
20th,  the  following  notice  was  sent 
to  him,  signed  by  the  plaintiffs  : — 
"  Gentlemen, — We  hereby  notify 
you  that  afire  occurred  in  our  prem- 
ises, on  the  night  of  the  3rd  of  July, 
by  which  the  following  property 
was  destroyed  :  to  wit,  a  saw-mill, 
whole  value  $2,400.  We  have  not 
had  any  other  insurance  effected  on 
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said  saw-mill.  The  above-named 
sum  is  the  whole  value  of  the  subject 
insured.  The  property  is  owned 
by  us.  The  building  was  used  as 
a  saw-mill  only,"  &c.,  (adding  a 
short  statement  of  the  circumstances 
attending  the  fire).  At  the  foot 
was  written,  "  Sworn  and  affirmed 
before  me,  at  Gait,  this  14th  of 
July,  1858.  (Signed.)  Theophilus 
Sampson,  J.  P.;"  and  underneath 
the  same  justice  certified  that  he 
had  made  enquiries,  and  believed 
the  facts  set  forth,  and  that  the 
plaintifl^s  had,  without  fraud,  sus- 
tained loss  to  the  amount  therein 
mentioned.  This  was  not  under 
his  seal. 

The  defendants,  by  their  plea, 
denied  the  loss,  in  the  usual  form, 
and  under  it  desired  to  shew  that 
the  building  had  been  design- 
edly set  fire  to.  Held,  that  this 
evidence  was  rightly  rejected,  and 
that  an  application  to  add  such  a 
plea  at  the  trial  was  properly  re- 
fused. Held,  also,  McLean,  J.,  dis- 
senting, that  the  plaintiffs  could  not 
recover,  for  the  condition  of  the 
policy  above  mentioned  had  not 
been  complied  with. 

As  to  the  particular  objections 
taken, — Held,  1.  That  the  certi- 
ficate and  affidavit  were  in  time  ; 
and  that  it  was  unnecessary  that 
the  notice  or  affidavit  should  be 
given  or  made  by  all  the  owners 
of  the  property  insured.  Semhle, 
that  a  notice  given  within  four- 
teen days  would  be  sufficient.  2. 
Per  Rohinson,  C.  J.,  that  the  paper 
sent  on  the  20th  was  insufficient, 
for  it  could  not  be  treated  as  an 
affidavit  of  the  truth  of  the  state- 
ments as  to  the  loss,  or  of  any  thing- 
more  than  that  the  notice  was  given, 
Burns,  J.,  dubitante  ;  but  held,  that 
the  omission  to  state  what  persons 
occupied  the  building  at  the  time 
of  the  loss  was  fatal.    3.  SemhU, 
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that  the  defect  in  the  jurat,  in  not 
stating  which  of  the  plaintiffs  were 
sworn  and  which  affirmed,  would 
not  have  been  fatal.  4.  That  both 
certificates  were  insufficient,  for  not 
stating  specifically  the  amount  of 
the  loss  ;  and  the  second  certificate 
for  w^ant  of  a  seal.  Mann  and 
Hobson  V.  The  Western  Assurance 
Coriipany,  190. 


INTEREST. 

Deed  of  dissolution —  Construction 
of — Oomputation  of  interest.'] — In  a 
deed  of  dissolution  of  partnership 
between  plaintiff  and  defendant,  it 
was  recited  that  the  plaintiff  had 
agreed  to  give  up  all  his  interest 
in  the  assets,  on  the  defendant  sa- 
tisfying all  claims,  and  paying  to 
him  £3080,  in  liquidation  of  which 
amount  the  plaintiff  agreed  to  take 
certain  stock  at  a  valuation,  so  far 
as  it  would  go  ;  the  balance,  after 
deducting  the  value  of  the  said 
stock,  to  be  paid  to  the  plaintiff  in 
equal  amounts,  at  3,  6,  9  and  12 
months,  vntli  interest  from  the  valu- 
ation of  the  said  stoch;  and  defen- 
dant covenanted  to  pay  the  plaintiff 
at  the  expiration  of  3,  6,  9,  and  12 
months  after  the  valuation,  the  bal- 
ance of  said  £3080,  together  with 
interest.  The  valuation  was  delayed 
for  some  time.  Held,  that  interest 
could  be  claimed  only  from  such 
valuation,  not  from  the  date  of  the 
deed  of  dissolution.  Rome  v.  Cot- 
ton, 533. 

INTERPLEADER. 

See  Fixtures. 

The  question  on  an  interpleader 
issue  is  not  whether  the  execution 
creditor  had  a  right  to  seize  the 
goods  under  his  writ,  but  whether 
this  plaintifi  had  such  an  interest 
in  them  as  entitled  him  to  resist  the 


seizure.  Grant  v.  Wilson  et  al., 
144. 

JOINT  STOCK  ROAD  COM- 
PANIES. 

See  Toll. 

JUDGMENTS. 

See  Highway,  2. — Sale  of  Land. 

Right  to  search  Jor  judgments.]—- 
See  "  Crown  Office." 

Registered  against  seller  of  loMd— 
Lien  for  purchase  money.] — See 
Sale  of  Lands. 

LANDLORD  AND  TENANT. 

See  Distress. — Estoppel,  2. — 
Lease. 

Ejectment  for  non-payment  of  rent 
'—Distress — G.  L.  P.  A.  sec.  263 — 
Acceptance  of  rent — Appropriation 
of  payments.] — Where  the  lease 
expressly  provides  that  it  shall  be 
void  on  non-payment  of  rent,  whe- 
ther demanded  or  not,  the  C.  L.  P. 
A.,  sec.  263,  does  not  apply,  and 
in  ejectment  for  the  forfeiture  there 
is  no  necessity  to  shew  a  want  of 
distress.  Held,  however,  that  if  it 
had  been  otherwise,  in  this  case, 
on  the  evidence  stated  below,  ab- 
sence of  distress  was  sufficiently 
shewn.  Defendant  gave  a  note  for 
the  rent  due  up  to  the  1st  Decem- 
ber, 1856.  He  afterwards  obtained 
a  note  of  the  plaintiffs  for  ^£28  15s., 
and  being  unable  to  pay  his  taxes 
gave  it  to  the  bailiff  before  it  fell 
due,  telling  him  to  ask  the  plaintiff 
to  advance  the  sum  required,  and 
to  credit  the  balance  on  the  then 
current  rent.  The  plaintiff's  clerk 
advanced  the  money  and  took  the 
note,  but  refused  to  credit  the  bal- 
ance on  the  rent  then  accruing, 
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saying  that  he  would  apply  it  on 
the  previous  note  given  by  defen- 
dant, which  remained  unpaid.  Held, 
that  there  had  been  no  acceptance 
of  rent  due  after  December,  1856, 
so  as  to  waive  the  forfeiture.  Mc- 
Donald V.  Peek,  270. 

LANDS. 

See  Sheriff's  Sale. 

Action  against  administrator  — 
Plene  administravit  —  Replication, 
lands  —  Rejoinder  —  Demurrer.']  — 
Action  against  an  administrator. 
The  defendant  pleaded  p/e;ze  admi- 
nistravit, to  which  the  plaintiff  re- 
"plied  lands.  The  defendant  rejoined 
that  he  could  not  deny  but  that  the 
intestate  died  seised  of  lands  ;  but 
that  his  heir  at  law,  for  a  valuable 
consideration,  conveyed  all  his  in- 
terest to  defendant :  that  at  and 
before  the  death  of  the  intestate 
one  H.  held  a  mortgage  on  said  land 
to  secure  the  payment  of  £500, 
being  the  full  value  of  said  land, 
and  that  defendant  did,  to  prevent 
costs  against  the  estate,  and  for  no 
other  reason,  and  withont  any  con- 
sideration, convey  the  equity  of 
redemption  to  said  H.  Held,  on 
demurrer,  rejoinder  bad.  Levis- 
conte  V.  Dorland,  437. 


LEASE. 

See  Landlord  and  Tenant. 

What  interest  in  a  lease  may  he  sold 
hy  sheriff.] — See  Sheriff's  Sale. 

1.  Condition  for  renewal — Con- 
struction of — Arbitration — Submis- 
sion hy  cestui  que  trust — Not  binding 
on  trustee.] — Plaintiff  leased  to  one 
M.  certain  premises  for  twenty-one 
years,  and  it  was  stipulated  by  the 
lease  that  at  the  expiration  of  the 


term  the  lessee  might  retain  posses- 
sion, on  condition  that  within  three 
months  a  new  rent  should  be  ascer- 
tained by  arbitration  ;  but  that  if 
the  lessor  should  desire  to  resume 
possession  he  might  do  so,  on  pay- 
ing the  value  of  the  improvements, 
to  be  ascertained  as  therein  provid- 
ed for ;  and  this  arrangement  was 
to  be  made  at  the  end  of  each  term. 
It  was  then  provided,  that  if  "  at 
the  expiration  of  the  next  or  any 
subsequent  term  of  twenty-one 
years,  no  new  ground  rent  should 
be  ascertained  as  aforesaid,"  or  if 
the  lessor  should  not  resume  pos- 
session, then  the  lessee  should  con- 
tinue, "  upon  payment  of  the  rent 
last  ascertained  to  be  payable." 
This  lease  was  assigned  by  M.  to 
defendant,  as  trustee  for  one  F. 
At  the  expiration  of  the  first  term 
of  twenty-one  years  no  notice  was 
given,  nor  new  rent  fixed  ;  but 
after  the  three  months  had  gone  by 
arbitration  bonds  were  entered  into 
by  F.  and  the  plaintiff  Defendant 
appeared  and  acted  for  F.  at  the 
arbitration,  and  the  arbitrators  di- 
rected a  renewal  lease  at  a  sum 
more  than  five  times  the  first  rent, 
or  that  the  lessor  should  pay  a  cer- 
tain sum  for  the  improvements. 
The  lessor  offered  to  renew,  and 
notified  the  lessee,  w^ho  refused  to 
accept  at  the  new  rent ;  and  he 
then  brought  ejectment.  Held,  1. 
That  the  plaintiff  could  not  recover, 
for  whether  the  arbitration  was 
binding  upon  defendant  or  not,  as 
to  the  amount  of  rent,  he  was  en- 
titled to  a  new  term  by  the  condi- 
tions of  the  lease,  and  there  had 
been  no  forfeiture.  2.  Thatdefen- 
dant  was  not  bound  by  the  award, 
the  submission  being  only  by  his 
cestui  que  trust.  3.  Upon  the  con- 
struction of  the  lease,  that  the  pro- 
vision last  mentioned  applied  at 
the  end  of  the  frst  term  of  twenty- 
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one  years,  as  well  as  of  subsequent 
terms,  and  that  defendant  was 
therefore  entitled  to  retain  posses- 
sion for  another  term  at  the  origi- 
nal rent.    McDonell  v.  Boulton,  14. 

2.  Construction  of— Sale  of  part 
of  the  land — Abatement  of  rent — 
Right  to  distrain — Taxes. I—Vldan- 
tiff  leased  to  defendant  certain  land 
at  a  yearly  rent  of  15s.,  and  the 
taxes,  so  that  said  taxes  should  not 
exceed  ^10  a  year,  any  sum  above 
that  to  be  paid  by^the  lessor;  and  it 
was  provided  that  the  lessor  might 
sell  any  part  of  the  farm,  making  a 
reasonable  deduction  from  the  rent 
therefor,  to  be  determined  by  arbi- 
tration in  case  of  dispute.  The 
Grand  Trunk  Railway  Company 
gave  notice  to  defendant  that  they 
required  a  portion  of  the  land, 
which  he  conveyed  to  them  after 
an  arbitration  as  to  the  price.  Heldj 
1st — That  the  land  taken  by  the 
company  was  sold  by  defendant 
within  the  meaning  of  the  lease. 
2nd — That  the  abatement  from  the 
rent  should  not  be  measured  by  the 
interest  of  the  money  paid  by  the 
railway  company,  but  should  be 
determined  by  the  jury,  upon  a 
consideration  of  the  comparative 
value  to  the  tenant  of  the  land  sold, 
assuming  15s.  per  acre  as  the  aver- 
age value  of  the  whole.   3rd — That 
after  the  sale  the  lessor  could  not 
distrain  without  first  arranging  or 
offering  to  arbitrate  as  to  the  amount 
to  be  deducted.    4th — That  there 
was  no  ground  for  claiming  any 
abatement  of  the  taxes  from  the 
£10  on  account  of  the  sale.  BicJde 
V.  Beatty,  465. 


LIBEL. 
See  Slander. 


•  LIEN. 

For  purchase  money.'] — See  Sale  of 
Land. 


LIMITATIONS  (STATUTE  OF). 

Acknowledgment  in  writing — 13 
&  14  Vic.,  ch.  61.]— Defendant, 
one  of  three  partners  who  had  con- 
tracted a  debt  which  was  barred 
by  the  statute,  wrote  to  his  agent 
that  he  wished  to  pay  his  share  of 
the  debts  of  the  firm,  and  offered 
the  creditors  6s.  8d.  in  the  £,  on 
their  giving  him  a  release.  Some 
of  the  creditors  accepted  and  were 
paid,  but  the  plaintiff'  refused  and 
sued  for  the  whole.  Held,  that  the 
letter  was  not  sufficient  to  take  the 
case  out  of  the  statute.  Barnes 
V.  Metcalf  and  Forhes,  388. 


LIMITED  PARTNERSHIP. 

Description  of  the  business — Pay- 
ment by  special  partner — 12  Vic,  ch. 
75.] — A.  and  B.  formed  a  limited 
partnership  A.  to  be  the  general 
partner,  and  B.  the  special,  contri- 
buting £750.    B.  held  A.'s  notes 
for  that  sum,  which  he  gave  up  to 
A.  by  way  of  payment.    Held,  not 
a  payment  in  money  within  the 
statute.    Held,  also,  that  a  descrip- 
tion of  the  business  to  be  carried 
on  as  that  of  "  general  dealers," 
was  insufficient.    Qumre,  whether 
under  a  plea  of  nan  fecit  to  a  note 
signed  by  the  firm,  defendant  was 
entitled  to  shew  a  limited  partner- 
ship ;  but  where  he  was  allowed  to 
do  so,  held,  that  the  plaintiff'  might, 
in  answer,  object  to  the  description 
of  the  business  ;  and,  semble,  that 
he  might  also  object  that  the  spe- 
cial partner  had  not  paid  in  his 
share.    Benedict  et  al  v.  Van  Allen 
et  al.,  234. 
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MALICIOUS  ARREST. 

Production  ofivrit] — In  an  action 
for  malicious  arrest  it  is  necessary 
to  produce  or  prove  the  writ,  in 
order  to  connect  defendant  with  the 
act.    Patterson  v.  Morrison,  130. 


MANDAMUS. 

See  Municipal  Corporations,  3. — 
Ontario,  Simcoe,  &c.  R.  W.  Co. 
— Registrar,  2. 

To  levy  rate  for  schools — Demand  and 
refusal.'] — See  Common  Schools, 
1. 

1 .  Demand  and  refusal,'] — Where 
on  an  application  for  a  mandamus 
a  demand  and  refusal  were  sworn 
to,  and  defendant  in  answer  denied 
the  refusal,  and  alleged  that  he  had 
always  been  willing  to  do  what  was 
required,  the  court  granted  the  writ. 
In  re.  Trustees  of  Union  ScJiool  Sec- 
tion in  Otonabee,  &c.,  v.  Casement, 
275. 

2.  Where  any  reason  is  given  for 
the  refusal  complained  of  it  should 
be  stated  in  the  application  for  a 
mandamus.  Municijpal  Corporation 
of  Vespra,  &c.,  v.  Beatty,  540. 

3.  In  this  country  there  can  be 
no  demurrer  to  a  return,  the  statute 
allowing  it  in  England,  6  &7Vic., 
ch.  67,  not  being  in  force  here. 
Regina  v.  '^elh,  545. 


MERGER. 

See  Principal  and  Surety,  2. 

Promissory  note  —  Confession.] — 
A  cognovit  payable  immediately, 
given  by  the  maker  of  a  note  before 
it  fell  due,  and  judgment  entered 
upon  it  and  registered,  forms  no 
defence  for  the  endorser.  Bank  of 
Montreal  v.  Douglas,  208. 


MILL. 
See  Fixtures. 


MISJOINDER. 

See  Practice,  2. 

MISREPRESENTATION. 

Of  authority  to  hind  Corporation — 
Action  against  agent.] — See  Ppin- 
ciPAL  AND  Agent. 


MONEY  HAD  AND  RE- 
CEIVED. 

Con  tract  — Assignment — Payment 
hy  mistake — Money  had  andreceived— 
Trover.] — M.  had  a  contract  to  sup- 
ply wood  to  a  railway  company,  for 
which  he  was  to  be  paid  when  it 
had  been  inspected  and  accepted. 
While  152  cords  were  lying  in  the 
company's  yard  for  inspection,  he 
assigned  all  the  Vvood  that  belonged 
to  him,  with  other  property,  to  the 
plaintiff,  for  the  benefit  of  his  cre- 
ditors. He  at  the  same  time  made 
over  his  interest  in  the  contract  to 
the  defendant,  who  completed  it, 
and  the  company  afterwards  by 
mistake  paid  defendant  for  these 
152  cords,  as  well  as  for  what  he 
had  himself  supplied.  Held,  that 
the  plaintiff  might  recover  this  sum 
as  money  had  and  received,  but 
that  he  could  not  maintain  trover, 
there  having  been  no  conversion  by 
defendant.  Beld,  also,  that  defen- 
dant could  not  object  that  the  assign- 
ment ta  the  plaintiff"  was  not  prop- 
erly filed.    Scott  V.  Kelly,  306. 

MONEY  PAID. 
See  Principal  and  Surety,  5. 
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MORTGAGE. 

See  Chattel  Mortgage.  —  Frx- 
TUREs . — -Lands  . — Principal  and 
Surety,  2,  5. 


MUNICIPAL  COPORATIONS. 

See  Action,  2. — Arbitration  and 
Award,  1,  3. — By-Law.  — Com- 
mon Schools.  —  Highway.  — 
Sheriff,  2. 

1.  Municipality  of  Wellington 
and  Wilmot — Debt  for  Guelph  and 
Dundas  road — Liability  of  Wilmot 
— Right  of  action — Award  under 
14  &  15  Vic,  ch.  5,  sec.  7— Effect 
of  upon  provisions  of  sec.  8.] — The 
Municipal  Council  of  the  Township 
of  Wellington  v.  The  Municipality  of 
the  Township  of  Wilmot,  71 . 

2.  Assessors  —  Appointment  of — 
Quo  Warranto.']—  The  council  hi/ 
resolution  appointed  one  B.  assessor, 
who  was  sworn  into  office,  and 
made  an  assessment.  This  ap- 
pointment was  made  by  a  vote  of 
three  against  two,  The  election  of 
one  of  the  three  was  afterwards  set 
aside,  and  by  a  subsequent  vote  the 
resolution  was  rescinded,  and  a  by- 
law passed,  appointing  another  as- 
sessor. Both  made  assessments, 
and  much  confusion  arose.  Under 
these  circumstances, the  court  grant- 
ed a  quo  warranto  to  determine  the 
validity  of  the  last  appointment. — 
In  re,  McPherson  and  Beeman,  99. 

3.  Contested  election  —  Delay  in 
talcing  the  declaratiou — New  election 
— Refusal  to  act — Mandamus — 22 
Vic,  ch.  99,secs.  122, 124, 130, 183.] 
— Five  township  councillors  were 
elected  at  the  general  election  in 
January.  A  t  their  first  meeting,  on 
the  17th,  only  one  made  the  decla- 
ration of  qualification,  and  a  doubt 
having  been  raised  as  to  the  other 
four  in  consequence  of  some  em- 


ployment held  by  them  under  the 
corporation,  they  delayed  in  order 
to  consult  the  county  court  judge. 
On  the  19th  they  met  again  and  or- 
ganised themselves,  but  on  the 
same  day  the  reeve  for  the  previous 
year  issued  his  warrant  to  elect  four 
other  councillors,  who  were  return- 
ed ;  and  on  the  31st  these  four,  with 
the  man  who  had  first  qualified,  met 
and  claimed  to  be  the  council.  Held,, 
that  the  second  election  was  invalid, 
for  the  parties  first  elected  not  hav- 
ing refused  to  qualify,  but  only  de- 
layed, and  having  done  so  within 
the  twenty  days  allowed,  there  was 
no  ground  for  a  new  election.  A 
mandamus  was  ordered  to  the  clerk 
to  deliver  up  the  papers  to  the 
council  first  chosen.  In  the  Matter 
oj  the  Corporation  of  Asphodel  and 
Sargant  et  al.,  593. 

NEGLIGENCE. 
See  Action,  1,  3. 

NEW  TRIAL. 

See  Criminal  Law,  1.  2. — Pre- 
sumptions.— Railways  and  R. 
W.  Cos.,  2. 

Practice  —  Several  issues  —  New 
trial."]  —  Where  defendant  has  a 
verdict  against  him  on  some  issues, 
and  in  his  favour  on  others,  the 
court  will  not  on  his  application 
grant  a  new  trial  on  the  former  only. 
Elwood  v.  Cameron,  528.  . 

NISI  PRIUS. 

Practice  at- Calling  witnesses  after 
case  closed.] — See  Evidence. 

Striking  out  one  of  several  defen- 
dants.]— See  "  Practice,  2." 

Unjust  defence — Amendment  re- 
fused at.] — See  "  Insurance,  1." 
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Application  to  ^  strike  out  names  of 
tiDO  defendants  to  call  them  as  ivitness- 
es  for  the  third.'] — JSee  "  Principal 
AND  Surety,  2." 


NOTICE  OF  ACTION. 

Division  court — Want  of  seal  to 
ivarrant.] — The  provisions  as  to 
notice  of  action  in  13  &  14  Vic, 
cli.  53,  sec.  107,  are  repealed  by 
the  14  &  15  Vic,  ch.  54.  Bailiffs 
of  a  division  court  are  entitled 
to  notice  of  action  for  seizing 
goods,  although  acting  under  a 
warrant  without  seal.  Anderson  v. 
Grace  and  Beal,  96. 

NOTICE  OF  NON-PAYMENT. 

See  Bills  of  Exchange  and  Promis- 
sory Notes. — Division  Court,  1. 


NOTICE  TO  PRODUCE. 

An  affidavit  of  service  of  notice 
to  produce  is  not  admissible  under 
Common  Law  Procedure  Act,  sec. 
167,  unless  made  by  the  plaintiff's 
attorney  or  his  clerk.  Quaere — 
whether  service  of  such  notice  on 
a  female  servant  at  the  office  and 
residence  of  defendant's  attorney 
is  sufficient.  Patterson  v.  Morrison, 
130. 

NUISANCE. 

See  Highway,  2. — Railways  and 
Railway  Cos.,  2. 

OFFICE. 

22  Vic,  ch.  22 — Change  of  office — 
Re-election.'] — Defendant,  while  a 
member  of  parliament,  was  ap- 
pointed to  the  office  of  Postmaster- 
General,  and  again  re-elected  for 
the  same  constituency.     On  the 


29ih  of  July  he  resigned  that  office, 
and  within  a  month,  viz.,  on  the 
6th  of  August,  was  appointed  Pre- 
sident of  the  Council,  which  office 
he  resigned  on  the  same  day,  and 
on  the  next  day  was  re-appointed 
to  his  old  office  of  Postmaster- 
General.  Held,  that  he  was  au- 
thorised by  the  22  Vic.  in  taking 
this  course,  and  not  subject  to  any 
penalty.  The  penalties  imposed 
by  that  act  apply  to  members  of 
the  assembly  retaining  their  seats 
without  re-election  after  acceptance 
of  office,  and  not  only  to  persons 
absolutely  ineligible.  The  exemp- 
tion contained  in  the  seventh  clause 
is  not  confined  to  one  resignation 
and  acceptance  of  office,  but  allows 
the  change  to  be  repeated,  and  the 
person  may  thus  go  back  to  the 
same  office  which  he  first  resigned. 
It  was  stated  in  the  pleadings  that 
the  ministry,  of  which  defendant 
as  Postmaster-General  was  a  mem- 
ber, all  resigned  office  on  the  29th 
of  July,  and  on  the  2nd  of  August 
were  succeeded  by  the  opposition, 
who  resigned  on  the  following  day: 
that  on  the  6th  the  old  ministry 
were  re-appointed,  but  took  differ- 
ent offices  from  those  which  they 
before  held,  and  on  the  7th  resigned 
again  and  were  re-appointed  to 
their  old  places  ;  and  it  was  alleged 
that  the  appointment  to  a  different 
office  in  the  first  instance  was  co- 
lourable, and  made  only  to  enable 
defendant  to  resume  his  original 
appointment  without  going  back 
for  re-election.  Held,  that  although 
such  a  proceeding  was  probably 
not  contemplated  by  the  act,  it  was 
allowed  by  it :  that  the  court  could 
not  look  at  defendant's  motives,  or 
strain  the  construction  of  the  sta- 
tute so  as  to  impose  a  penalty ;  and 
that  whether  the  course  taken  was 
or  was  not  consistent  with  the  sys- 
tem of  political  government  estab- 
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lished  in  this  province,  was  a  ques- 
tion which  they  could  not  take  into 
consideration.  McDonell  v.  Smith, 
310. 

2.  Sale  of  office — Information — 
5  6  Ed.  VL,  ch.  26;  49  Geo,  III., 
ch,  126. — Scire  Facias.^ — The  sta- 
tute 5  &  6  Ed.  VI.,  against  buying 
and  selling  of  offices,  is  in  force  in 
this  country  under  the  40  Geo.  III., 
ch.  1,  as  part  of  the  criminal  law  of 
England.  Any  act  done  in  contra- 
vention of  that  statute  is  indict- 
able, though  not  specially  made  so. 
Qucere,  per  Robinson,  C.  J.,  whether 
it  is  also  introduced  by  the  32  Geo. 
III.,  ch.  1,  which  adopts  the  law  of 
England  "  in  all  matters  of  contro- 
versy relative  to  property  and  civil 
rights."  The  49  Geo.  III.,  ch.  126, 
clearly  extends  the  5  &  6  Ed.  VI., 
to  Upper  Canada,  and  to  the  office 
of  sheriff— Foot  v.  Bullock,- 4  U.  C. 
R.  480,  confirmed.  The  defendant 
agreed  with  R.,  then  sheriff  of  the 
County  of  Norfolk,  to  give  him 
£500,  and  an  annuity  of  £300  a 
year,  if  he  would  resign  ;  R.  accord- 
ingly placed  his  resignation  in  de- 
fendant's hands ;  the  £500  was  paid, 
and  certain  lands  conveyed  to  se- 
cure the  annuity ;  and  it  was  fur- 
ther agreed,  that  in  the  event  of  the 
resignation  being  returned,  and  R. 
continuing  to  hold  the  office,  the 
money  should  be  re-paid  and  the 
land  re-conveyed,  but  R.  did  not 
undertake  in  any  way  to  assist  in 
procuring  the  appointment  for  de- 
fendant. The  defendant  having 
been  appointed  by  the  government 
in  ignorance  of  this  agreement,  an 
information  was  filed  against  him, 
and  Sci.  Fa,  brought  to  cancel  his 
patent.  Held,  that  this  was  an  il- 
legal transaction,  within  the  5  &  6 
Ed.  VI.,  and  that  an  information 
might  be  sustained  under  that  act 
without  reference  to  the  49  Geo. 
III.,  which  clearly  prohibited  and 


made  it  a  misdemeanor.  Semhle, 
that  the  agreement  would  also  have 
been  an  offence  at  common  law. 
The  ignorance  of  the  government, 
which  was  averred  in  the  informa- 
tion, as  to  the  illegal  agreement, 
was  immaterial.  Regina  v.  Mercer, 
601. 


OMISSION. 

Of  the  sum,  in  recital  ofajppeal  bondJ] 
— See  Appeal,  2. 

To  fill  up  schedule  to  assessment.'} — 
See  Assignments,  2. 


ONTARIO,  SIMCOE  AND 
HURON  R.  R.  CO. 

12  Vic,  ch.  196,  sec.  35 — Refusal  to 
register  transfer  of  stock  —  Manda- 
mus.']— Held,  that  under  12  Vic,  ch. 
196,  sec.  35,  the  clerk  of  the  Ontario, 
Simcoe  and  Huron  Railway  Co. 
could  not  refuse  to  register  a  trans- 
fer of  stock  from  one  municipal  cor- 
poration to  another  on  the  ground 
that  no  by-law  had  been  passed 
sanctioning  such  transfer.  The 
Municipal  Corporation  of  Vespra 
and  Sunmdale  v.  Beatty,  540, 


OWNERSHIP. 

Evidence  of  ownership  of  wharf  hy 
defendants^ — See  Action,  1. 

Of  vessel^  Proof  of] — See  Shipping. 

PARTNERSHIP. 

See  Arbitration  and  Award,  2. — 
Great  Western  R.  W.  Co.,  1. 
—  Interest.  —  Limited  Part- 
nership. 

Held,  that  on  the  evidence  in  this 
case,  the  jury  were  justified  in  find- 
ing defendants  to  be  liable  as  part- 
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ners,  notwithstanding  the  proof  of 
a  dissolution.  Jordan  v.  Smith  et 
al,  590. 

PATENT  (GRANTING  LAND). 
See  Variance. 
A  certified  copy  of  a  patent  taken 
from  the  books  in  the  provincial 
registrar's  office,  and  signed  by  the 
deputy-registrar,  is  not  sufficient  as 
primary  evidence  instead  of  an  ex- 
emplification. Prince  v.  3IcLean, 
463. 

PAYMENTS. 
See  Limited  Partnership. 
Appropriation  q/".] — See  Landlord 

and  Tenant. 
Bt/  misfaJce,'] — See  Money  had  and 

Received. 
Over-pat/ments  on  building  agreement 
—Set  off.]— See  Set  Off. 


PLEADING. 
See  Action,  3. — Accord  and  Sa- 
tisfaction.—  Arbitration  and 
Award,  2. — Assessments,  4. — 
Bills  of  Exchange  and  Promis- 
sory Notes,  2. — Buffalo  and 
Lake  Huron  R.W.Co. — Dower, 
2.— Insurance,  4.  —  Lands.  — 
Practice,  1.  —  Principal  and 
Surety,  1,  2,  3.— Slander. 


POSSESSION. 

Actual  and  Continued  change  of.] — 
See  Assignments,  1,  3. 


POUNDAGE. 

Several  executions  improperly  en- 
forced— Right  to  poundage  on  each — 
Attorney  ordered  to  pay — 9  Kc,  ch. 
66,  construction  of] — Defendants,  a 
banking  company,  carrying  on  bu- 
siness at  different  places  in  the 
85 


province,  were  sued  by  the  plain- 
tiff" on  a  contract,  and  at  the  assizes 
a  verdict  was  taken  subject  to  arbi- 
tration. An  award  was  made  in 
vacation,  giving  a  large  sum  to  the 
plaintiff",  for  which  he  entered  judg- 
ment and  issued  execution  to  the 
sheriff"  of  Hastings.  Defendants 
moved  in  chambers  to  stay  pro- 
ceedings until  term,  but  the  appli- 
cation was  refused.  The  plaintiff 's 
attorney  then  issued  two  other  exe- 
cutions, to  the  sheriffs  of  Northum- 
berland and  Peterborough,  and  in- 
structed proceedings  tobe  continued 
on  the  first  writ,  the  avowed  object 
being  to  obtain  the  money  before 
term,  when  defendants  intended  to 
move  against  the  award.  Defend- 
ants had  an  agency  in  each  county, 
and  all  the  writs  being  earnestly 
pressed,  their  books  and  papers,  to 
the  value  of  the  debt  and  poundage, 
about  £1,200,  were  seized  at  the 
three  places.  Held,  there  being  no 
ground  for  apprehension  of  losing 
the  debt,  that  the  conduct  of  the 
attorney  in  issuing  and  enforcing 
the  three  writs  was  improper,  and 
that  his  client's  instructions  could 
form  no  justification.  The  court 
therefore  ordered  him  at  once  to 
refund  to  defendants  the  poundage 
retained  by  two  of  the  sheriffs,  and 
to  pay  the  costs  of  the  executions 
directed  to  them,  and  of  this  appli- 
cation. Semhle,  that  under  the 
facts,  which  are  more  fully  set  out 
in  the  case,  these  sheriffs  were  not 
strictly  entitled  to  poundage. 

Where  money  levied  has  to  be 
restored  to  defendant,  in  conse- 
quence of  some  thing  for  which 
the  plaintiff"  is  answerable,  the 
sheriff  may  recover  his  poundage 
from  the  plaintiff".  Qumre,  whether 
the  same  principle  applies  when 
the  sheriff"  is  entitled  only  to  com- 
pensation for  his  services  under  9 
Vic,  ch,  56,  or  whether  defendant 
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must  pay  in  all  su:;h  cases.  Henry 
V.  The  Commercial  Bank  of  Canada^ 
104. 

PRACTICE. 
See  Affidavits. — Amendment. — 
Appeal. — By-law,  1. — Certio- 
rari.— Commission  to  Examine 
Witnesses. — Criminal  Law,  1. 
3.— Demurrer.— Division  Court. 
—Dower,  1.— Evidence.— High- 
way, 2.  —  Insurance,  1,  4. — 
Mandamus. — New  Trial. — No- 
tice of  Action. — Notice  to  Pro- 
duce.— Principal  and  Surety, 
2. — Railways  and  R.W.  Cos.,  2. 
Replevin. — Set  off. 
Bill  of  Exchange- — Issuable  plea — 
Practice.']— To  an  action  on  a  bill 
of  exchange  by  a  remote  indorsee, 
alleging  the   prior  indorsements, 
against  the  drawer  and  acceptor, 
the  latter,  being  under  terms  to 
plead  issuably,  pleaded  that  he  was 
induced  to  accept  by  the-  fraud, 
covin,  and  misrepresentation  of  the 
drawer  and  indorsers,  and  without 
any  consideration  or  value  being 
given  to  him  for  his  acceptance, 
and  that  the  last  indorser  indorsed  to 
the  plaintiffs  without  any  considera- 
tion or  value  beinggiven  by  the  plain- 
tiffs to  said  indorser.  The  plaintiffs 
signed  judgment,  treating  the  plea 
as  not  issuable,  and  on  application 
in  chambers,  which  was  supported 
by  an  affidavit  of  merits,  the  judg- 
ment was  set  aside  for  irregularity 
with  costs,  the  learned  judge  hold- 
ing the  plea  to  be  issuable.  The 
plaintiff  then  moved  to  rescind  this 
order.    The  court  refused  to  inter- 
fere, because,  as  merits  had  been 
sworn  to  in  chambers,  it  was  right 
at  all  events  to  relieve  defendants 
from  the  judgment,  and  the  only 
question  was  therefore  one  of  costs. 
Qucere  whether  the  plea  was  issu- 
able or  not.    The  Bank  of  Montreal 
V.  Cameron  et  al.,  46. 


2.  QucBrCf  whether  one  of  several 
defendants  may  not  be  struck  out 
at  the  trial  without  his  consent  or 
that  of  those  remaining.  Burritt 
V.  Hamilton  et  al.^  443. 


PRESUMPTIONS. 

Presumption  of  deed — Evidence — 
Confession  given  hy  administratrix — 
Sale  under  it  of  testator^s  land — 
Purchase  by  her — -Fi,  fa.  goods  not 
shewn,] — Ejectment.  The  plaintiff 
claimed  under  the  grandson  and 
heir  at  law  of  the  patentee,  Francis 
Drouillard ;  defendant  under  his 
second  son,  Dennis,  to  whom  it  was 
alleged  that  he  had  conveyed.  The 
patent  was  for  1200  acres,  includ- 
ing the  land  in  question.  The  heir- 
at-law,  who  conveyed  to  the  plain- 
tiffs, was  living  in  the  state  of 
Michigan,  and  appeared  to  have 
believed  he  had  no  title  when  the 
plaintiffs  purchased  from  him  there 
his  right  for  a  small  consideration. 
For  the  defendant  it  was  proved 
that  it  was  always  understood  in 
the  family  of  the  patentee  that 
Dennis  owned  this  land  :  that 
Dennis  had  lent  his  father  money, 
who  had  been  heard  to  say  that  he 
had  given  him  this  land  for  the  debt, 
if  he  could  not  pay :  that  he  after- 
wards said  he  could  not ;  and  he 
and  Dennis  went  together  to  the 
land,  that  his  father  might  put  him 
in  possession  ;  and  on  their  return 
the  father  said  he  was  relieved  from 
the  debt,  having  given  Dennis  the 
land.  This  was  before  1812.  The 
eldest  son  of  the  patentee  had  never 
set  up  any  claim,  knowing,  as  his 
brother  swore,  that  Dennis  owned 
the  land.  Dennis  devised  this, 
with  other  land,  among  his  children, 
who  by  partition  conveyed  it  to  one 
of  them,  James,  who  afterwards 
devised  to  his  brother  Richard. 
Richard  died,  and  his  land  was  sold 
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under  a  judgment  obtained  against 
Catharine,  his  wife,  on  a  confession 
given  by  her  as  his  administratrix, 
and  was  purchased  by  her  at  the 
sale,  and  conveyed  to  the  defendant ; 
Catharine  and  her  second  husband, 
M.,  first  Avent  on  the  land  in  1836, 
and  defendant  and  his  father  had 
heki  it  since.  The  plaintiffs  had 
also  taken  a  conveyance  from  the 
heirs  of  Dennis.  Held,  Bimis,  J., 
dissenting,  that  there  was  sufficient 
evidence  to  leave  to  the  jury  on 
which  to  presume  a  conveyance  by 
the  patentee  to  Dennis,  and  that 
having  found  for  defendant  their 
verdict  should  not  be  disturbed. 
Held,  also,  that  the  fact  of  Catharine 
being  administratrix  could  not  be 
impeached,  so  long  as  the  letters  of 
administration  granted  to  her  re- 
mained in  force.  That  she  could 
legally  give  the  confession  she  did, 
and  purchase  under  the  judgment 
obtained  on  it  against  herself,  though 
it  might  furnish  grounds  for  sus- 
picion of  fraud  ;  and  that  the  fact 
that  the  writ  against  lands  appeared 
by  the  deed  to  have  issued  on  the 
same  day  as  that  against  goods  was 
no  ejection.  Eades  and  Bratt  v. 
Maxwell,  173. 


PRINCIPAL  AND  AGENT. 

See  Estoppel,  1. 

Representation  as  to  authority  to 
hind  corporation — Want  of  corporate 
seal — Evidence.']  —  An  agreement 
was  made  between  the  plaintiffs, 
of  the  one  part,  and  "  The  Great 
Western  Railway,  by  their  agent," 
of  the  other  part,  by  which  the 
plaintiffs  contracted  to  furnish  a 
large  quantity  of  cordwood  on  the 
terms  specified.  The  agreement 
was  signed  and  sealed  by  the  plain- 
tifl?s,  and  by  defendant,  styling  him- 
self "agent."    No  representation 


as  to  authority  was  shewn  to  have 
been  made  by  defendant,  but  it  was 
proved  that  after  the  company  had 
accepted  and  paid  for  a  portion  of 
the  wood  they  refused  to  carry  out 
the  contract,  and  defeated  the  plain- 
tiffs in  an  action  brought  upon  it 
by  setting  up  the  want  of  their  cor- 
porate seal.  ji3e/c?,  that  this  evidence 
was  insufficient  to  sustain  an  action 
against  defendant  for  falsely  repre- 
senting to  the  plaintiffs  that  he  had 
authority  to  bind  the  company. 
McDonald  et  al.  v.  McMillan,  377. 


PRINCIPAL  AND  SURETY. 

See  Merger. — Sheriff,  2. 

1.  Bond — Plea  of  time  given  to 
surety  —  Demurrer,]  —  Declaration 
against  defendant  on  a  bond  con- 
ditioned for  the  payment  of  money 
by  one  R.  Plea,  that  defendant 
was  surety  for  R.,  as  the  plaintiff 
well  knew :  that  the  time  for  pay- 
ment had  elapsed ;  and  that  the 
plaintiff,  without  the  knowledge  or 
consent  of  defendant,  agreed  with 
R.  to  give  him  time  for  one  year, 
in  consideration  of  certain  usurious 
interest  paid  by  him.  Held,  on 
demurrer,  plea  clearly  no  defence. 
Gorrigal  et  al  v.  Boulton,  131. 

3.  Joint  sureties — Mortgage  hy  one 
— Judgment  hy  default — Right  to  call 
co-defendant — (7.  L.  P.  Act,  Sec.  66 
— Practice.] — The  plaintiff'  sued 
defendants,  H.  M.  &>  S.,  as  joint 
makers  of  a  note.  H.  &  M.  did  not 
appear,  and  judgment  was  signed 
by  mistake  against  all,  but  after- 
wards set  aside  as  against  S.,  who 
pleaded,  1.  A  mortgage  given  for 
the  same  money  by  M.,  M.  and  S. 
being  sureties  for  H.  2.  That  a 
judgment  had  been  obtained  in  this 
suit  against  all  three  defendants, 
and  set  aside  as  against  S.,  but 
under  the  fi,  fa.  sued  out  upon  it 
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the  sheriff  had  seized  goods  of  H. 
&  M.  more  than  sufficient  to  satisfy 
the  judgment  and  costs,  and  that  he 
had  made  thereout  £50,  and  still 
held  the  rest  of  the  goods,  out  of 
which  he  could  make  the  residue. 
Held,—!.  That  the  giving  a  mort- 
gage by  M.,  one  of  two  sureties, 
did  not  of  itself  discharge  S.,  the 
other  surety.  2.  That  an  applica- 
tion to  strike  out  the  names  of  H. 
&  M.  from  the  record,  so  that  they 
might  be  called  as  witnesses  for  S., 
was  properly  refused.  3.  That  the 
second  plea  was  not  supported,  the 
evidence  being  that  all  the  goods 
seized  brought  only  £9  at  the  sale. 
Quoere,  whether  the  plea  formed  a 
good  defence.  4.  That  if  by  taking 
judgment  against  the  defendants 
not  appearing,  the  plaintiffs,  under 
C.  L.  P.  A.,  sec.  66,  had  lost  their 
remedy  against  S.,  that  objection 
could  not  be  taken  at  the  trial,  but 
the  proper  course  was  to  move  to 
stay  proceedings.  Semhle,  how- 
ever, that  the  plaintiff  had  not  elected 
within  the  meaning  of  that  clause 
to  proceed  against  the  others  sepa- 
rately, the  judgment  against  Shaw 
having  been  set  aside.  Kerr  et  al. 
V.  Hereford  et  al,,  158. 

3.  Promissory  note — One  maker 
surety for  others —  Time  given — Equit- 
able defence.'] — Action  on  a  promis- 
sory note  made  by  defendants  pay- 
able to  T.  or  bearer,  and  by  her 
delivered  to  plaintiffs.  Plea,  on 
equitable  grounds,  by  one  of  the 
defendants,  M.,  that  he  made  the 
note  as  a  surety  for  the  others  : 
that  after  it  became  due,  T.,  in  con. 
sideration  of  a  certain  sum  paid  to 
her,  gave  time  to  them  without  his, 
M.'s  consent ;  and  that  the  plaintiff 
took  the  note  after  it  became  due, 
and  with  knowledge  of  the  premises. 
Held,  good.  Perley  v.  Loney,  et  al , 
279. 


4.  Promissory  note-— Giving  time 
to  surety — Equitable  defence^ — Ac- 
tion on  a  promissory  note  made  by 
defendant  payable  to  W.  or  bearer, 
and  by  him  delivered  to  plaintiff. 
Plea,  on  equitable  grounds,  that  the 
note  was  made  by  defendant  as 
surety,  jointly  and  severally  with 
one  C.,  to  secure  a  debt  due  from 
C.  to  W.,  as  W.  well  knew  ;  that 
W.  transferred  to  the  plaintiff,  after 
it  became  due,  and  without  con- 
sideration ;  and  that  W.,  after  it  fell 
due,  and  before  the  transfer,  and  the 
plaintiff  after  such  transfer,  without 
defendant's  consent,  ^ave  time  to  C. 
to  the  prejudice  of  defendant.  Held, 
no  defence.  Thompson  v.  McDon- 
ald., 304. 

5.  Money  paid.] — H.  had  leased 
to  defendant  certain  premises,  the 
plaintiff  becoming  his  surety  for 
the  rent.  Defendant  being  in  ar- 
rear  the  three  met,  and  it  was  agreed 
that  the  lease  should  be  given  up  ; 
that  the  plaintiff  should  secure  H. 
by  mortgage  for  the  amount  due; 
and  that  H.  should  release  defen- 
dant. The  mortgage  was  executed, 
and  H.  gave  a  receipt  to  the  plain- 
tiff for  the  sum  secured.  Before 
the  mortgage  fell  due  or  had  been 
satisfied,  the  plaintiff  sued  defen- 
dant as  for  money  paid,  and  the 
jury  found  that  the  mortgage  was 
received  in  satisfaction  of  defen- 
dant's debt  with  his  assent.  Held, 
that  the  action  would  lie.  Mc  Vicar 
V.  Royce,  529. 


PROHIBITION. 
See  Division  Court,  1, 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 
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PUBLIC  RECORDS. 

Right  to  search for  judgments  at  Croion 
Office.'] — See  "Crown  Office." 

aUO  WARRANTO. 
See  Municipal  Corporations,  2. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

See  Assessments,  1. — Buffalo  and 
Lake  Huron  R.  W.  Co. — Great 
Western  R.  W.  Co. — High- 
way, 3. 

1.  20  Fic„  ch.  12 — Construction  of 
— Horse  hilled  on  railway.'] — The 
plaintiff,  as  constable,  seized  ahorse 
under  a  distress  warrant,  and  put 
him  in  the  stable  of  an  inn.  The 
horse  escaped  to  the  road,  and  hav- 
ing got  upon  the  railway  owing  to 
defects  in  the  cattle  guards,  was 
killed  at  some  distance  from  the 
point  of  intersection.  Held,  that 
under  the  20  Vic,  ch.  12,  the  horse 
was  unlawfully  upon  the  highway, 
and  having  got  thence  upon  the 
track,  the  company  were  not  respon- 
sible, notwithstanding  the  defect  in 
the  cattle-guards.  Held,  also,  that 
although  the  horse  was  upon  the 
road  without  the  plaintiff's  know- 
ledge or  permission,  yet  he  was, 
nevertheless,  there  unlawfully,  for 
the  statute  obliged  the  plaintiff"  to 
prevent  him  from  being  there.  — 
Semhle,  that  the  statute  does  not 
take  away  the  right  of  action 
in  these  cases  only  where  the 
animal  is  killed  at  the  very  point 
of  intersection.  Semhle,  also,  that 
the  plaintiff'  had  sufficient  pro- 
perty in  the  horse  to  entitle  him  to 
sue.  Simpson  v.  The  Great  Western 
Railway  Company,  57. 

2.  Indictment  against  railway 
company  for  nuisance  in  obstruct- 


ing the  highway  by  improper  con- 
struction of  their  road  in  crossing 
it.  Conviction.  Motion  for  judg- 
ment. Practice.  Reginav.  Grand 
Trunh  R.  W.  Co.,  165. 

3.  Refusal  to  pay  fare- — Action  for 
putting  plaintiff  off  the  train— 14:  & 
15  Fzc,  ch.  51,  sec.  21,  suh-sec.  6,] 
— The  plaintiff"  got  upon  the  train 
without  a  ticket,  and  when  asked 
for  his  fare  declined  paying  then, 
as  he  said  he  had  not  made  up  his 
mind  how  far  he  should  go.  De- 
fendant, the  conductor,  said  he 
must  decide,  and  aftejwaWs,  on  his 
declining  again  on  the  same  ground, 
stopped  the  train  and  put  him  out, 
at  a  place  about  a  mile  and  a  quar- 
ter from  the  last  station,  and  within 
half  a  mile  of  a  house.  The  plain- 
tiff' at  the  last  tendered  a  $20  gold 
piece,  telling  the  conductor  to  take 
his  fare,  $1.35,  out  of  it.  Held,  that 
the  plaintiff" had  refused  to  pay  his 
fare,  within  the  meaning  of  the 
14  &  15  Vic,  ch.  51,  sec.  21,  sub- 
sec  6,  and  that  defendant  was  justi- 
fied  in  what  he  did  ;  and  the  jury 
having  found  for  the  plaintiff,  a 
new  trial  was  granted  without  costs. 
F^dton  V.  The  Grand  Trunk  Rail- 
way Company,  428. 


RECOGNIZANCE. 

See  Elections. 

Recognizance  to  keep  the  peace — 
Proof  of  hreach —  What  amounts  to 
an  assault — Conviction  hy  magis- 
trates— ^  &6Vic.,  ch.  27.] — Sci.fa. 
upon  a  recognizance  to  keep  the 
peace  and  be  of  good  behaviour 
towards  her  Majesty  and  all  her 
liege  subjects,  and  especially  tow- 
ards H.  M.,  charging  an  assault 
and  breach  of  the  peace.  For  the 
Crown  a  judgment  of  the  court  of 
Gluarter  Sessions  was  proved,  affir- 
ming  a  conviction  of  defendant 
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before  magistrates  on  a  charge  of 
assaulting  H.  M.  by  using  insult- 
ing and  abusive  language  to  him 
in  his  own  office,  and  on  the  public 
street,  and  by  using  his  fist  in  a 
threatening  and  menacing  manner 
to  the  face  and  head  of  said  H.  M." 
Held,  sufficient  proof  of  a  breach  of 
the  peace.  Held,  also,  that  defen- 
dant was  properly  convicted,  for 
the  offence  charged  amounted  to 
an  assault.  Held,  also,  on  demur- 
rer, (page  558,)  that  the  conviction 
and  payment  of  the  fine  formed  no 
bar  to  this  proceeding  on  the  recog- 
nizance.   Regina  v.  Harmer,  555. 


REGISTRAR. 

1.  Eegistrars'  Fees.'] — Where  a 
township  lot  has  been  originally 
granted  by  the  Crown  in  halves, 
and  the  title  to  each  has  continued 
separate,  the  registrar  must,  on  ap- 

-  plication,  furnish  an  extract  of  con- 
veyances relating  to  either  half ; 
he  cannot  furnish  and  charge  for  ex- 
tracts of  conveyances  relating  to 
the  other  part.  He  is  entitled  to 
charge  only  Is.  3d.  for  the  first  100 
words,  and  9d.  for  each  additional 
100  words  contained  in  the  whole 
extract  and  certificate  ;  not  Is.  3d. 
for  each  memorial,  treating  it  as  a 
separate  extract  and  certificate. 
•    Hope  y,  Ferguson,  219. 

2.  When  a  separate  registry  office 
is  established  in  a  city  or  town,  the 
books  which  have  been  kept  for  it 
must  be  delivered  to  the  registrar, 
and  it  is  no  excuse  for  not  doing  so 
that  memorials  relating  to  land 
without  the  city  have  been  impro- 
perly entered  in  such  books.  The 
Registrar  of  the  City  of  London  and 

^     the  Registrar  of  the  County  of  Mid- 
dlesex, 382. 


RELEASE. 

Provision  /or,  in  assignment  in  trust 
for  creditors  —  Effect  of]  —  See 
Assignments,  3,  4. 


RENT. 

See  Distress.  ~  Landlord  and 
Tenant. — Lease. 


REPLEVIN. 

Right  to  recover  for  part.] — In  re- 
plevin under  14  &  15  Vic,  ch.  64, 
the  verdict  is  divisible,  so  that  the 
plaintiff  may  recover  for  whatever 
part  of  the  goods  he  proves  himself 
entitled  to,  and  defendant  for  the 
rest.  "  From  lots  I  to  13"  excludes 
both  1  and  13.  Ha^ggart^Y,  Kerna- 
han,  341. 

2.  part  of  the  goods  not  replevied 
—Right  to  damages. ]-rr-ln  replevin 
for  a  cow  and  calf  it  appeared  that 
the  calf  only  had  been  replevied 
under  the  writ,  as  the  cow  could 
not  be  found,  but  the  plaintiff  prov- 
ed his  right  to  both.  Held,  that  he 
was  entitled  to  recover  the  value  of 
the  cow.    Rolston  v.  Lawson,  494* 


ROAD. 

See  Arbitration  and  award,  1,  3. 
— By-Law,  1. — Great  Western 
R.  W.  Co.,  3.— Highway.— 
Toll. 

SALE  OF  GOODS. 
See  Assignments. 


SALE  OF  LAND. 

See  Lease,  2. — Presumptions. — 
Sheriff's  Sale. — Taxes. 

Lien  for  purchase  money — Judg- 
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ments  against  seller — Eqiiitahle  de- 
fence.'\ — To  an  action  for  the  pur- 
chase money  of  land  sold  and 
conveyed,  defendant  pleaded,  by 
way  of  equitable  defence,  that  the 
plaintiff  retained  a  lien  on  the  land 
in  equity  for  the  price,  and  had  an 
interest  by  reason  of  such  lien, 
which  might  be  bound  by  judg- 
ments ;  and  that  two  judgments  had 
been  recorded  against  the  plaintiff" 
and  remained  unpaid,  for  an  amount 
exceeding  that  sued  for.  Held,  on 
demurrer,  no  defence.  Shaw  v. 
Ross,  257. 

Lease — Deduction  to  he  made  from 
rent  in  event  of  sale — Land  tahen 
hy  R.  Tf.  Co. —  Whether  a  sale 
ivitMn  the  meaning  of  the  lease."] 
— See  Lease,  3. 


SALE  OF  OFFICES  ;r 
See  Office,  2. 


SCHEDULE. 
See  Assignments,  2. 


SCHOOLS. 
See  Common  Schools. 


SEAL. 

See  By-law,  2. — Great  Western 
R.  W.  Co.,  1. — Insurance,  5. — 
Notice  of  Action. — Principal 
AND  Agent. 


SERVICE. 

Of  notice  to  produce.'] — See  Notice 
to  Produce. 


SET-OFF. 

Building  agreement —  Over-pay- 
ment— Set-off— Ameneudmt] — In  an 


action  on  a  building  agreement, 
defendants  pleaded  a  set-off  e^'m?  to 
the  plaintiffs'  claim,  for  money  had, 
received,  &c.,  and  it  appeared  that 
they  had  in  fact  over-paid  the  plain- 
tiffs for  the  work.  The  jury  found 
a  verdict  in  defendants'  favour  for 
the  excess,  contrary  to  the  judge's 
charge.  The  court  refused  to  amend 
the  plea,  so  as  to  claim  the  sum 
given,  1st,  because  such  an  amend- 
ment could  not  properly  be  granted, 
at  least  without  a  new  trial ;  and 
2ndly,  because  the  amount  over-paid 
would  not  form  the  subject  of  a 
set-off.  Sinclair  and  Burrowes  v. 
The  Town  Council  of  the  Town  of 
Gait,  259. 


SHERIFF. 

See  Absconding  Debtor,  1. — As- 
signment OF  Debts.— "Office,  2. 
— Sheriff's  Sale. 

I.  It  appeared  that  the  plaintiffs' 
attorney  in  the  execution  had  di- 
rected the  sheriff  not  to  sell  the 
goods  of  L.,  but  to  levy  upon  an- 
other defendant  in  the  suit;  that 
that  defendant  having  remonstrated 
and  urged  him  to  sell,  he  tele- 
graphed to  the  attorney  to  know  if  he 
should  do  so,  and  in  answer  was 
told  that  he  must  act  as  he  thought 
fit,  according  to  his  own  judgment. 
Held,  that  this  answer  was  an 
abandonment  of  the  first  direction. 
Quaere,  however,  whether  the  plain- 
tiffs could  have  sustained  an  action 
against  the  sheriff  for  disobeying 
such  instructions,  they  not  being 
parties  to  the  suit,  Boulton  et  al, 
V.  Smith,  401. 

2.  Sureties  for  sheriff  of  united  coun- 
ties—Dissolution of  Union,  effect  of 
— Duration  of  covenant — 3  If.  IV., 
ch,  8,  4  5  Vic,  ch.  91,  12  Vic,  ch, 
78.] — Held,  Burns,  J.,  dissenting, 
that  the  sureties  for  a  sheriff  as 


680 


DIGEST  OF  CASTS. 


sheriff  of  the  United  Counties  of 
Middlesex  and  Elgin,  were  not 
liable  for  him  as  sheriff  of  Middle- 
sex only  after  the  union  had  been 
dissolved.  Held,  also,  that  under 
3  W.  IV.,  ch.  8,  and  4  &  5  Vic, 
ch.  91,  taken  together,  the  cove- 
nants given  by  such  sureties  are 
not  necessarily  limited  in  duration 
to  four  years.  Thompson  et  al.  v. 
McLean  et  al.,  495. 


SHERIFF'S  DEED. 

Not  made  until  assignment  debt- 
or^— See  "  Sheriff's  Sale." 


SHERIFF'S  SALE. 

See  Taxes. 

1 .  Description  of  land  advertised 
inconsistent  with  land  sold — Effect  of 
advertisement — Assignment  .hy  debtor 
hetweenthe  sale  and  conveyance —  What 
interest  in  a  lease  may  he  sold  hy 
sheriff.'] — The  sheriff  under  a  fi,  fa. 
against  one  Simpson  advertised  for 
sale  all  his  right,  title  and  interest, 
in  and  to  a  certain  unexpired  lease 
of  the  premises  now  occupied  by 
Kemp  as  a  livery  stable,  on  Main 
street,  between  James  and  Hugh- 
son  streets.  (Main  street  ran  east 
and  west,  James  and  Hughson  streets 
north  and  south.)  At  the  time  of 
the  advertisement  Kemp  was  no 
longer  living  on  any  part  of  the 
land  so  leased,  but  he  had  occupied 
a  piece  of  about  thirty  feet  frontage, 
out  of  eighty  feet  which  the  lease 
covered.  At  the  sale,  as  the  weight 
of  evidence  shewed,  and  the  jury 
found,  the  sheriff  sold  all  Simpson's 
interest  in  the  lease,  it  being  his 
impression  that  it  covered  eighty 
feet,  and  that  Kemp  was  in  posses- 
sion of  the  whole.  A  few  days 
afterwards,  finding  that  there  was  a 
dispute  as  to  what  had  been  sold, 


the  sheriff  advertised  another  sale 
of  all  the  remaining  interest  of  S. 
m  the  lease ;  but,  having  taken 
advice,  he  abandoned  this  sale,  and 
afterwards  conveyed  to  defendant, 
the  purchaser  at  the  sale,  all  the 
term  of  S.  in  the  premises  mention- 
ed in  the  lease.  In  the  meantime, 
however,  S.,  assuming  that  only 
what  Kemp  was  formerly  in  posses- 
sion of  had  been  or  could  be  sold 
under  tha  advertisement,  conveyed 
to  the  defendant  all  the  land  men- 
tioned in  the  lease,  except  that; 
and  the  plaintiff  brought  trespass 
against  the  defendant,  who  claimed 
the  whole  of  the  land  leased  under 
the  sheriff's  sale  and  conveyance. 
The  j  ury  found  for  defendant.  Held, 
that  it  was  properly  left  to  the  jury, 
on  evidence  of  what  took  place  at  the 
sale,  to  say  what  land  was  actually 
sold^  that  it  was  the  sale,  not  the 
adve'ftisement,  which  must  govern  ; 
and  that  the  second  advertisement 
could  have  no  legal  effect.  If  the 
advertisement  had  clearly  referred 
only  to  what  Kemp  was  then  occupy- 
ing (which  it  was  held  not  to  do), 
but  the  sheriff  had  put  up  and  sold 
the  whole  interest  under  the  lease, 
the  lease,  and  not  the  advertisement, 
would  still  have  governed,  for  the 
sheriff's  advertisement  cannot  be 
treated  as  an  auctioneer's  printed 
terms  of  sale  in  ordinary  transac- 
tions. His  power  to  convey  depends 
upon  what  the  debtor  owns,  and 
what  he  actually  sells,  not  on  the 
accuracy  of  his  advertisement. — 
Held,  also,  that  it  was  immaterial 
that  the  sheriff's  deed  was  not 
made  until  after  the  debtor  had  as- 
signed to  the  plaintiffs,  it  being 
part  of  the  execution.  The  sheriff 
under  a  fi,  fa,  may  sell  what  the 
termor  continues  to  hold  under  the 
lease,  but  he  cannot  sell  a  part  of 
his  interest,  or  a  part  of  the  pre- 
mises.   Osborne  et  al.  v.  Kerr,  134. 
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2.  Sale  of  land  for  taxes-- Measure- 
ment  of  part  sold — Inconsistent  des- 
cription.']—  See  Taxes. 

SHIPPING. 
See  Assignment  of  Debts. 
Action  for  goods  supplied  to  vessel 
— Proof  qfowvership.]  —  In  an  action 
against  several  defendants  for  wood 
furnished  to  a  steamer,  the  proof  of 
ownership  consisted  of  parol  evi- 
dence that  one  defendant  had  taken 
stock  in  the  vessel,  and  paid  for  it, 
and  had  represented  several  stock- 
holders at  a  meeting  held  after  she 
had  heen  lost.  A  certificate  was 
also  produced, signed  by  the  collect- 
or of  customs,  stating  the  names  of 
the  registered  owners,  and  the  num- 
ber of  their  shares.  Held,  in..jffi- 
cient.  Quaere,  whether  the  certifi- 
cate was  admissible  in  evidence 
under  the  16  Vic,  ch.  19.  Lynch 
V.  Shaio  et  al,  241. 


SLANDER. 

Pleading.']  —  To  an  action  for 
slander,  in  saying  of  the  plaintiff"  1 
am  told  that  Muma  was  the  man 
that  killed  the  pedlar,  and  I  believe 
it,"  defendant  pleaded  that  he  was 
told  that  the  plaintiff  was  the  man 
that  killed  the  pedlar,  and  he  did 
believe  it.  Held,  insufRcient.  — - 
Muma  V.  Harmer,  293. 


STATUTES  (CONSTRUCTION 
OF.) 

5  &  6  Ed.  VI ,  ch.  16.— See  Office,  2. 

32  Geo.  III.,  ch.  1.  

49  Geo.  III.,  cli.  126.  

6  Geo.  IV.,  ch.  7.— Tee  Taxes. 

3  Wm.  IV.,  ch.  8— See  Sheriff,  2. 

4  &  5  Vic,  ch.  27. — See  Recognizance. 
 ch.  91.— See  Sheriff,  2. 

8  Vic,  ch.  13.— See  Appeal  1,  3. 

9  Vic,  ch.  56. — See  Poundage. 
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12  Vic,  ch.  75. — See  Limited  Partner- 
ship. 

 ch.  78.— See  Sheriff.  2. 

  ch.  196,  yec.  35 — See  Ontario, 

Simcoe,  &c  ,  R.  W.  Co, 

13  &  14  Vic,  ch.  53,  sec  23  —See  Di- 
vision Court,  1. 

 ch  58. — See  Dower. 

 ch.  61. — See  Limitations 

(Statute  of  ) 

14  &  15  Vic,  ch.  1.— See  Elections. 
 ch.  5. — See  Municipal  Cor- 
porations, 1. 

 ch.  51,  sec.  21,  sub-sec.  6. 

— See  Railways  and  Railway  Cos.,  3. 

 (1   64.  See  Replevin. 

16  Vic,  ch.  19. — See  Action,  2. — Ship- 
ping. 

 ch.  54. — See  Great  Western  R. 

W.  Cc,  3. 

  ch.  181.,  sec.  33. — See  Arbitra- 
tion and  Award,  3. 

  ch.  182. — See  Assessments,  1, 

2  3 

'  —  ch.  190.— See  Toll. 

18  Vic,  ch.  176.— See  Great  Western 
R.  W.  Co.,  1. 

19  Vic,  ch.  21.— See  Buffalo  and  Lake 
Huron  R.  W.  Co. 

  ch.  43  (Common  Law  Procedure 

Act,  1856),  sees.  53,  55. — See  Absconding 
Debtor. 

 sees.  68,  70.— See  Prac- 
tice, 2. 

 sec.  167.— See  Notice  to 

Produce. 

 sec  263.— See  Landlord 

and  Tenant. 

20  Vic,  ch.  3.   See  As- 
signment, 1,  3. — Chattel  Mortgage. 

 ch.  12. — See  Railways  and 

R.  W.  Cos.,  1. 

—        ch.  22.  See  Of- 

fic©- 

 ch.  23,  sec.  6.  See 

jjjections. 

  ch.  61.   See  Cri- 

Y^:nal  Law. 


STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of.) 


SURETY. 
See  Principal  and  Surety. 
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TAXES. 

See  Assessments  —  Distress  — 
Lease,  2. 

6  Geo,  /K,  ch.  7.  sec.  IS— Sale  of 
lands  for  taxes— --Measurement  of 
part  iold — Incmsisfenf  descriptions. ^ 
—  The  lot  in  question,  fronting  to 
the  north,  was  bounded  on  the  south 
by  the  river  Thames.  The  sheriff, 
while  the  6  Geo.  IV.,  ch.  7,  was  in 
force,  sold  120  acres  of  the  lot  for 
taxes,  and  in  his  deed  first  gave  a 
description  by  meies  and  bounds, 
which  was  not  in  accordance  with 
the  statute,  and  then  added  a 
general  description  of  the  'and,  as 
being  120  acres,  measured  in  the 
manner  prescribed  by  the  act. 
IJeldf  that  the  latter  description 
must  govern.  Held,  also,  that  ac- 
cording to  the  statute  the  rear  line 
of  the  tract  sold  should  correspond 
with  the  rear  of  the  whole  lot,  fol- 
lowing the  windings  of  the  river. 
Mclntyre  v.  The  Great  Western 
Railway  Company^  lib. 


TITLE. 

Bee  Ejectment. — Estoppel,  2. 


TOLL. 

Road  Companies  —  Bridges  — 
Right  to  toll — Transverse  road — 16 
Vic,  ch.  190,  sees.  30,  31.]— The 
Wortley  road  runs  north,  and 
intersects  the  London  and  Port 
Stanley  Plank  road  within  less  than 
100  yards  of  the  eastern  end  of  that 
road,  -where  it  enters  the  town  of 
London  after  crossing  the  West- 
minister bridge  over  the  Thames, 
the  continuation  easterly  forming 
York  Street.  The  plaintiff  living 
on  the  Wortley  road,  thus  travelled, 
in  going  into  London,  over  less  than 
JOO  yards  of  the  London  and  Port 


Stanley  road,  including  the  bridge. 
The  London  and  Port  Stanley  road 
had  been  purchashed  by  the  County 
of  Middlesex  from  the  Government. 
Held,  that  under  the  proviso  to 
section  31  of  16  Vic,  ch.  190,  he 
was  exempt  from  toll,  and  that  the 
county  could  not  impose  a  charge 
forpassingthe  bridge  alone.  Semble, 
that  the  county  in  this  case  owning 
the  road,  could  not  impose  a  higher 
rate  for  crossing  the  bridge  under 
section  30,  which  allows  that  to  be 
done  by  road  companies  under  the 
sanction  of  the  council.  Wilson,  v. 
Groves,  419. 

TROVER. 
See  Money  had  and  Received. 


TRUSTEES. 

See  Lease,  1. 

Liability  of  for  taxes."} — iSee  Assess- 
ments, B. 


VARIANCE. 

See  Insurance,  1. 

Difference  of  name — Identity.'} — 
The  patent  for  land  issued  to 
Michael  Corrigan,  and  the  name 
was  so  spelt  in  the  deed  from  him 
under  w^hich  the  plaintiff  claimed, 
but  was  signed  Michael  Corgan, 
Held,  no  variance.  Prince  v.  Mc- 
Lean, 463. 


VERDICT. 

Divisible  in  replevin.^—^See  Replev- 
in, 1. 

WAIVER. 
See  Certiorari. —  Commission  to 
Examine  Witnesses.  • —  Insur- 
ance, 4.— Landlord  and  Tenant. 


DIGEST  OF  CASES. 
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WILL. 

Construction  of- — Boundary.'] — A. 
devised  to  defendant  "  that  100 
acres  which  he  now  occupies,  being 
No.  26  only,  and  that  he  is  not  to 
occupy  or  use  that  part  or  strip  of 
said  lot  on  the  east  side  of  the  stone 
fence  which  is  now  a  divisional 
line  between  his  farm  and  mine, 
and  that  that  stone  fence  is  to  be 
considered  a  boundary  line,  and  to 
be  continued  all  through  between 
the  two  farms."  The  stone  fence, 
it  appeared,  if  continued,  would 
cross  the  division  line  between  35 


and  26,  and  cut  off  a  triangular 
piece  of  25  at  the  north-west  corner 
of  that  lot.  Held,  that  defendant 
was  entitled  to  that  piece,  being  on 
the  west  side  of  the  stone  fence, 
although  not  part  of  lot  26.  Mc- 
Donald V.  McPhail,299. 

WITNESS. 
See  Action,  2. —  Commission  to 
Examine  Witnesses.— Evidence. 

Affidavit  of,  not  receivable  on  mo- 
tion for  a  new  trial  in  criminal  case.] 
— See  Criminal  Law,  1, 


ROWSELL  AND  ELLIS,  PEINTEKS,  KING  STREET,  TORONTO. 
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